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Commenter Recommendations on the Sourcing Agreement 

and FutureGen Alliance Responses 
 

Recommendation and 
Sourcing Agreement 

Section(s) 

Adopted in 
Sourcing 

Agreement? 
FutureGen Alliance Position 

The Sourcing Agreement is 
incomplete, and needs 
details on Minimum Annual 
Energy and a Target Heat 
Rate. 
(No specific section) 

Yes 

The revised Sourcing Agreement 
contains full minimum annual 
energy and heat rate provisions.  
See Exh. 5.2(d); Exh. 6.4(c).  

Clarify that the Sourcing 
Agreement applies pro rata 
to hourly and non-hourly 
customers of utilities. 
(No specific section) 

Yes 

See definition of “Non-Eligible 
Retail Customers,” § 1.1. 

The FutureGen Alliance must 
document and report 
annually on the capture and 
sequestration of carbon 
emissions. 
(No specific section) 

Yes 

The FutureGen Alliance agrees 
with Commission Staff that this 
clause of IPA Act § 1-75(d)(3) is 
not mandatory for the retrofit 
facility, but the FutureGen 
Alliance is nevertheless including 
appropriate language in the 
agreement. 

The Sourcing Agreement 
does not specify how prices 
will be determined if the 
Commission does not 
approve them in time for the 
new Contract Year. 
(No specific section) 

Yes 

The FutureGen Alliance has 
added language to the effect 
that existing rates will stay in 
effect unless and until new rates 
are approved by the 
Commission.  See § 5.2(e). 

Provide for audit rights for 
Buyer and the Commission. 
(No specific section) Yes 

The FutureGen Alliance has 
added express Buyer audit 
rights.  § 6.6(e).  The 
Commission has the authority to 
audit the Project and does not 
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need to rely on language in the 
Sourcing Agreement.  

Clarify that a utility buyer’s 
payment obligation is limited 
to recovery allowed through 
tariffs filed with the 
Commission. 
(No specific section) 

Yes 

The Sourcing Agreement 
requires Buyer to file or amend 
tariffs as necessary to obtain full 
cost recovery, § 5.2(g), and 
provides that Buyer is not 
responsible for costs finally 
disallowed by the Commission, 
§ 5.2(i). 

Add an incentive for the 
FutureGen Alliance to curtail 
production when the 
Project’s variable costs 
exceed the market price. 
(No specific section) 

 

As detailed in the FutureGen 
Alliance’s responsive filing, this is 
not envisioned in the IPA Act 
and is not technically, 
contractually, or commercially 
feasible for the Project. 

Provide express 
indemnification for Buyer 
against costs arising from the 
default of other Buyers. 
(No specific section) 

 

The Sourcing Agreement 
provides that each Buyer only 
pays an amount based on their 
respective (pro rata) load ratio 
share. 

Add all the elements of a 
“Sourcing Agreement” in 20 
ILCS 3855/1-75(d)(3). 
(No specific section)  

The FutureGen Alliance agrees 
with Staff’s interpretation that 
the elements in IPA Act § 1-
75(d)(3) that reference the 
Initial Clean Coal Facility 
specifically, do not apply to the 
Project. 

Eliminate the concept of 
“Pre-approved Total Capital 
Costs.” 
(§ 1.1) 

 

The Pre-approved Total Capital 
Costs will be subject to 
Commission review ex ante, and 
at the Commission’s election, ex 
post. 

Change definition of “Outside  
Commercial Operation Date” 
to a date that is no more 
than 180 days after the 
“Target Commercial 

 

Given the first-of-a-kind nature 
of the Project, and the fact that 
Buyer incurs no obligations until 
the Project reaches Commercial 
Operation, an 18 Month Outside 
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Operation Date.” 
(§ 1.1) 

Commercial Operation Date is 
reasonable.  

Eliminate “Hourly Day-Ahead 
LMP” definition, and 
eliminate the possibility of 
post-hoc Contract Price 
adjustments based on MISO 
or PJM resettlement. 
(§§ 1.1; 6.2(d))  

Yes 

The FutureGen Alliance has 
deferred to commenters who 
have asserted that post-hoc 
pricing adjustments are rare, 
and need not be covered in the 
Sourcing Agreement because in 
the event that the Parties are 
unable to resolve how to adjust 
after a resettlement, they may 
bring the matter to the 
Commission.  

Remove Annual Damages 
Cap and Total Damages Cap 
(§§ 1.1, 6.4(d))  

It is commercially reasonable, 
and critical for obtaining 
financing, to cap damages under 
the agreement from under-
producing energy. 

Limit the Project’s costs to 
the Commission-approved 
cost benchmarks. 

 
See discussion in FutureGen 
Alliance Brief on Exceptions. 

Eliminate ComEd- and 
Ameren-specific rate cap 
figures in definition of Rate 
Cap Limit  
(§ 1.1) 

 

The language objected to by 
Buyers is informational; the 
FutureGen Alliance has 
previously modified this 
language to be explicit that the 
Rate Cap Limit set in the statute 
controls. 

The Term should be no 
greater than 15 years 
(Article 2) 

 

A 30-year Term enables the 
FutureGen Alliance to spread 
costs temporally, reducing the 
average price of power from the 
Project and thus the impact on 
rates.  However, as explained in 
the filing, the FutureGen Alliance 
is amenable to a 20-year Term 
consistent with the term of 
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Illinois long term renewable 
contracts. 

Include as a condition 
precedent to the obligations 
of Buyer that all ARES 
execute an identical 
agreement 
(§ 3.1) 

 

The FutureGen Alliance strongly 
agrees that all parties must 
enter into the Sourcing 
Agreement; however, “requiring” 
this as a condition precedent 
puts the success of the entire 
project in the hands of the least 
cooperative counterparty, and is 
not commercially feasible.  The 
FutureGen Alliance has added 
the Commission’s entry of an 
order requiring all utilities and 
ARES to enter into the Sourcing 
Agreement, as a condition 
precedent and a condition of 
Commercial Operation. In any 
case, this condition should be 
waived so long as the FutureGen 
Alliance is diligently seeking 
enforcement of such an order 
against a buyer who refuses to 
execute an agreement—and 
likewise with respect to failure to 
maintain agreements. 

Certification by Seller, alone, 
is inadequate to certify that 
Commercial Operation has 
been achieved.  Provide for 
certification satisfactory to 
Buyer, or provide that Seller 
must petition Commission for 
determination as to whether 
Commercial Operation has 
been achieved. 
(§ 3.1) 

Yes 

The FutureGen Alliance has 
added language to the effect 
that it will provide relevant 
documentation reasonably 
satisfactory to Buyer, and that it 
will request the Commission to 
determine that Commercial 
Operation has been achieved.  
See §§ 3.1(a)(viii); 3.1(b). 
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Require that all amendments 
materially affecting the cost 
of the Project will be 
effective only upon 
Commission approval. 
(§ 4.2) 

Yes 

 

Require as a condition of 
Commercial Operation that 
Seller enter into the Sourcing 
Agreement with all utilities 
and ARES. 
(§ 4.3) 

 

The FutureGen Alliance strongly 
agrees that all parties must 
enter into the Sourcing 
Agreement; however, as 
explained in the Response of the 
FutureGen Alliance requiring this 
as a condition of Commercial 
Operation puts the success of 
the entire project in the hands of 
the least cooperative 
counterparty, and is not feasible.  
The FutureGen Alliance has 
revised the agreement to require 
the Commission’s entry of an 
order requiring all utilities and 
ARES to enter into the Sourcing 
Agreement, as a condition of 
Commercial Operation.  In any 
case, this condition should be 
waived so long as the FutureGen 
Alliance is diligently seeking 
enforcement of such an order 
against a Buyer who refuses to 
execute an agreement. 

Add a condition of 
Commercial Operation that 
Seller has accepted 
Commercial Operation under 
the EPC contract 
(§ 4.3(a)(vi)) 

 

This proposal places Buyer 
between Seller and its EPC 
contractor.  Any technical and 
synchronization concerns should 
be answered by MISO 
requirements and the other 
conditions of Commercial 
Operation.   



Detailed List of 
Commenter Recommendations on the Sourcing Agreement 

and FutureGen Alliance Responses 
 

 
6 

 

Eliminate the possibility of 
extension past the Outside 
Commercial Operation Date 
(§ 4.4) 

Yes 

 

Buyers should obtain notice 
of, and have veto power 
over, non-essential changes 
to the Project that will 
materially impact the initial 
operating budget. 
(Article 5) 

 

This is not required by the IPA 
Act, and given the numerous 
counterparties to this Sourcing 
Agreement, granting all buyers 
such veto rights would make the 
Project inadministrable.  The 
Commission is the appropriate 
entity to determine what costs 
are permissible, through orderly 
annual proceedings. 

Clarify that the Formula Rate 
is subject to Commission 
approval. 
(Article 5) 

 

The Formula Rate is subject to 
Commission review and approval 
without any need to modify the 
agreement.  

Eliminate language requiring 
Buyer to support FutureGen 
Alliance filings, and allow 
Buyer to challenge the 
justness and reasonableness 
of claimed costs and 
formulas. 
(Article 5) 

 

The FutureGen Alliance 
eliminated language requiring 
Buyer to support the FutureGen 
Alliance in obtaining approval of 
costs; however, Buyer may not 
attempt to have the Commission 
disallow costs that it has 
allowed. 

Cap FutureGen’s cost 
recovery at 10% above 
anticipated project costs. 
(Article 5)  

The Contract Prices are set 
annually in Commission 
proceedings; there is also a 
monthly reconciliation 
calculation that adjusts 
projected load figures to actual 
load figures. 

Clarify when, how, and how 
often the “Contract Prices” 
can be changed. 
(Article 5) 

 

The Sourcing Agreement already 
provides for Contract Prices to 
be set annually in Commission 
proceedings; there is also a 
monthly reconciliation 
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calculation that adjusts 
projected load figures to actual 
load figures. 

There must be assurance 
that utilities and ARES 
always pay the same price. 
(Article 5) 

 

There is only one price, and the 
Project costs are allocated pro 
rata by load share ratio.  

The agreement should not 
specify a capital structure. 
(§ 5.2(b))  

The Sourcing Agreement simply 
requires that the FutureGen 
Alliance will request a particular 
capital structure, and does not 
purport to bind the Commission. 

Eliminate the language 
“assuming a level capital 
recovery methodology” 
following the proposed 55% 
equity, 45% debt capital 
structure. 
(§ 5.2(b)) 

 

The Sourcing Agreement reflects 
the FutureGen Alliance’s 
proposal only and does not 
purport to bind the Commission. 

Eliminate certain factors that 
Seller will ask the 
Commission to consider in 
determining a rate of return. 
(§ 5.2(b)) 

 

The Sourcing Agreement reflects 
the FutureGen Alliance’s 
proposal only and does not 
purport to bind the Commission. 

Eliminate language 
prescribing the credit spread 
that the Commission should 
consider in determining the 
FutureGen Alliance’s cost of 
debt. 
(§ 5.2(b)) 

 

The Sourcing Agreement reflects 
the FutureGen Alliance’s 
proposal only and does not 
purport to bind the Commission. 

Eliminate language requiring 
Seller to request the 
Commission to approve a 
cost of debt based on market 
data. 
(§ 5.2(b)) 

 

The agreement reflects the 
FutureGen Alliance’s proposal 
only and does not purport to 
bind the Commission. 
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Adopt a rate of return on 
common equity of the 
Treasury yield plus 300 basis 
points. 
(§ 5.2(b)) 

 

See discussion in Objections of 
FutureGen Alliance. 

Revise section 5.2(b) to 
clarify that Commission 
approval is necessary for 
price changes to take effect. 
(§ 5.2(b)) 

 

Section 5.2(b) addresses 
Commission approval of the 
capital structure and rate of 
return, all of which will need to 
be resolved well before 
Commercial Operation.  

Modify the capital structure 
provision to provide for a 
litigated proceeding over 
eleven months. 
(§ 5.2(b)) 

 

The agreement reflects the 
FutureGen Alliance’s proposal 
only and does not purport to 
bind the Commission; the 
Commission will select an 
appropriate process. 

The proposed rate process 
relates only to the Fixed 
Project Payment, and not the 
other Contract Price 
Components. 
(§ 5.2(c)) 

 

Section 5.2(c) envisions a 
distinct request for the 
Commission to consider Pre-
Approved Total Capital Costs, 
based on projections of fixed 
costs.  The FutureGen Alliance 
will submit projections of all 
Contract Price Components as 
provided in sections 5.2(a), 
5.2(b), and 5.2(d).  In all 
events, the FutureGen Alliance 
will submit projections and 
available actual data as 
necessary to enable Commission 
review of rates under the 
Sourcing Agreement. 
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Provide for a historical 
reconciliation of Project 
costs, and not merely a 
forward-looking reconciliation 
of such costs. 
(§ 5.2(d)) 

Yes 

Historical cost reconciliation is 
part of the annual price review 
process provided in section 
5.2(d).  It is accomplished 
through the Contract Price 
Adjustment mechanism of 
section 5.2(d)(ix). 

Include revenues, not just 
costs, in the Contract Price 
Component reconciliation 
process.  (And, add definition 
of “Clean Coal Buyer” to 
accomplish this.) 
(§ 5.2(d)) 

Yes 

Actual revenues are accounted 
for in the Contract Price 
Adjustment mechanism in 
section 5.2(d)(ix); thus, there 
will be an annual true-up to 
actual revenue, as well as actual 
costs. 

Eliminate monthly netting for 
the Net Energy Sales Credit. 
(§§ 5.2(d)(vi); 6.2(c)(ii)) 

Yes 
 

The Contract Price 
Adjustment mechanism 
should adjust for actual 
revenues. 
(§ 5.2(d)(viii)) 

Yes 

 

Buyer should not be required 
to support Seller’s requests 
for approvals of costs, the 
Formula Rate and the 
agreement. 
(§ 5.2(f)) 

Yes 

 

Eliminate language requiring 
Buyer and Seller to use 
Commercially Reasonable 
Efforts in connection with 
review by the Commission. 
(§ 5.2(f)) 

Yes 

 

Eliminate language to the 
effect that Buyer is not 
responsible for the Contract 
Price if recovery is disallowed 

Yes 
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“by the Commission,” so that 
Buyer is not responsible if 
recovery is disallowed by any 
Governmental Authority. 
(§ 5.2(i)) 
Eliminate language to the 
effect that Buyer will not 
seek to have costs 
disallowed, and will file a 
tariff with the Commission to 
enable cost recovery.  Add 
language clarifying Seller’s 
duty to reimburse Buyer for 
disallowed costs. 
(§ 5.2(i)) 

 

The FutureGen Alliance added 
language clarifying Seller’s 
obligation to reimburse costs 
that are disallowed after the 
fact.  See § 5.2(i).  However, the 
FutureGen Alliance has retained 
language prohibiting Buyer from 
seeking to have allowed costs 
disallowed, and requiring Buyer 
to file appropriate tariffs.  See 
§ 5.2(h). 

Add language waiving 
Seller’s right to assert federal 
preemption with respect to a 
purported disallowance of 
cost recovery. 
(§§ 5.2(j); 6.2(e)) 

 

20 ILCS 3855/1-75(d)(3)(viii), 
which applies to the retrofit 
facility, forbids either party from 
waiving the right to argue 
preemption with respect to a 
disallowance of costs. 

Add additional statutory 
language to the FutureGen 
Alliance’s commitment to 
monitor carbon capture. 
(§ 5.2(k)) 

 

The FutureGen Alliance has 
committed to monitoring carbon 
emissions in the Sourcing 
Agreement.  If the Commission 
determines that the additional 
obligations in IPA Act 1-
75(d)(3)(D)(v) are applicable to 
the FutureGen Alliance, they will 
apply regardless of the language 
in the Sourcing Agreement. 

Eliminate language requiring 
the parties to cooperate in 
good faith to amend the 
agreement if costs are 
disallowed by the 
Commission, and include 
new language terminating 

 

The FutureGen Alliance has 
eliminated language requiring 
the Parties to negotiate in good 
faith to amend the agreement if 
the Commission disapproves the 
recovery of costs.  However, the 
FutureGen Alliance cannot agree 
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the agreement. 
(§ 5.3) 

to language providing that Buyer 
may terminate the agreement if 
any costs are disallowed. 

Section 5.6 should be revised 
to clarify that Commission 
approval is necessary for 
price changes to take effect. 
(§ 5.6) 

Yes 

 

Add language clarifying that 
no Contract Price 
amendment will be effective 
unless approved by the 
Commission. 
(§ 5.6) 

Yes 

 

Remove language allowing 
amendment of contract price 
(subject to Commission 
approval and the Rate Cap 
Limit) for projected costs, as 
opposed to actually incurred 
costs. 
(§ 5.6) 

 

All of the Contract Price 
Components are based initially 
on projections; it is not 
inappropriate to amend the 
Contract Price Components 
based on projections, subject to 
Commission review and the Rate 
Cap Limit. 

The agreement needs explicit 
definitions and calculation of 
Buyer’s cost obligation. 
(Article 6) 

 

Buyer’s cost obligation is made 
explicit in articles 5 and 6 of the 
agreement, and the 
corresponding exhibits. 

Add language to the effect 
that the Commission, and 
not Seller, should ensure the 
Rate Cap is not exceeded 
when it approves the prices 
in the Sourcing Agreement. 
(§ 6.3(c)) 

Yes 

The Commission will have the 
opportunity to consider Rate Cap 
issues when it annually reviews 
the Project’s anticipated costs. 

Net Energy Sales should be a 
component of the Monthly 
Contract Price, because 
accounting for Net Energy 

Yes 

 



Detailed List of 
Commenter Recommendations on the Sourcing Agreement 

and FutureGen Alliance Responses 
 

 
12 

 

Sales in the Monthly 
reconciliation process in 
section 6.2(c)(ii) will be 
burdensome. 
(§ 6.2(c)(ii)) 
Extend possibility for Final 
Settlement adjustment from 
24 to 60 Months 
(6.2(d)) 

 

24 Months is commercially 
reasonable. 

Eliminate the stand-alone 
Rate Cap Limit payment 
mechanism, and incorporate 
the Rate Cap Limit as a 
credit in the Contract Price 
calculation; provide that the 
Commission, and not Seller, 
will determine the Rate Cap 
Limit Credit. 
(§ 6.3; Exhibit 6.3) 

Yes 

 

Modify language requiring 
Seller to sell Other Products, 
to make it more specific. 
(§ 6.6(d)) 

Yes 

The FutureGen Alliance has 
adopted Ameren’s proposal with 
different but effectively similar 
allocation language. 

Revise the billing dispute 
provision to provide that 
Buyer need not pay the 
disputed portion. 
(§ 7.3) 

Yes 

The FutureGen Alliance has 
added language allowing the 
payment of the disputed portion 
into escrow. 

Add language requiring 
Buyer to comply with 
requirements of the Illinois 
Power Agency and the 
Commission without 
limitation. 
(Article 10) 

Yes 

See § 10.1. 

Add survival language. 
(§ 13.4) Yes 

The agreement has substantially 
similar survival language in 
section 24.4. 
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Strike the credit provisions; 
parties should be free to 
negotiate credit 
arrangements bilaterally. 
(Article 14) 

 

The credit provisions with 
respect to ARES are necessary 
to obtaining reasonably-priced 
financing for the Project. 

Buyers should not be 
required to post collateral, 
but if they are, the 
agreement should specify 
how the dollar amounts will 
be determined. 
(Article 14) 

 

The credit provisions are 
necessary to obtaining 
reasonably-priced financing for 
the Project.  The dollar amount 
of credit support is the 
“Exposure Limit” in the credit 
annex, Exhibit 14.  It is equal to 
the Termination Payment.  The 
agreement does not require 
utilities with an obligation to 
serve to post security. 

Modify credit support 
language to clarify that 
Buyers that are Electric 
Utilities within the meaning 
of the Public Utilities Act are 
not required to establish 
credit support. 
(§§ 14.1; 14.2) 

Yes 

 

The agreement should clarify 
that a default by one Buyer 
will not increase the share of 
any other. 
(Article 15) 

 

Project costs are allocated pro 
rata by load share ratio. 

The agreement must clarify 
what a Buyer will be entitled 
to in an event of default. 
(Article  15) 

 

Buyer’s rights if an event of 
default of Seller leads to a 
termination are set forth in 
sections 16.4(b) and 16.4(c). 

Add a termination right for 
Buyer if the Project ceases to 
qualify as a Clean Coal 
Facility. 
(§ 15.2(a)(ii)) 

Yes 

The FutureGen Alliance has 
added a termination right in the 
event that a final, non-
appealable order of the 
Commission or a court finds that 
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the Project is not a Clean Coal 
Facility. 

Add a termination right in 
the event that Seller fails to 
maintain the agreement with 
all utilities and ARES. 
(§ 15.2(a)(iii)) 

 

The FutureGen Alliance strongly 
agrees that all parties must 
enter into the Sourcing 
Agreement.  However, creating 
a termination right in the event 
that less than all utilities and 
ARES are subject to the 
agreement, puts the success of 
the entire project in the hands of 
the least cooperative 
counterparty, and is not 
commercially feasible.  In any 
case, there should be no 
termination right so long as the 
FutureGen Alliance is diligently 
seeking enforcement of such an 
order against a Buyer who 
refuses to execute an 
agreement.  

Add a termination right in 
the event that Buyer is 
unable to fully recover all 
costs incurred under the 
agreement. 
(§ 15.2(a)(iv))  

The FutureGen Alliance agrees 
that Buyer must be able to 
recover all costs, and that Buyer 
is not responsible for costs to 
the extent that they are 
disallowed by the Commission. 
See § 5.2(i). However, a 
condition of termination in the 
event that any of the Project 
costs are disallowed is not 
commercially feasible. 
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Add language clarifying that 
Buyer will have no liability for 
the Termination Payment if it 
terminates under section 
15.2. 
(§ 15.2) 

Yes 

The FutureGen Alliance has 
added this clarification, provided 
that in the event of a 
termination based on the 
Project’s failure to qualify as a 
Clean Coal Facility, Buyer avoids 
the Termination Payment only if 
the termination precedes 
Commercial Operation. 

In the event of a 
termination, Buyer should be 
refunded costs paid for 
energy for that has not been 
delivered, or for Minimum 
Annual Energy Shortfall 
Damages. 
(Article 16) 

 

The agreement provides for an 
end of Term reconciliation and 
true-up of amounts due and 
owing between the parties.  See 
§ 6.5. 

Eliminate language requiring 
Buyer to provide consents to 
assignments and other 
documents requested by 
Seller, as opposed to a 
Project Lender. 
(§ 16.2) 

Yes 

 

Eliminate language to the 
effect that a Lender Consent 
will include, in addition to the 
terms in Exhibit 16.2(b), 
“such other terms as the 
Project Lender may 
reasonably require.”  

It is commercially reasonable 
and customary to oblige Buyer 
to execute consents and 
documents that the Project 
Lender reasonably requires in 
connection with financing.  In 
addition, the IPA Act requires 
the Sourcing Agreement to 
contain conditions that “conform 
with customary lender 
requirements in power purchase 
agreements.”  IPA Act § 1-
75(d)(3)(D)(xiii). 
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Add language to the 
Termination Payment so that 
it accounts for projected 
sales of Net Energy and 
Other Products Credits. 
(§ 16.5(a)(viii)) 

 

The Termination Payment only 
nets out obligations and credits 
through the date of termination, 
and so no projection of future 
obligations or credits is 
necessary. 

Revise the termination 
payment to provide that 
Commission will determine 
payment. 
(§ 16.5(b)) 

Yes 

See § 16.5(b). 

Revise the termination 
payment to provide that 
Buyer need not pay a 
disputed portion. 
(§ 16.5(b)) 

Yes 

The FutureGen Alliance has 
added language allowing the 
payment of the disputed portion 
into escrow.  See § 16.5(b). 

Extend the dispute resolution 
window from 2 years to 5 
years. 
(§ 17) 

 

A two-year dispute resolution 
window is commercially 
reasonable. 

The force majeure provision 
should be bilateral. 
(Article 18)   

Bilateral force majeure is not 
appropriate here, where 
substantially all of the relevant 
performance obligations lie with 
Seller. 

Termination in the event of 
Force Majeure should accrue 
after 12 Months as opposed 
to 18 Months. 
(§ 18.4) 

 
 

An 18 Month Force Majeure 
period is commercially 
reasonable for this first-of-a-kind 
project. 

Clarify Seller and Buyer tax 
responsibility applied to the 
contract for differences. 
(Article 19) Yes 

For a contract for differences, it 
is reasonable to clarify that 
Buyer is responsible for taxes 
imposed on Buyer and Seller is 
responsible for taxes imposed 
Seller.  However, the FutureGen 
Alliance has added language 
emphasizing that nothing in that 
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section should be read to mean 
that Buyer takes title to Net 
Energy under the agreement. 

Revise the severability clause 
so that if the requirement 
that the Commission must 
approve the agreement (and 
changes thereto) is declared 
unlawful, the agreement 
terminates. 
(§ 24.5) 

 

This is already covered by 
Seller’s concurrence in the 
Sourcing Agreement that Buyer 
does not have to pay disallowed 
costs.  Under § 5.2(i), a buyer 
would not be accountable for 
costs that it cannot recover—
e.g., in the event that the 
Commission were to lack the 
authority to approve rate inputs 
and changes. 

Revise the severability 
provision so that any 
changes negotiated by the 
parties (to preserve the 
Sourcing Agreement in the 
event that part of the 
Sourcing Agreement is found 
unlawful) must be approved 
by the Commission. 
(§ 24.5) 

 

This change is not necessary.  
The Sourcing Agreement already 
provides that all changes 
affecting rates are subject to 
Commission review and 
approval.  Under § 5.2(i), a 
buyer would not be accountable 
for costs that it cannot recover. 

The Levelized Fixed Carrying 
Charge Rate should be 
determined by the 
Commission. 
(Exhibit 5.2(d)) 

Yes 

The FutureGen Alliance agrees 
that the Levelized Fixed Carrying 
Charge Rate will be subject to 
Commission review.  No change 
to the Sourcing Agreement is 
necessary.  

The Capital Replacement and 
Additions component should 
be based on the useful life of 
the assets, rather than when 
costs are expended 
(Exhibit 5.2(d), Part E) 

Yes 

The FutureGen Alliance can 
agree to the necessary 
conforming changes. 
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Add language to the Rate 
Cap Limit exhibit indicating 
that the Rate Cap Limit is 
projected, and subject to 
Commission approval. 
(Exhibit 6.3) 

Yes 

 

Modify language of the 
Lender Consent so that it 
contemplates that Buyer may 
terminate the Sourcing 
Agreement, and modify it 
with Lender consent. 
Exhibit 16.2(b) 

Yes 

 

Eliminate language allowing 
Lender and Buyer to enter 
into a new Sourcing 
Agreement with Buyer on the 
same terms and conditions, 
in the event of insolvency by 
Seller. 
Exhibit 16.2(b) 

 

No change is necessary. This is 
not a mandatory provision; it 
simply recognizes that Lender 
and Buyer may enter into a new 
Sourcing Agreement.  

 


