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Section VIII.J., located on pages 220-227: 

J. Commission's Conclusions 

 

1. Relevant Statutory Provisions 

 
 Section 1-75(d) of the IPA Act is entitled, "Clean coal portfolio standard" and 
subsection (5) of that Section is entitled "Re-powering and retrofitting coal-fired power 
plants previously owned by Illinois utilities to qualify as clean coal facilities."  With the 
exception of the following sentence in Section 1-75(d)(1), it appears to the Commission 
that Sections 1-75(d)(1) through 1-75(d)(4) apply exclusively to the initial clean coal 
facility.  "It is the goal of the State that by January 1, 2025, 25% of the electricity used in 
the State shall be generated by cost-effective clean coal facilities."   
 
 Section 1-75(d)(5) states: 
 

During the 2009 procurement planning process and thereafter, the Agency 
and the Commission shall consider sourcing agreements covering 
electricity generated by power plants that were previously owned by 
Illinois utilities and that have been or will be converted into clean coal 
facilities, as defined by Section 1-10 of this Act. Pursuant to such 
procurement planning process, the owners of such facilities may propose 
to the Agency sourcing agreements with utilities and alternative retail 
electric suppliers required to comply with subsection (d) of this Section 
and item (5) of subsection (d) of Section 16-115 of the Public Utilities Act, 
covering electricity generated by such facilities. In the case of sourcing 
agreements that are power purchase agreements, the contract price for 



electricity sales shall be established on a cost of service basis. In the case 
of sourcing agreements that are contracts for differences, the contract 
price from which the reference price is subtracted shall be established on 
a cost of service basis. The Agency and the Commission may approve 
any such utility sourcing agreements that do not exceed cost-based 
benchmarks developed by the procurement administrator, in consultation 
with the Commission staff, Agency staff and the procurement monitor, 
subject to Commission review and approval. The Commission shall have 
authority to inspect all books and records associated with these clean coal 
facilities during the term of any such contract. (Emphasis added) 

 
 Section 16-115(d)(5) of the PUA states in part: 
 

That the [ARES] applicant will procure renewable energy  resources in 
accordance with Section 16-115D of this Act, and will source electricity 
from clean coal facilities, as defined in Section 1-10 of the Illinois Power 
Agency Act, in amounts at least equal to the percentages set forth in 
subsections (c) and (d) of Section 1-75 of the Illinois Power Agency Act.   

 
 Subsections (i) and (ii) of Section 16-115(d)(5) are blank and subsections (iv), 
(v), and (vi) pertain to the initial clean coal facility.  Section 16-115(d)(5)(iii) states: 
 

the required sourcing of electricity generated by clean coal facilities, other 
than the initial clean coal facility, shall be limited to the amount of 
electricity that can be procured or sourced at a price at or below the 
benchmarks approved by the Commission each year in accordance with 
item (1) of subsection (c) and items (1) and (5) of subsection (d) of Section 
1-75 of the Illinois Power Agency Act;  

 
 Section 16-111(d)(4) of the PUA provides: 

 
The Commission shall approve the procurement plan, including expressly 
the forecast used in the procurement plan, if the Commission determines 
that it will ensure adequate, reliable, affordable, efficient, and 
environmentally sustainable electric service at the lowest total cost over 
time, taking into account any benefits of price stability.  

 

2. Proposed Sourcing Agreement 

 
 Section 7.5 of the IPA’s Plan is titled “Clean Coal.”  The IPA states, “Because 
there is not currently an ‘initial clean coal facility’ for the IPA to consider, this 
Procurement Plan will focus on the repowered/retrofitted clean coal facility to be 
considered by the IPA, popularly known as ‘FutureGen 2.0’.” (IPA Plan at 74) 
 



 The first year of commercial operation for the FutureGen 2.0 facility is 
“anticipated” to be 2017, which is the fifth year in the planning horizon considered by 
this 2013 Procurement Plan. (Id. at 75) 
 
 Section 1-75(d)(5) of the IPA Act “does not restrict the Commission’s review of 
the proposed sourcing agreement; the permissive ‘may approve’ allows the Commission 
the latitude to review the provisions of the proposed sourcing agreement for compliance 
with Illinois law and Commission Orders and policy.” (Id. at 76) 
 

FutureGen 2.0 has proposed a sourcing agreement between itself, Ameren and 
ComEd, and ARES subject to Section 16-115(d) of the Public Utilities Act.  Attached as 
Appendix IV is the sourcing agreement proposed by FutureGen for use with the 
FutureGen 2.0 project. (Id.)  

 
 
 In the final paragraph of Section 7.5, the IPA states: 

 
While Appendix IV contains an agreement reflective of discussions up to 
the time of submitting this Plan to the Commission, the IPA understands 
that not all potential parties are currently in agreement regarding the terms 
of the sourcing agreement and that it may change somewhat over the 
course of the Commission’s docketed proceeding.  The IPA requests 
Commission approval of the final proposed sourcing agreement once 
agreed upon by all affected parties and inclusion of this resource within 
the context of approving the 2013 Procurement Plan.  Additionally, it 
requests the Commission approve the justness, reasonableness and 
prudence of the prices or changes in prices under the agreement. 
(Emphasis added) (IPA Plan at 78) 
 

 The Commission observes that this condition in the IPA’s plan – that the sourcing 
agreement be approved “once agreed upon by all affected parties” – has obviously not 
been met.  To the contrary, there are still numerous unresolved issues – many of them 
involving fundamental terms such as application of benchmarks, annual rate cap test, 
calculation and review of costs, changes in contract price, length of contract, and 
mandatory applicability to utilities and ARES -- identified and addressed by a large 
number and variety of parties, including ComEd, Ameren, Staff and the ARES.  A partial 
list of such unresolved issues can be found in the table of contents in Staff’s Response.   
 
 In a related argument, Staff also contends that the proposed procurement from 
FutureGen is not sufficiently developed to warrant approval in this docket, a view shared 
by Ameren and others.   
 
 In any event, none of the parties offering comments on the sourcing agreement 
in this docket, other than the IPA and FutureGen, have expressed support for it in its 
current form.   
    



 Despite the language in its Plan quoted above, the IPA now states that the 
agreement should be approved even without consensus of the other parties, and that it 
should be binding on both the utilities and ARES. (IPA Response at 9)  In support of its 
position, the IPA cites the Commission’s procurement Order in Docket 09-0373, where, 
the IPA states, the Commission approved a long-term renewable resource procurement 
based on the “outline” of a PPA in Appendix K. (Id. at 8) 
 
 A review of the two dockets, however, reveals major differences.  In 09-0373, 
Appendix K, filed by the IPA, was the product of a collaborative effort undertaken to 
resolve issues.  Appendix K provided a comprehensive framework for the IPA’s 
procurement of Long-Term PPAs for renewable resources, as well as further detail 
regarding the contract terms and conditions for these PPAs.  Among other things, 
Appendix K provided terms and details regarding the prequalification process, 
procurement process, benchmarks, application to the RPS, PPA Structure, 20-year term 
of PPAs, fixed price escalation, product definition, financial settlements for energy, 
contract payment, performance guarantee, location of generation, delivery point, and 
supplier credit requirements.  
 
 Appendix K was supported by the active parties – including the IPA, ComEd, 
Ameren, Staff, the Illinois Attorney General and various others -- except for the ARES.  
In contrast, none of the parties offering comments on the sourcing agreement in the 
current docket, other than the IPA and FutureGen, have expressed support for it in its 
current form, and the number and significance of disputed issues are considerable.  
Nevertheless, FutureGen “disagrees that more time should be allotted to resolving the 
Sourcing Agreement terms by voluntary accord of the parties…” (Response at 23) 
 

 
The sourcing agreement now before the Commission is the product of an 

extensive administrative process, formally beginning with the submission to the IPA by 
FutureGen 2.0 of a draft sourcing agreement February 13, 2012 , and multiple formal 
and informal stakeholder comment stages at both the IPA and in this proceeding.  This 
process has been documented by FutureGen 2.0 in its Brief on Exceptions. 

 
Not surprisingly, there is not unanimous agreement by the parties to this 

proceeding on what the final terms of the Sourcing Agreement should contain. 
 
Both Staff (Staff Objections at 17) and the IPA (IPA Response at 9) acknowledge 

that not all parties are likely to agree to all terms of the Sourcing Agreement.  The IPA’s 
most recent position on this issue is that the sourcing agreement should be approved 
even without consensus of the other parties, and that it should be binding on both the 
utilities and ARES. (Id.)  In support of its position, the IPA cites the Commission’s 
procurement Order in Docket 09-0373, where, the IPA states, the Commission 



approved a long-term renewable resource procurement based on the “outline” of a PPA 
in Appendix K.1 (Id. at 8) 

 
There is no legal requirement that there be full consensus on all issues, or 

unanimous agreement on sourcing agreement terms, by all parties in order for the 
Commission to approve the Sourcing Agreement.  Section 1-75(d)(5) of the IPA Act 
“does not restrict the Commission’s review of the proposed sourcing agreement; the 
permissive ‘may approve’ allows the Commission the latitude to review the provisions of 
the proposed sourcing agreement for compliance with Illinois law and Commission 
Orders and policy.” (2013 IPA Plan at 76)  In addition, the Commission has the authority 
to impose conditions on the approval, such as requiring certain modifications to the 
sourcing agreement.   
 

Other parties, including Staff, contend that the sourcing agreement is not 
sufficiently developed to warrant approval in this proceeding.  Given the extensive 
review and comment by stakeholders in this proceeding and at the IPA, and the multiple 
revisions the sourcing agreement made by FutureGen 2.0 to accommodate other 
parties, we find that the sourcing agreement is sufficiently developed for consideration 
by the Commission.   

 
 
3. Application of Section 1-75(d)(1) and (d)(2) of the Illinois Power 

Agency Act to the Sourcing Agreement. 
 
Section 1-75(d)(2) of the Illinois Power Agency Act requires all clean coal 

facilities to meet the definition of cost-effective found in Section 1-75(d)(1) of the Act.  
Section 1-75(d)(1) defines cost-effective as meaning “that the expenditures pursuant to 
such sourcing agreements do not cause the limit stated in paragraph (2) of this 
subsection (d) to be exceeded and do not exceed cost-based benchmarks. . . .”  The 
limit found in Section 1-75(d)(2) is 2.015% of the amount paid per kilowatt hour by 
eligible Ameren or ComEd customers during the year ending May 31, 2009.  Applying 
this limit the rate cap for eligible Ameren and ComEd retail customers are 2.382 $/MWh 
and 2.169 $/MWh respectively.  FutureGen 2.0’s expected increase customer rates over 
the proposed term of the agreement has been estimated to be 1.505 $/MWh, well below 
the statutory caps2.   

 
 
4. Application of the Retrofit Provision to the Sourcing Agreement 

 
 Consistent with the Retrofit Provision of the Illinois Power Agency Act, Section 1-
75(d)(5), the sourcing agreement proposes a cost-based rate structure, subject to 
statutory benchmarking requirements and a limitation on rate impacts on retail 

                                            
1
 The IPA’s current position is a clarification of its previous statement made in the IPA’s plan (IPA Plan at 

78), and in which the Proposed Order found the suggestion that unanimous consent was legally required.  
We reject that conclusion. 
2
 IPA Plan, Appendix IV, Part 2, Project Cost and Ratepayer Impact Report, at 9. 



customers of Ameren and ComEd including those served by the ARES.  FutureGen 2.0 
proposes that an equivalent rate cap would apply under the Sourcing Agreement to the 
ARES. 
 
  (i) Cost Based Rate.  FutureGen 2.0 proposes a cost based rate 
consistent with the requirements of the Retrofit Provision, and which is implemented 
through a contract for differences provision in the sourcing agreement.  The rate is 
based on a formula that estimates costs for each contract year, and makes those costs 
subject to reconciliation with revenues received and actual costs incurred for each 
contract month, thereby ensuring that customers only pay for actual costs.  In 
accordance with Illinois law, the Commission will have oversight of this rate through 
several processes:  First, as part of the initial approval of the rate; second in connection 
with any rate change proposed by FutureGen 2.0; third, on its own motion or in 
response to complaints.  The Commission also has the ability to audit FutureGen 2.0 for 
compliance.  FutureGen 2.0 proposes that the initial rates be established in a separate 
proceeding.  As such, we find that this mechanism meets the requirements of Retrofit 
Provision for cost-based pricing. 
 
  (ii) Benchmark. The Commission finds that the Sourcing Agreement 
meets cost-based benchmarks developed by the procurement administrator.  Given our 
overall rate supervision authority, we find that there is no need for annual or other 
periodic benchmarking. 
 
  (iii) Rate Impact Cap.  The sourcing agreement acknowledges that the 
Commission will have full authority to determine whether the rates under sourcing 
agreement comply with the rate cap provisions of the IPA Act, and further that in any 
case, no buyer is required to pay any more under the sourcing agreements contract for 
differences provisions if that payment would result in the applicable rate cap being 
exceeded.  We find that these provisions are an appropriate implementation of the rate 
cap in the sourcing agreement. 
 
 5. Application of Section IPA Act Section 1-75(d)(3) 
 
 Section 1-75(d)(3) of the IPA Act contains additional provisions applicable to 
certain sourcing agreements.  However, as an initial matter, Staff and FutureGen 2.0 
correctly conclude that not all provisions of Section 1-75(d)(3) apply to sourcing 
agreements reviewed pursuant to the Retrofit Provision.  A number of these refer only to 
the Initial Clean Coal Facility and are thus inapplicable to FutureGen 2.0.3  With respect 
to the remaining provisions of Section 1-75(d)(3), we find that the sourcing agreement 
complies with those provisions for the reasons set forth by FutureGen 2.0  in its 
Response to Objections, Exhibit B. 
 
 
 

                                            
3
 The following, by their terms, apply only to the Initial Clean Coal Facility, and not FutureGen 2.0: 1-

75(d)(3)(A)(i), (A)(ii), (B)(iii), (C)(i), (C)(ii), (D)(iv), (D)(v), (D)(vii), and (D)(x). 



 6. Other Material Terms of the Sourcing Agreement 
 
 (i) Term.  FutureGen 2.0 originally proposed a 30 year term for the sourcing 
agreement, but in response to comments of Staff and other parties has reduced the 
term to 20 years.  20 years is consistent with the term of the power purchase 
agreements approved by the Commission for long-term renewable projects. (See 2010 
Final Order at 120.) A 20 year term balances Staff’s concern against the need to 
maintain lower rates and ratepayer impacts in the early years of the sourcing 
agreement.   
 
 (ii) Buyer Cost Responsibility. Exelon commented that the sourcing 
agreement be modified to clarify that to the extent any buyer is paying less than buyer’s 
pro-rata share of the Project Costs, the FutureGen Alliance will modify all of the other 
Sourcing Agreements so that all other buyers will only pay on a pro-rata basis based on 
the load served by them as contemplated by the sourcing agreement.  (Exelon Oct. 22 
Reply at 3)  We find that this change to the sourcing agreement is not necessary 
because it is already a fundamental principle in the sourcing agreement that each buyer 
only pays an amount based on its load share ratio vis-à-vis all other buyers, regardless 
of whether those other buyers may be in default or not paying the contract rate. 
 
 (iii) Conditions Precedent.  It is important to note that no buyer has any 
financial obligation under the sourcing agreement unless the project reaches 
commercial operation, and that FutureGen is undertaking all development risk for the 
project.  As such, commercial operation is one of several conditions precedent to 
buyers’ obligations according to section 3.1 of the sourcing agreement.  In response to 
comments of other parties, FutureGen has agreed to acknowledge in the sourcing 
agreement that the Commission will be the authority that, upon request by FutureGen, 
determine whether the relevant conditions precedent have been satisfied. (Sourcing 
agreement, sec. 3.1(b)) 
 
 (iv) Contract for Differences.  The sourcing agreement is structured as a 
contract for differences under which FutureGen will sell and deliver electricity to the 
MISO market, and buyers will pay FutureGen for the difference between the MISO 
market price and the cost-based contract price of the sourcing agreement.  (Sourcing 
agreement, sec. 5.2(d)(ix))  As discussed above, the sourcing agreement incorporates a 
reconciliation mechanism to ensure that buyers pay only the cost-based rate after 
reconciliation. 
   
 (v) Minimum Energy and Heat Rate.  As a further protection for customers 
and ratepayers, the sourcing agreement contains provisions requiring minimum annual 
energy production by the project.  (Sourcing agreement, sec. 6.4)  In the event specified 
minimum annual energy are not met or timely made up, FutureGen will be liable for 
penalties to buyers. (Id.)   Likewise, the sourcing agreement contains a customary heat 
rate guaranty provision.  (Sourcing agreement, Exh. 5.2(d)) 
 



 (vi) FERC Authorization and Regulatory Approvals.  The sourcing 
agreement specified that FutureGen will be required to obtain authorization from the 
Federal Energy Regulatory Commission to engage in the wholesale sales contemplated 
by the sourcing agreement.  (Sourcing agreement, sec. 5.2(j))   This authorization may 
take the form of an authorization to sell power at market based rates, but this not affect 
the requirement that sales under the sourcing agreement be based on project costs as 
required by the Retrofit Provision.  Other regulatory approvals are also conditions 
precedent to the sourcing agreement.  (See Sourcing agreement, Exh. 3.1(a)(i))    
 
 (vii) Credit Support.  FutureGen has proposed requiring credit support from 
ARES buyers, but not from electric utility buyers.  (Sourcing agreement, sec. 14.1)   We 
find that this is an appropriate distinction given that rate regulated electric utilities have 
cost recovery ability via their franchise and tariffs that the ARES do not have.  The 
amounts and types of credit support acceptable under the Sourcing Agreement are 
appropriate. 
 
 (viii) Termination Rights and Defaults.  The sourcing agreement contains 
termination rights allowing buyers to terminate the agreement if (i) the Project fails to 
achieve commercial operation by the outside commercial operation date; or (ii) the 
Commission or a court of competent jurisdiction issues a non-appealable final order 
finding that the Project fails to qualify as a Clean Coal Facility within the meaning of 20 
ILCS 3855/1-10.  (Sourcing agreement, sec. 15.2(a))   In either case, buyer is not 
responsible for damages.  FutureGen may terminate the sourcing agreement if  (i) the 
laws change in such a way as to require additional capital expenditures or make 
continued operation of the Project materially more expensive or burdensome; or (ii)
 the Department of Energy terminates or ceases funding the Project.  In either 
case, FutureGen is not responsible for damages.  (Sourcing agreement, sec. 15.1)    
 

In the case of a default by a buyer, the sourcing agreement provides for 
termination by FutureGen and liquidation of damages essentially equal to all non-
mitigable project costs.  (Sourcing agreement, sec. 16.5(a))   Because buyer does not 
have currently ascertainable damages that can be liquidated, there is no comparable 
provision for buyer.  However, nothing precludes a buyer from seeking all direct 
damages from FutureGen in the event of default by FutureGen.   

 
ComEd commented that the Commission should have the responsibility to 

make any determination as to the amount of any termination payment required to be 
paid by a buyer under the Sourcing Agreement.   FutureGen has modified the sourcing 
agreement to provide that the Commission will be the party that determines the amount 
of any termination payment, as provided in the sourcing agreement.  (Sourcing 
agreement, sec. 16.5(b))   . 

 
The Commission finds that these provisions strike an appropriate balance 

of the interests of the parties. 
 



(ix) Force Majeure. The sourcing agreement contain customary force majeure 
provisions that suspend a party’s obligations to the extent it cannot perform them due to 
a force majeure event, except that payment obligations are not excused. (Sourcing 
agreement, art. 18)    Some parties have commented (e.g., Exelon Oct. 22 Reply at 3-4) 
that the sourcing agreement be modified so that during periods of force majeure 
affecting the project, buyers should not be required to make any fixed payments under 
the sourcing agreement.  The Commission disagrees with this request for two reasons.  
First, most long term power purchase agreements require payments to be made during 
force majeure in recognition of the fact that force majeure events are beyond either 
party’s control and that during a force majeure there is typically no excuse from the 
seller’s obligation to continue to cover its own fixed costs including financing costs. 
Second, this is an equitable approach to power procurements given that if a utility had 
constructed the plant itself and put the plant into its rate base, the utility will almost 
always be entitled to recover its costs during any period in which the plant is affected by 
force majeure.  In addition, buyers are protected under the Sourcing Agreement by 
virtue of a provision that allows for termination in the event of a long term force majeure 
event (Sourcing agreement, sec. 18.4), and by the fact that operating costs will almost 
certainly be less during a period of force majeure and that buyers are only obligated to 
pay actual costs incurred as detailed in the formula rate. 

 
(x) Additional Provisions of Sourcing Agreement.  In addition to the above 

material commercial and regulatory provisions, the sourcing agreement contains 
customary provisions found in power sale agreements governing:  billing and invoicing, 
transmission scheduling, metering, representations and warranties of the parties, 
indemnification, tax responsibility, successors and assigns, confidentiality, governing 
law, and other customary provisions. 
 
7. Project Capital Structure and Rate of Return on Equity. 
 

The capital structure requested by FutureGen is set forth in the Cost Report 
prepared by the Alliance. (Sourcing Agreement, Plan, App. IV, Ex. 5.2(d), Attachment A) 
That capital structure is based on the debt and equity structure outlined in the Sourcing 
Agreement and the IPA Act of 55% debt and 45% equity and which is consistent with 
the IPA Act. (20 ILCS 3855/1-75(d)(3)(A)(i).) FutureGen assumes and requests that 
equity contributions to the Project should earn a rate of return on their investment in the 
Project. The debt and equity for the Project will be recovered through the levelized fixed 
charge component of the formula rate in the proposed sourcing agreement.  FutureGen 
states that the levelized fixed charge for the Reference Case was calculated based on 
the capital structure discussed above, a 10% rate of return on equity, cost of long-term 
debt of approximately 7% and sufficient to support a 1.5 debt coverage ratio, 30-year 
straight line book depreciation, 20-year tax depreciation using the Modified Accelerated 
Cost Recovery System (MACRS), and current and federal and State of Illinois income 
tax rates. 

 
Staff has argued that Commission should reject the rate of return on equity 

requested by the FutureGen Alliance, and has proposed an alternative rate of rate of 



return on equity substantially lower than the rate proposed by the FutureGen Alliance. 
(Staff Obj. at 32-38.)   
 
 Staff also takes issue with the use by the FutureGen Alliance of a the proposed 
capital structure and claims that it has no purpose. (Staff Objections at 32)  However, 
Staff also recognizes that “defining a lower boundary on the Project's rate of return on 
common equity within the sourcing agreement could assist in securing financing for the 
unfunded portion of the project and allow pre-commercial operation date work on the 
project to proceed.”  (Id. at 35)  FutureGen has requested the Commission to now 
approve the 55%/45% debt equity capital structure and the proposed 10% rate of return 
on equity in this proceeding in order to allow FutureGen to continue  engaging in 
meaningful discussions with potential project equity participants (and lenders).  Without 
some form of authorized capital structure and rate of return, FutureGen states that it is 
very unlikely that it can secure meaningful equity (and debt) commitments from third 
parties so the project will not proceed and the ARRA funds will be forfeited.  
 
 We conclude that the capital structure proposed by FutureGen ensures that the 
fixed payment is clearly defined for potential project lenders and investors using agreed 
upon assumptions about debt/equity ratios, the market cost for debt and an authorized 
return for equity.  
 
 As noted above, Staff concurs that expeditiously defining a floor on the rate of 
return on equity will facilitate financing of the Project, and proposes a formula for that 
rate.  However, we find that Staff’s formula produces a rate that is unlikely to attract 
equity to the Project.  Staff’s formula is essentially U.S. Treasury yields plus 300 basis 
points (“bp”).    
 

FutureGen has commented that the assumptions underlying Staff’s formula do 
not appear to be relevant for the following reasons.  Staff’s only explanation of its 
formula is in a footnote where it states that it started with 580bp risk premium provided 
to utilities in Section 16-108.5(c)(3)  and then “reduced it in recognition of the fact that 
the sourcing agreement effectively eliminates all major sources of operating risk except 
one: prudence and reasonableness.”   (Staff Objections, fn.8)  Section 16-108.5(c)(3) is 
part of the Illinois performance based ratemaking statute (the Illinois Energy 
Infrastructure Modernization Act or “IEIMA”), which is designed to incentivize regulated 
distribution utilities to make certain system and service improvements for their retail 
customers.  The Commission does not find that statute relevant for determining the 
appropriate rate of return on equity for financing a retrofitted power plant using first-of-
kind technology.   
 

Staff comments that it reduced the 580bp premium to 300bp for the FutureGen 
project.  Assuming for the moment that the IEIMA approach was relevant in this case, 
even the under IEIMA, utilities are only subject to a maximum 50bp reduction for failures 
to meet performance goals and for all other causes.  Moreover, the IEIMA assures 
utilities that they will almost always be entitled to recover costs. 
 



Staff also asserts (Staff Objections, fn.8) that the only Project operating risk is 
“prudence and reasonableness.”  FutureGen responds that Project equity will need to 
be invested on or before the construction phase of the Project.  As such, equity 
investors will be exposed to various potential construction risks (such as delay, force 
majeure, technology risks, cost overruns, etc.)  Even during the operating period, there 
are risks beyond simply prudence review, including technology and operating risks, and 
minimum energy generation and heat rate commitments made by the FutureGen 
Alliance in the Sourcing Agreement.  Counterparty (buyer) default under the Sourcing 
Agreement is an additional risk that utilities providing distribution service typically do not 
face exposure on because they have the ability to seek recovery of their costs from 
other customers.   

 
FutureGen further notes that interest rates are at historical lows, that the market 

does not expect them as a general matter to stay at this level, and thus equity investors 
require returns that reflect their longer terms view of where returns should be; and that 
most equity sources (i.e., private equity) are somewhat insensitive to interest rate 
movements and more focused on a required theoretical hurdle rate rather than a 
calculated spot cost of equity. 
 

Finally, unlike a for-profit project, we note that the FutureGen Project, aside from 
third party equity, has no opportunity to earn a profit on the investment or opportunity to 
somehow capture additional investment upside. Staff argues that there is additional 
value from the potential option to expand the project.  Staff’s assertion is flawed. Equity 
investors will expect an adequate rate of return for the risks associated with  their 
investment in FutureGen and will either heavily discount or more likely not attribute any 
value to some hypothetical upside for some undefined and unknown expansion 
opportunity. 
 

As this is a case of first impression before this Commission, we look for 
analogous precedent to guide our decision.  Other regulatory bodies have recognized 
that energy infrastructure projects with risk profiles similar to the FutureGen project 
merit higher rates of return on equity.  Wholesale power rates are subject to the 
jurisdiction of the Federal Energy Regulatory Commission (“FERC”).  But as a result of 
deregulation, most wholesale power sales are authorized pursuant to FERC’s market 
based rate authorizations without inquiry into rates of return.  However, because the 
electric transmission sector remains regulated, there are relevant examples in the last 2 
years of FERC-approved rates of return on equity for transmission projects ranging from 
10.09% to 12.38%.   While not generation projects, these projects provide useful 
guidance on the returns that are appropriate for large scale electric power infrastructure 
development, which projects arguable have lower risk profiles than the FutureGen 
Project as a first of a kind project. 
 

Mississippi Power Company, the owner of the Kemper clean coal electric 
generation plant (“Kemper Project”), proposed a rate of return on equity for the Kemper 



Project in the range of 10.6% to 10.7%,4 based on the weighted average cost of capital 
of Mississippi Power Company.  In a related proceeding before the FERC, the FERC 
accepted pending a hearing Mississippi Power's wholesale electric tariff, effective 
January 1, 2012, which contained a requested 10.27% rate of return on equity. 5  
Mississippi Power acknowledged that much of the cost increase was attributable to the 
Kemper Project.6 
 

In 2011, the IPA commissioned a study to recommend an appropriate return on 
equity for the Chicago clean energy coke/coal gasification to synthetic natural gas 
project (“SNG Project”) proposed by Chicago Clean Energy.   The study’s authors 
surveyed a range of return on equity values that reflect what investors in regulated 
utilities expect to earn over the last 20 years. The rate case data comprised 56 pending 
cases that were filed between late 2010 through mid-2011 and 924 completed rate 
cases where specific return on equity values were established by state commissions 
across the country.   In both pending and completed rate cases, the mean and median 
authorized rate of return on equity for electric utilities, were well in excess of 
FutureGen’s proposed rate of return on equity of 10%. 
 

Finally, the rate of return on equity requested by FutureGen is not inconsistent 
with those granted to Illinois utilities for new investment, such as Ameren’s smart grid 
incentive return on equity of 10.05%.7 
 
 Based on the above review of the parties’ positions, the relevant laws and 
regulations, and guidance from decisions in other jurisdictions, we conclude that the 
55%/45% debt equity capital structure and rate of return on equity of 10% is reasonable 
and appropriate for calculation of the level fixed payment for the project and the 
sourcing agreement. 
 
8. Implementation of Rate Collection Method. 
 
 The IPA and Staff have suggested that the Commission could implement the 
purchase obligation of utilities and the ARES through a tariff filed by the utilities, under 
which the utilities would collect and merely pass through the costs of clean coal power 
to their distribution customers (including those purchasing energy from the ARES).  The 
FutureGen Alliance is also supportive of this approach.  However, ComEd has objected 
to this suggestion.   
 

                                            
4
 Mississippi Power Co. Exhibit MHF-3 at 18, Mississippi Power Co., Miss. Pub. Serv. 

Comm'n Docket No. 2011-UN-0135 (filed Nov. 11, 2011). 
5
 Mississippi Power Co., 137 FERC ¶ 61,241, at P 25 (2011). 

6 Id. at P 4. 
7
 See Ameren Illinois Co. d/b/a Ameren Illinois, Order on Rate Map-P Modernization 

Action Plan-Pricing Filing, Docket No. 12-0001, at Ordering Para. 7 (Ill. Commerce 
Comm’n September 19, 2012). 



Section 1-75(d)(6) states that “costs incurred under this subsection (d) or 
pursuant to a contract entered into under this subsection (d) shall be deemed prudently 
incurred and reasonable in amount and the electric utility shall be entitled to full cost 
recovery pursuant to the tariffs filed with the Commission.”  The Commission concludes 
that it has the authority under the above provision and to implement the purchase 
obligations through a tariff filed by ComEd and Ameren allowing for collection of 
sourcing agreement rates directly from end use customers, and allowing for the 
collection by ComEd and Ameren of their administrative costs for such service. 
 

3.9. Issues Related to Application of Section 16-111.5(d)(4) of the Public Utility Act to 

the Sourcing Agreement 

 
 As noted above, Section 16-111(d)(4) of the PUA provides, “The Commission 
shall approve the procurement plan, including expressly the forecast used in the 
procurement plan, if the Commission determines that it will ensure adequate, reliable, 
affordable, efficient, and environmentally sustainable electric service at the lowest total 
cost over time, taking into account any benefits of price stability.” 
 
 In addition to the Sourcing Agreement satisfying the IPA Act’s definition of cost-
effective and meeting the cost-based benchmarks, the Commission finds that the 
Sourcing Agreement will contribute substantially to the objectives set forth in Section 
16-111(d)(4) of the PUA. 
 
 A number of parties have addressed the relationship between Section 
16-111(d)(4) and the procurement of clean coal through the proposed sourcing 
agreement. 
 
 Staff argues, “With respect to Section 1-75(d)(5) of the IPA Act, the fact that the 
legislature chose the words ‘may approve’ rather than ‘shall approve’ indicates the 
intent by the legislature to give the Commission the discretion to approve or not approve 
the sourcing agreements . . . .  That discretion however, would then be subject to the 
standard set forth in section 16-111.5(d)(4) of the PUA.”  (Staff Objections at 10) 
 
 Staff states that this issue was first addressed by the Commission in last year's 
procurement plan proceeding, Docket No. 11-0660, “where the Commission approved 
the following IPA-proposed modification” to the plan: 

 
Thus, the IPA may also propose in a procurement plan the procurement of 
electricity generated by a clean coal facility that does not qualify as the 
initial clean coal facility.  Such a proposal is, however, subject to the 
approval of the Illinois Commerce Commission under the standards set 
forth in section 16-111.5(d)(4) of the PUA. 
 
(Staff Objections at 10-11, citing Order in Docket No. 11-0660 at 55) 
 



 ComEd “agrees,” arguing, “Since FutureGen is not the ‘initial clean coal facility,’ 
its inclusion in the procurement Plan and its approval by the Commission are 
discretionary and subject to the same standards that govern all other aspects of the 
procurement Plan,” including  those in  Section 16-111.5(d)(4).  (ComEd Response at 2-
3; Reply at 4-5)  In ComEd’s view, “While FutureGen has presented some information 
regarding the cost of energy from its facilities, it has presented no information 
comparing that cost to the cost of procuring energy from other sources . . . .  Therefore, 
it is difficult to discern how the Commission could make the findings required by the 
PUA on the basis of the information currently before it.”  
 
 ICEA and IIEC argue that “the current Plan is devoid of any cost evaluations or 
support that the proposed sourcing agreement with FutureGen contributes to the 
requisite objectives of the Plan as set forth in Section 16-111.5(d)(4).”  (IIEC/ICEA 
Response at 7-8)  CES complains of “the insufficient showing made in the IPA Plan to 
meet the Act's requirements [in 16-111.5(d)(4)] to justify the procurement of electricity 
from the FutureGen project.”  (Response at 8) 
 
 In its response, the IPA argues that the standards in 16-111.5(d)(4) apply to the 
“IPA portfolio” rather than to any individual component such as clean coal.  (IPA 
Response at 8; Reply at 4-5)   
 
 FutureGen makes a similar argument, although its primary argument is that “the 
clean coal portfolio standard determines whether the sourcing agreement is cost 
effective.”  (FutureGen Response at 12)   
 

On this point, the Commission agrees with ComEd and Staff that if Section 1-
75(d) of the IPA Act were intended to mandate the result argued by FutureGen, it would 
have used the words “shall approve” rather than “may approve” in Section 1-75(d)(5), 
where the Commission is clearly given the discretion to approve or not approve 
sourcing agreements even if they are at or below cost-based benchmarks.  FutureGen’s 
primary argument, that Section 16-111.5(d)(4) is inapplicable, is not adopted. 
 

FutureGen also contends that its project will satisfy the standards of Section 16-
111.5(d)(4).  FutureGen further argues that its project “is expected to deliver the least 
cost clean coal project for the plan.” (Reply at 10-11) The Commission finds that the 
Sourcing Agreement will deliver the least cost clean coal presently available for the 
plan. 
 
 As indicated above, Staff argues that “the proposed procurement of electricity 
from FutureGen2.0 should contribute to the objectives set forth in Section 
16-111.5(d)(4) of the PUA.”  (Response at 4)  In that regard, Staff analyzes the 
FutureGen project relative to the elements in Section 16-111.5(d)(4). 
 
 With respect to “adequate and reliable electric service,” the Commission agrees 
with FutureGen’s assertion that “FutureGen 2.0 will serve as a new source of up to 168 
MW of base load capacity in markets - PJM and MISO - with a growing appetite for 



electricity” over the long term (FutureGen Objections at 23)  The Commission also finds 
that by demonstrating new clean coal technology on a commercial scale, FutureGen 2.0 
will help encourage the conversion of other Illinois coal plants to clean coal facilities and 
may also enhance markets for ancillary uses of carbon dioxide, such as for enhanced 
oil recovery. 
 
 Staff cites the following language on page 32 of the IPA Plan: 
 

For the IPA planning period (and well beyond), both MISO and PJM are 
projected to exceed the NERC planning reserve margin (“PRM”) reference 
level.  While NERC [the North American Electric Reliably Corporation] 
uses a reference PRM of 15 percent, MISO calculates an even more 
conservative PRM.  MISO’s latest Loss of Load Expectation (“LOLE”) 
studies imply a PRM that is slightly higher (17.4%).  Even so, MISO’s 
anticipated PRM, shown on Table 5-5, far exceeds both the MISO and 
NERC reference PRM with the exception of summer 2018 through 2020, 
where MISO’s anticipated PRM will meet or drop slightly below its own 
calculated reference PRM.  The prospective and adjusted potential PRMs 
will continue to far exceed both the MISO reference level and the NERC 
reference PRM.  NERC also notes that there are no currently planned 
retirements in MISO that would significantly affect reliability and if, in the 
future, a retiring unit were to pose a reliability problem a “reliability 
mitigation plan” would be implemented until such time as alternatives 
become available. 
 

 It is Staff’s position, with which the Commission agrees, that “[b]ased upon these 
statements in the IPA Plan, the capacity added by FutureGen is not currently needed for 
reliability purposes.”  (Staff Response at 5) 
 
 With regard to the next element of Section 16-111.5(d)(4), “environmentally 
sustainable electric service,” FutureGen states that the project will provide 
“environmentally sustainable power” by capturing and sequestering 98% of CO2 
emissions during regular operations, and that it will serve as a hedge against the 
possible introduction in the future of greenhouse gas regulation.  (FutureGen Objections 
at 21-22)  The Commission agrees that the risk of carbon regulation and legislation is 
real and that FutureGen 2.0 will serve as a reasonable hedge against such future 
carbon risk, particularly as it relates to providing a continued market for the use of 
Illinois coal, an abundant state resource. As indicated in Staff’s response, however, “it 
should be noted that there are other such hedges, for example, the 20-year renewable 
energy contracts that the IPA procured for Ameren and ComEd in December of 2010, 
that would likely be less expensive for Illinois consumers, while generating fewer or 
even no CO2 emissions.”  (Staff Response at 6) 
 
 Staff next addresses the “Lowest total cost over time” factor.  Staff asserts that 
although FutureGen expects the sourcing agreements will not cause retail rates to 
exceed the caps set forth in the law, and although FutureGen’s prices will be subject to 



Commission-approved benchmarking, “it is nevertheless true that the project would be 
the highest-priced energy component in the Plan.”  (Staff Response at 6)  
Notwithstanding Staff’s concern, the Commission finds that the Sourcing Agreement will 
provide for the most cost-effective clean coal for the plan, and that it will satisfy the IPA 
Act’s mandate to include clean coal in the plan.  This assertion by Staff is unrebutted.   

 
Staff also points out that given the small size of FutureGen2.0, the limits relied 

upon by FutureGen are not significant constraints on FutureGen2.0's prices.  Staff notes 
at 2011 sales levels, and at the level of output expected by FutureGen2.0, the 
FutureGen2.0 average cost would have to rise to a level over $230/MWh before it would 
run afoul of the $2.382/MWh retail price increase cap for ComEd customers.  Staff 
indicates that would be more than 750% of current market price levels. (Staff Objection 
at 28-29)   

 
Staff provides further price comparisons on pages 18-19 of its Objections.  Staff 

indicates that with an 8% discount rate, the “levelized” price according to the FutureGen 
Alliance's report, is $148 per MWh in 2012 dollars.  Staff says it has reason to believe 
that the levelized price is at least 8% greater than this.  In contrast, Staff indicates that 
average spot market prices at the Illinois Hub were $26.05 in 2009, $31.39 in 2010, 
$31.93 in 2011, and $27.51 in 2012 (through August), and that futures prices for the 
remaining months of 2012 are below $30 per MWh in 2012 dollars.   
 

The Commission also notes that the “reference case cost of electricity” in $/MWh 
of output from the FutureGen plant for each contract year is shown in Table 20 of the 
Project Cost and Ratepayer Impact Analysis Report filed by FutureGen on October 3, 
2012, which may be compared to the wholesale power price forecast in $/MWh for the 
same period as shown in Table 22. 

 
 With respect to benchmarking, the Commission also observes that Staff raised a 
concern, as did ComEd and Ameren, that the proposed sourcing agreement does not 
include a process for the evaluation of price revisions occurring subsequent to the initial 
price.  (Staff Response at 13-14)  These concerns are due in part to the fact that any 
cost information offered at this time will be only estimates of costs for a facility that is 
years away from completion and operation. 
 
 With regard to price stability, Staff takes issue with FutureGen’s statement that 
the project will serve as a hedge against the possible introduction in the future of 
greenhouse gas regulation.  (FutureGen Objections at 21-22)  According to Staff, there 
are other hedges that would likely be less expensive for Illinois consumers, while 
generating fewer or even no CO2 emissions.  Staff states, “For example, the 20 year 
renewable energy contracts that the IPA procured for Ameren and ComEd in December 
of 2010 cost much less than the projected cost of FutureGen2.  Those are all wind and 
solar projects, which produce zero CO2 emissions during operation.”  (Staff Response 
at 6) 
 



 According to Staff, “Approval of the proposed procurement of electricity from 
FutureGen2.0 has not yet been shown to contribute to the objectives set forth in Section 
16-111.5(d)(4) of the PUA . . . .” (Objections at 18) 
 
 The Commission has reviewed the positions of the Parties.  Inasmuch as the 
FutureGen project is not the initial clean coal facility, the Commission finds that the 
approval of the proposed agreement would be subject, in some manner, to the 
standards of Section 16-111.5(d)(4).  The IPA acknowledged as much in a specific 
modification it made to the 2012 plan in Docket No. 11-0660, which was approved by 
the Commission, as noted above.  There, the IPA stated that “such a proposal 
is…subject to the approval of the . . . Commission under the standards set forth in 
section 16-111.5(d)(4).”   
 

Having reviewed the statutes and the Parties’ filings, the Commission believes 
the balanced approach advanced by Staff in the current proceeding -- that “the 
proposed procurement of electricity from FutureGen2.0 should contribute to the 
objectives set forth in Section 16-111.5(d)(4) of the PUA,” and to consider the 
characteristics of the project relative to the elements in 16-111.5(d)(4) in performing that 
analysis -- is a reasonable one. 
 
 The Commission also finds that the above-referenced Staff concerns about the 
project relative to the elements of 16-111.5(d)(4) are valid.  While the Commission is not 
suggesting that a project must satisfy all of those objectives or any particular one, the 
Commission does believe the project should contribute to such objectives on the whole.  
In the Commission’s view, the information and arguments presented by the Parties in 
this proceeding do not support a finding that the procurement of electricity from 
FutureGen2.0 pursuant to the proposed sourcing agreement will contribute to the 
objectives set forth in Section 16-111.5(d)(4) of the PUA, or that a plan containing this 
component would satisfy the requirements of Section16-111.5(d)(4). 
 
 In addition, given the small output of the facility and the high unit cost of the 
output, approving the FutureGen project as currently proposed would make only minor 
progress toward meeting clean coal goals while leaving little room in the rate cap for 
more economic clean coal projects – including an initial clean coal project.  Such a 
result could discourage the planning of such projects thereby frustrating, rather than 
helping achieve, the clean-coal goals in the State of Illinois.  In conclusion, the 
Commission finds that the request to include the sourcing agreement as currently 
presented by FutureGen in the Procurement Plan is denied. 
 
 Having reviewed the statutes and the Parties’ filings, the Commission finds that, 
in addition to satisfying the IPA Act’s definition of cost-effective, and meeting cost-based 
benchmarks, the Sourcing Agreement contributes substantially to the objectives of 
Section 111.5(d)(4) of the PUA.  Accordingly, the Commission approves the IPA’s 
recommendation to include the sourcing agreement in the Procurement Plan. 

4. Other Clean Coal Issues 10.   Application of the Sourcing Agreement to Utilities and 

ARES 



 
 As discussed above, the Procurement Plan and FutureGen agreement as 
proposed would require both utilities and ARES to enter into the sourcing agreement 
with FutureGen2.0.  There is considerable debate over this issue. 
 
 Staff argues that “if FutureGen is included in the Procurement Plan,” both utilities 
and ARES should be included in the sourcing agreement. 
 
 RESA, ICEA, IIEC and CES argue that the Commission does not have the 
authority to order ARES to enter into sourcing agreements with FutureGen.  
 Staff also offers an alternative proposal, whereby FutureGen would contract with 
only ComEd and Ameren, “and the Commission would permit the utilities to recover the 
costs of the FutureGen contract from all delivery service customers.”  (Staff Reply at 5-
7; Objections at 12-16) 
 
 ComEd disagrees with Staff’s alternative proposal.  ComEd argues that the 
Commission lacks the authority to require the utilities to procure FutureGen’s entire 
output, and that such an arrangement would unjustifiably shift administrative burdens 
onto utilities.  (ComEd Response at 10-11)  Ameren agrees with ComEd. 
 
 The Commission agrees with the IPA’s, Staff’s and FutureGen’s conclusion that 
the IPA Act and the PUA grant the authority to the Commission to require by the utilities 
and the ARES to enter into the sourcing agreement.  Accordingly, having approved the 
sourcing agreement for the Procurement Plan, the Commission orders ComEd, Ameren 
and all ARES licensed to do business in Illinois to enter into the sourcing agreement. 
 
 Since the Commission is not approving the proposed FutureGen agreement in 
this proceeding, the Commission will not make any determinations on the issues noted 
immediately above.  The Commission does observe that the question of whether ARES 
can be required to sign a sourcing agreement for a retrofitted clean coal facility is a 
complicated one.  The question is further complicated by the fact that the IPA has 
reversed its position on the issue without explanation.  As indicated on page 53 of the 
Order in the last procurement proceeding, Docket No. 11-0660, the IPA stated that 
“ARES are not required to enter into contracts with a retrofitted clean coal facility.”  
 
 With regard to Staff’s alternative proposal, it appears that one of the purposes 
was to provide a way to avoid, or bypass, the ARES issue discussed above.  Whether 
the Commission has the authority to approve such a proposal, or whether it is otherwise 
appropriate, remain open questions which can be revisited if the proposal is presented 
again in the future. 
 
 As discussed above, there are still numerous other unresolved “sourcing 
agreement” issues that have been addressed by a large number and variety of parties.  
Since the Commission is not approving the proposed FutureGen agreement in this 
proceeding, the Commission will not make any determinations on those issues, except 
as otherwise indicated in this order. 



 
11. Conclusions as to Clean Coal. 
 
 (i) The sourcing agreement and its terms and conditions are hereby 
approved. 
 
 (ii) The capital structure and rate of return on equity proposed by FutureGen 
are hereby approved. 
  

(ii) Within 60 days of the date of this Order FutureGen 2.0 will file its 
preapproved total capital costs for review and approval by the Commission; and at least 
9 months before commercial operation of the project, the FutureGen Alliance will file for 
review and approval by the Commission its (i) projections of its Contract Price 
Components; and (ii) Forecasted Total Retail Load for the Project for the first contract 
year.  
 
 (iii) Section: 1-75(d)(3)(A)(i), (A)(ii), (B)(iii), (C)(i), (C)(ii), (D)(iv), (D)(v), (D)(vii), 
and (D)(x) of the IPA Act are not applicable to the FutureGen project or sourcing 
agreement. 
 
 (iv) ComEd and Ameren shall each enter into the sourcing agreement 
approved in this proceeding within 90 days of the date of this Order. 
 

(v) Costs incurred by ComEd and Ameren under the sourcing agreement are 
prudently incurred and reasonable in amount and each of them shall be entitled to full 
cost recovery pursuant to the tariffs filed with the Commission. 
 
 (vi) Within 60 day of this Order, each of ComEd and Ameren shall file with this 
Commission proposed tariffs under which ComEd and Ameren will collect from their 
distribution customers each such customer’s pro rata share of sales from the FutureGen 
project, based on each such customer’s respective share of overall consumption. 
 
 (vii) The ICC authorizations of all current and future ARES are hereby modified, to 

establish as a condition to continued authorization to sell power that each current ARES enters 

into the sourcing agreement with FutureGen within 90 days of this Order, and that in case of 

future ARES requesting authorization to sell power that each of them enters into the sourcing 

agreement with FutureGen within 30 days of receiving such authorization.  If any applicable 

party does not comply with this clause, it shall nonetheless be obligated to abide by the terms of 

the sourcing agreement approved in this Order. 


