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BEFORE THE ILLINOIS COMMERCE COMMISSION 
STATE OF ILLINOIS 

 
The Illinois Power Agency ) 
       ) 
Petition for Approval of the  ) ICC Docket No. 12-0544 
220 ILCS 5/16-111.5(d) ) 
Procurement Plan  )  
 

BRIEF ON EXCEPTIONS  
OF THE 

ILLINOIS COALITION TO ADVANCE RENEWABLE ENERGY 
 

The Illinois Coalition to Advance Renewable Energy ("I-CARE"), by its counsel Quarles 

& Brady LLP, pursuant to Section 200.830 of the Rules of Practice of the Illinois Commerce 

Commission (“Commission”) (83 Ill. Admin. Code 200.830), respectfully submits this Brief on 

Exceptions in the instant proceeding addressing the Administrative Law Judge's Proposed Order 

issued on November 14, 2012 ("Proposed Order") regarding the 2013 Procurement Plan ("Plan") 

filed by the Illinois Power Agency ("IPA") with the Commission on September 28, 2012.  

I. 

Introduction 

I-CARE commends the Commission, the IPA, and the Administrative Law Judge for 

their work in this proceeding.  The Proposed Order contains thoughtful analysis on a range of 

significant issues.  I-CARE's focus in this proceeding has been the IPA's proposal to address a 

technical glitch in the funding mechanism for the long-term renewables contracts that were 

approved in 2009 by the IPA and the Commission and entered into in 2010 (the "Renewables 

Contracts").  I-CARE supports the IPA's proposal to address that technical glitch, under which 

proposal funds collected from statutorily-required Alternative Compliance Payments ("ACP") 

collected from Retail Electric Suppliers and held in the IPA's Renewable Energy Resources Fund 

("RER Fund") as well as ACP funds collected and held by the utilities (collectively, the "Funds") 
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would be used, as necessary, to ensure that the obligations under the Renewables Contracts to 

supply renewable energy credits ("RECs") are honored and remain in place.  (See IPA Plan at 3, 

79-86; see also IPA Draft Plan at 3, 76-82, available at 

http://www2.illinois.gov/ipa/documents/2013-Procurement-Plan-PUBLIC-COMMENT-8-15-11-

corrected-figure-captions.pdf.) 

I-CARE is an ad hoc coalition comprised of renewable energy companies that have been 

an integral part of the Illinois renewables success story and that wish to see Illinois continue as a 

national leader in renewable policy and development.1  (See I-CARE Response at 2; I-CARE 

Objections at 2-5.)  Renewable energy development in Illinois has been a major success, 

achieving important environmental goals and bringing enormous economic development to the 

State.  It has also yielded financial benefits to Illinois ratepayers -- by the IPA's estimate, it 

lowered wholesale energy prices by $177 million in 2011 alone.  Prudent implementation of the 

IPA's proposal regarding the Renewables Contracts will provide ongoing, appropriate support for 

renewable energy in Illinois. 

Accordingly, I-CARE generally supports the Proposed Order's findings and conclusions 

explicitly and implicitly supporting the IPA's proposal regarding the Renewables Contracts.  I-

CARE has only one exception: the Proposed Order should be modified to ensure that when it 

comes time to determine the magnitude of a curtailment under the Renewables Contracts, the 

renewables companies who are the counterparties to those contracts with the utilities are 

included in the decision-making process. 

                                                            
1 I-CARE's members, as described on pages 2-4 of I-CARE's Objections, are leading developers 
of renewable energy projects in Illinois, nationally, and internationally.  I-CARE's members 
include ACCIONA Energy North America Corporation; EDP Renewables North America LLC; 
Iberdrola Renewables, LLC; Invenergy LLC; and NextEra Energy Resources, LLC.  This Brief 
on Exceptions represents the position of I-CARE as a coalition but may not represent the views 
of any particular member of I-CARE.  
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II. 

Exception 1 - Contractual Counterparties Should Be Included 
In The Process To Determine The Magnitude Of A Curtailment 

 

 In its earlier filings in the instant proceeding, I-CARE took the position that it would be 

premature for the Commission to approve a curtailment of the Renewables Contracts now.  (See 

I-CARE Objections at 5-7; I-CARE Response to Objections at 6-8; I-CARE Reply to Responses 

at 4-6.)  Nevertheless, the Proposed Order recommends that the Commission approve a 

curtailment with regard to Commonwealth Edison Company ("ComEd") in this proceeding and 

anticipates that a curtailment may be likely for Ameren Illinois Company ("AIC"), in which case 

the Proposed Order recognizes that AIC has various procedural avenues to obtain the 

Commission's approval of a curtailment.  (See Proposed Order at 107.)  Although I-CARE 

continues to believe that approval of curtailment is premature, I-CARE does not take exception 

to the Proposed Order on this point.  However, I-CARE does take exception to the Proposed 

Order's conclusion regarding the procedure to determine the magnitude of the curtailment.   

The Proposed Order states in relevant part: 

With regard to the magnitude of ComEd's curtailment of existing long-term 
renewable contracts, the Commission finds that it should be based upon the 
March 2013 load forecast update, in the event there is consensus of the IPA, 
Staff, the Procurement Administrator and Monitor, and ComEd.  In the event 
AIC receives Commission authorization to curtail existing long-term renewable 
contracts, the Commission finds that it should be based upon the March 2013 load 
forecast update, if there is consensus of the IPA, Staff, the Procurement 
Administrator and Monitor, and AIC.  As AIC suggests, the Commission also 
finds that the utilities' March 2013 forecasts will include the calculation of the 
RRB consistent with prior plans. 
 

(Proposed Order at 107) (emphasis added). 
 
 Thus, in discussing the parties who should determine the magnitude of the curtailment, 

the Proposed Order inexplicably fails to include the renewables companies who are the 
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counterparties to the Renewables Contracts with the utilities.  Certainly, directly affected parties 

to a contract should be included in this important procedure that will reset the economic terms of 

that contract.   

The better approach would be to include the counterparty renewables companies in the 

process for determining the magnitude of curtailment.  This would promote fairness, would 

protect the parties' due process rights, and would be consistent with the notion of "consensus" 

that the Proposed Order suggests should guide the curtailment process.  Consistent with the Act, 

the Commission historically has been very careful to ensure that all parties affected by a 

Commission-related action are permitted to participate fully in the process related to that action.  

(See, e.g., 220 ILCS 5/10-101.1(a) ("It is the intent of the General Assembly that proceedings 

before the Commission shall be concluded as expeditiously as is possible consistent with the 

right of the parties to the due process of law and protection of the public interest.") 

(emphasis added); see also Quantum Pipeline Co. v. Illinois Commerce Comm'n., 304 Ill. App. 

3d 310, 315-21 709 N.E.2d 950, 953-57 (3d Dist. 1999) (reversing Commission decision 

regarding recission of a certificate where basic due process rights to notice and a hearing were 

not afforded by the Commission and emphasizing that due process guarantees parties the right to 

be heard at a meaningful time and in a meaningful manner).)  Such an approach also would be 

consistent with the principle of "fairness" recognized under the Commission's Rules of Practice.  

(See 83 Ill. Admin. Code 200.25(b) ("Persons appearing in and affected by Commission 

proceedings must be treated fairly.").)   

In sum, a decision to affirmatively exclude interested parties from participation in the 

process associated with a Commission-related action would be highly unusual, questionable in 
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terms of due process rights, and inconsistent with normal Commission practice.  Accordingly, 

the final paragraph of page 107 of the Proposed Order should be modified as follows: 

With regard to the magnitude of ComEd's curtailment of existing long-
term renewable contracts, the Commission finds that it should be based 
upon the March 2013 load forecast update, in the event there is consensus 
of the IPA, Staff, the Procurement Administrator and Monitor, and 
ComEd, and the counterparties to the long-term renewable contracts.  
In the event AIC receives Commission authorization to curtail existing 
long-term renewable contracts, the Commission finds that it should be 
based upon the March 2013 load forecast update, if there is consensus of 
the IPA, Staff, the Procurement Administrator and Monitor, and AIC, and 
the counterparties to the long-term renewable contracts.  As AIC 
suggests, the Commission also finds that the utilities' March 2013 
forecasts will include the calculation of the RRB consistent with prior 
plans. 

 
III. 

Conclusion 

 For the reasons stated herein, I-CARE respectfully requests that the Proposed Order be 

modified in accordance with the suggested replacement language contained herein. 

      Respectfully submitted, 

      THE ILLINOIS COALITION TO ADVANCE 
      RENEWABLE ENERGY 
 
 
      /s/Christopher J. Townsend 
      Christopher J. Townsend 
      One of its Attorneys  
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