
APPENDIX A – Exceptions 
 

DOCKET 12-0293 
EXCEPTIONS OF AMEREN ILLINOIS COMPANY 

 
The following are the Exceptions of Ameren Illinois Company (AIC or Company) 

to the Administrative Law Judges’ Proposed Order (ALJPO) issued in this proceeding 

on November 7, 2012.  The Exceptions are discussed in the accompanying Brief on 

Exceptions as indicated in this Appendix.  Appropriate replacement language for the 

ALJPO related to each such Exception is set forth herein in blackline format.  For the 

reasons stated in AIC’s Brief on Exceptions, the Company asks that the ALJPO be 

revised to incorporate the replacement language contained in this Appendix.  
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Exception 1: ALJPO SECTION V.C.1 “Accrued Vacation Pay,” Subsection e, 
“Commission Conclusion” (ALJPO 12-13) should be modified as follows, as 
discussed in Section II.A of the accompanying Brief on Exceptions: 

 
The Commission notes that it has concluded in both the ComEd (Docket No. 11-

0721) and AIC (Docket No. 12-0001) formula rate orders that this vacation pay amount 
should be treated as an operating reserve and deducted from rate base. (See Docket 
No. 11-0721, May 29, 2012 Order at 69-70 and Docket No. 12-0001, September 19, 
2012 Order at 58-59)  In its adoption of the AG/AARP rate base deduction 
recommendation in Docket No. 12-0001, the Commission previously stated: 
 

The Commission finds that the proposed adjustment of AG/AARP, as 
endorsed by Staff, results in the proper ratemaking treatment of this item.  
It appears to the Commission that there is no discernible difference 
between this proceeding and Docket No. 11-0721 that would properly 
result in disparate rate making treatment of the same item between the 
two dockets.  The Commission therefore adopts AG/AARP's proposed 
adjustment that results in a total deduction to rate base of $11,706,000. 
(September 19, 2012 Order at 58-59) 

 
 It appears to the Commission that the facts in the instant case have not changed.  
As noted in the testimony of Staff witness Ebrey, vacation pay accrues throughout the 
year and is routinely paid out in the following year.  It appears to the Commission, as 
argued by Staff, that the lag between the accruals and the cash payments creates a 
constant non-investor source of funds which should be deducted from rate base similar 
to other operating reserves.  The Commission believes that Staff Ex. 1.0, Attachments A 
and B provide visual evidence of this constant balance of ratepayer-supplied funds held 
in reserve.  As noted by Ms. Ebrey, while the total balance may go up or down over 
time, it does not appear that the reserve is ever completely depleted.  
 
 The Commission recognizes AIC’s position that because the accrued vacation 
pay is “due and payable within one year,” it is not a source of non-investor supplied 
capital available to finance rate base investment.  It appears to the Commission, 
however, that the fact that the accrued vacation is payable within one year has nothing 
to do with whether it is a source of non-investor supplied capital.  In fact, the 
Commission notes that as the vacation accrual from the prior year is paid off, it is 
replaced with accruals for vacation pay in the current year.  Further, as noted by 
AG/AARP witness Effron, the fact that the accrued vacation is payable within one year 
has nothing to do with whether it is a source of non-investor supplied capital.  In fact, 
the Commission believes the record evidence shows that as the vacation accrual from 
the prior year is paid off, it is replaced with accruals for vacation pay in the current year.  
In effect, the accrued vacation pay becomes a continuing, permanent balance.  The 
Commission finds that the adjustment proposed on this issue by AG/AARP, Staff, and 
CUB is appropriate and reasonable in this proceeding, therefore the proposed 
adjustment is hereby adopted. 
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 The Commission finds that AIC’s proposed to reflect the longer lag between 
accrual and payment of vacation expense results in the proper ratemaking treatment of 
this item.  As AIC points out, although AG/AARP and CUB contest the Company’s 
adjustment as insufficient, those parties fail to offer a corresponding revised payroll 
expense lead adjustment.  AIC’s adjustment reflects adherence to accounting and 
ratemaking principles related to vacation pay and is appropriate.  Although the 
Commission recognizes it did adopt Intervenors’ adjustment in Docket Nos. 11-0721 
and 12-0001, the Commission finds the record in this proceeding demonstrates that the 
accrued liability is not a free source of ratepayer supplied funds that must be deducted 
from rate base.  The Commission therefore adopts AIC's position. 
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Exception 2: ALJPO SECTION V.C.3 “Accumulated Deferred Income Taxes – 
Projected Additions,” Subsection e, “Commission Conclusion” (ALJPO 28-30) 
should be modified as follows, as discussed in Section II.B of the accompanying 
Brief on Exceptions: 

 
Staff, AG/AARP, and CUB all argue that the record evidence shows that AIC 

failed to recognize the growth in ADIT directly related to the 2012 projected plant 
additions.  In the circumstances of this filing, AG/AARP witness Effron testifies that it is 
appropriate to include the effect of the ADIT generated by the 2012 plant additions in 
the calculation of the delivery services rate base.  Mr. Effron suggests that the facts in 
this case show that the existence of 50% bonus depreciation in 2012 provides AIC with 
a tax deduction equal to one-half of the amount of additions to plant in service, which 
will lead to growth in the balance of ADIT in 2012 well in excess of the growth that 
would take place in the absence of the bonus depreciation.  The Commission notes that 
Mr. Effron calculated the increase in the balance of ADIT related to 2012 plant additions 
as $43,990,000, as shown on his Schedule DJE-1.4, attached to AG/AARP Ex. 2.0.  Mr. 
Effron contends that in the circumstances of this case, this adjustment would tend to 
reduce, rather than increase, any discrepancy between the inception rate base in this 
case and the actual 2013 rate base.  The Commission notes that Staff witness Chang 
and CUB witness Smith also proposed similar adjustments.   
  
 AIC contends that Sections 16-108.5(c)(6) and 16-108.5(d)(1) of the Act do not 
permit the proposed adjustment to rate base.  AIC argues that because the words “and 
ADIT” were not included in these referenced subsections of EIMA, no adjustment for 
ADIT on projected plant should be included in the formula rate revenue requirement 
calculation.   
 
 The Commission believes that Section 16-108.5(c) makes it clear that the 
Commission shall evaluate formula rate revenue requirement determinations based on 
Article IX ratemaking principles.  The Commission agrees with Staff, AG/AARP, and 
CUB that under Section 16-108.5(d) of the Act, the Commission “shall apply the same 
evidentiary standards, including, but not limited to, those concerning the prudence and 
reasonableness of the costs incurred by the utility, in the hearing as it would apply in a 
hearing to review a filing for a general increase in rates under Article IX of this Act.”  The 
Commission notes that it has recognized this direction from the General Assembly in its 
application of Article IX ratemaking principles in the establishment of formula rate 
inception rates for both ComEd and, most recently, AIC.  In its recent AIC formula rate 
Order of September 19, 2012, the Commission concluded: 
 
 The Commission agrees with Staff and intervenors and finds that it would be 
appropriate to incorporate in this Order a portion of the relevant conclusion from the 
Order in Docket No. 11-0721: 
 

. . . However, the statute is silent altogether with regard to ADIT and with 
regard to many other items that all agree must be included in, or deducted 
from, rates. If the Commission were to ignore ADIT on ComEd’s plant 
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investments, we would be ignoring basic accounting principles and 
appellate precedent. (See, Ameren Illinois Co. v. Ill. Commerce Comm., 
2012 IL. App. (4th) 100962 at 31, 2012 Ill. App. LEXIS 175 (4th Dist. 
2012), determining, with regarding to an ADIT adjustment to Ameren’s 
rate base, that Section 9-211 of the Public Utilities Act requires that rate 
base cannot exceed the investment value that a utility actually uses to 
provide utility services.).  
 
 ADIT, a derivative adjustment that is caused primarily by plant 
additions, is a source of revenue for a utility. Because federal tax laws 
regarding 2011 allow businesses like ComEd, currently, to depreciate 
plant additions at 100%, ComEd has use of funds now that it would not 
have otherwise normally have had access to without borrowing or other 
forms of financing. In effect, ignoring this windfall to ComEd would be to 
allow ComEd an interest-free loan at the ratepayers’ expense for several 
months. It also would artificially increase rates until the time when a final 
order in the 2011 reconciliation docket takes place. It cannot have been 
the intention of the General Assembly, when enacting Section 16-108.5, to 
allow this statute to artificially raise rates for several months. In fact, this 
statute provides that the performance-based formula rate shall:  
 

Reflect the utility’s actual capital structure for the applicable 
year, excluding goodwill, subject to a determination of 
prudence and reasonableness consistent with Commission 
practice and law.  

 
(220 ILCS5/16-108.5(c)(2))  
 
(May 29, 2012 Order at 59-60) 

 
As the Commission found in Docket No. 11-0721, it is appropriate under the facts 

presented in this docket to update the ADIT balances as requested by Staff and the 
intervenors.  The Commission finds that the adjustment quantified by AG/AARP, 
$107,990,000, which amount it appears AIC did not contest as incorrect, is the 
appropriate adjustment to be adopted on this issue.  
 

The Commission agrees with AIC and finds Section 16-108.5(c)(6) expressly 
requires only two updates corresponding to the adjustment for additions to projected 
plant—one for depreciation reserve and one for depreciation expense.  There is no 
required corresponding update to ADIT, and the Commission presumes the legislature 
was well aware it could have required such an adjustment, but did not. Regardless, the 
Commission agrees with AIC that the use of actual costs and the reconciliations 
required by the EIMA moot any concern that rate base will be over- or under-stated by 
not adjusting projected plant for ADIT.  In sum, based on the record of this proceeding 
and the plain language of Section 16-108.5(c)(6), the Commission declines to adopt the 
adjustment to ADIT proposed by Staff and Intervenors. 
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Exception 3: ALJPO SECTION VI.B.1 “Account 909 – Informational and 
Instructional Advertising Expense,” Subsection e.i, “Commission Conclusion—
‘Focused Energy. For Life’ Cost” (ALJPO 62-63) should be modified as follows, as 
discussed in Section II.C of the accompanying Brief on Exceptions: 

Staff, AG/AARP and CUB all seek to disallow certain advertising costs that AIC 
incurred and charged to Account 909 in connection with the development and rollout of 
a new customer education campaign and messages.  The adjustments to these 
expenses proposed by Staff and Interveners vary in amount and reasoning.  Staff 
witness Ms. Chang and CUB witness Mr. Smith seek to disallow 100% of the expenses.  
In sharp contrast, AG/AARP witness Mr. Brosch proposes a 50% disallowance of the 
associated costs.  The Commission finds that the amounts at issue were not spent on 
goodwill or promotional advertising, but rather were spent on outreach initiatives and 
educational messaging that are at the heart of AIC’s customer education programs, and 
were reasonable.  Importantly, the Commission finds that Staff, CUB and AG/AARP 
failed to tie their adjustment to specific advertisements or advertising services that were 
primarily designed to promote AIC’s image.  Absent that evidence of intent and absence 
evidence of specific ads, scripts, vouchers or invoices that are found objectionable, it is 
not appropriate to make larger-scale disallowances to a utility’s advertising expenses 
based on broad-based conclusions.  Therefore, the Commission accepts AIC’s self-
adjustment as appropriate and will not disallow any other related costs. 

 Although the Commission considered AIC's FEFL campaign costs in Docket No. 
12-0001, the Commission has reviewed all of the FEFL campaign material in this docket 
in order re-evaluate the appropriateness of passing such costs along under Section 9-
225 of the Act.  Unfortunately for AIC, the Commission continues to find that the FEFL 
advertising costs reflected in the record are consistent with marketing efforts that fall 
under subsections (1)(c) and (1)(d) of Section 9-225.  Staff, CUB, and AG/AARP offer 
many examples of advertisements from the FEFL campaign that by all appearances 
have a primary purpose of brand promotion.  AG/AARP Ex. 3.4 contains several 
examples of how FEFL campaign represents a branding campaign.  AIC's responses to 
AG DR 6.24 and AG DR 6.26 discuss extensively branding and the value associated 
with a positive brand.  Only some of the advertisements and associated materials 
reference safety, reliability, conservation, or some other "recoverable message," and 
even then such references are brief or offered as suggested talking points for 
incorporating the FEFL campaign into the message. (See, for example, AG/AARP/AIC 
Cross Ex. 1, AG DR 6.24, Attachment 10)  The Commission recognizes that AIC does 
not seek to recover the expenses related to CoreBrand and its efforts to measure the 
connection between brand and shareholder value.  But, as CUB suggests, the fact that 
AIC pursued such research is evidence of AIC's underlying interest in brand identity 
through the FEFL campaign.   
 
 AIC argues that Staff and the intervenors have ignored the many invoices and 
vouchers that it has submitted in support of the FEFL campaign costs.  The fact that 
AIC received and paid for products and services associated with the FEFL campaign, 
however, is not what determines whether the expenditures can be included in rates.  No 
one has suggested that AIC has not paid its FEFL bills.  AIC Ex. 24.3 consists of 15 
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pages listing FEFL campaign costs.  Columns in the exhibit set forth the "customer 
benefit" and "description of work" for each invoice.  Many of the work descriptions 
reinforce the notion that the FEFL campaign is a branding effort.  For example, the work 
description provided for several of the invoices from Simantel reads, "Strategy and plan 
integration of promise into communication materials." (See AIC Ex. 24.3 at 1, 3-8, 10, 
and 11)  The "promise" referenced is AIC's promise to provide FEFL  Such a work 
description is indicative of FEFL being designed primarily to bring AIC's name before 
the general public in such a way as to improve the image of the utility.  Other customer 
benefits and work descriptions on AIC Ex. 24.3 reference business retention, business 
cards for executives, customer surveys preceding new marketing, and updated policy 
posters for employees.  How such expenditures constitute recoverable costs under 
Section 9-225 is unclear. 
 
 Further indication of Ameren's corporate wide marketing efforts is discernible 
from AIC's September 19, 2012 motion seeking confidential treatment of certain 
marketing materials found in AG/AARP Ex. 3.4 and AG/AARP/AIC Cross Ex. 1.  At 
paragraph 13 of the motion, AIC asserts that it competes with alternative retail electric 
suppliers ("ARES") in Illinois' deregulated power supply market, which in AIC's opinion 
warrants the confidential treatment of its marketing materials.  What is interesting about 
this statement, however, is that AIC is a delivery services company and does not 
compete against ARES.  What competitive interest of AIC would be harmed from 
disclosure of the marketing materials is not clear.  But what this argument does indicate 
to the Commission is that the marketing effort AIC is concerned about and seeks to 
pass the costs of along to delivery service customers is actually a corporate wide effort 
to improve Ameren's name recognition and corporate image. 
 
 Accordingly, the Commission finds that the position of Staff and CUB regarding 
FEFL expenses should be adopted.  AIC and Ameren are free to undertake efforts to 
improve their image and brand, but they may not recover the costs of doing so from 
regulated AIC delivery service customers. 
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Exception 4: ALJPO SECTION VI.B.1 “Account 909 – Informational and 
Instructional Advertising Expense,” Subsection e.ii, “Commission Conclusion—
Strategic International Consulting Fees” (ALJPO 64-66) should be modified as 
follows, as discussed in Section II.D of the accompanying Brief on Exceptions: 

The Commission has reviewed the evidence on the issue of SIG's expenses.  
Staff proposes to disallow $72,540 from the proposed revenue requirement for charges 
to Account 909 for services provided by Strategic International Group (SIG).  Staff 
claims AIC should not recover fees for the consulting services SIG provided on AIC’s 
messages for customer assistance programs.  Staff suggests the record does not 
support these expenses.  However, the Commission finds that communications for 
various customer related programs concerning energy efficiency and energy assistance 
for low-income residents are energy assistance costs are not recoverable under the Act.  
This finding is based on the express language of AIC’s agreement with SIG as well as 
the sworn testimony of Ms. Pagel on the services SIG provided.  Staff’s selective citing 
to the record does not support the exclusion of the expense.  Therefore, the 
Commission rejects Staff’s disallowance of services provided by SIG. and agrees that 
there is some ambiguity as to what exactly AIC received in return for its payments to 
SIG.  While AIC makes general assertions that SIG worked on energy efficiency and 
energy assistance matters and that customers benefitted, Staff maintains that there is 
no clear indication what type of advertising SIG engaged in.  The best evidence in the 
record of SIG's services comes from Staff Cross Ex. 3, which contains a copy of the 
unsigned contract between AIC and SIG, a copy of the AIC purchase order, and a 
document entitled "Scope of Work Number 1" describing the scope of the work to be 
performed by SIG attached to the contract.  As Staff relayed earlier, the scope of work 
document describes the "Scope of Project" in its entirety as: 
 

From March 1, 2011 to February 29, 2012, Strategic International Group 
will provide consulting and management services specific to issues facing 
the Client in the areas of government relations and issues management.  
It is expressly understood that the Services under this contract shall not 
include any lobbying activities as defined by local, state and federal laws. 
(Staff Cross Ex. 3 at 23) 

 
Clearly the "Scope of Project" contains no reference to energy efficiency or energy 
assistance, but does reference providing services in the areas of "government relations 
and issues management."  In contrast, AIC's purchase order concerning the contract 
clearly states, "[f]acilitate communications to diverse audiences for various customer 
related programs: EE and energy assistance in accordance with Scope of Work 1." (See 
Staff Cross Ex. 3 at 1)   
 
 How to reconcile these descriptions is problematic until one considers Section 2 
of the contract, which provides: 
 

Supplier [SIG] shall render the Services and deliver the Deliverables set 
forth in a Scope of Work to Ameren, and Ameren shall perform its 
responsibilities set forth in the same Scope of Work.  Supplier shall use 
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commercially reasonable efforts to complete work in accordance with the 
agreed milestones and dates set forth in the Scope of Work.  Ameren will 
issue a purchase order with a Project number assigned.  Supplier shall 
provide the point of contact information, name, address, and e-mail 
address of the individual who should receive the purchase order to ensure 
receipt.  In the event the purchase order and/or Scope of Work conflict 
with the provisions contained in this Contract, except to the extent agreed 
between the parties in writing, the provisions of the Scope of Work shall 
prevail over this Contract, which shall prevail over the purchase order. 
(emphasis added) 

 
By its own terms, the contract grants priority to the work scope document over the 
purchase order and the contract itself.  In the absence of any specific evidence of SIG's 
advertising work for AIC and in light of the "Scope of Project" language, it is difficult to 
conclude that SIG in fact assisted AIC's advertising efforts.  AIC's arguments are also 
suspect in light of its witness' testimony at the hearing when asked what specifically AIC 
received under the contract, to which she responded, "Basically, his services were 
consulting service and just the ability to call him when we needed him; consulting 
services." (Tr. at 147)  This testimony indicates a type of retainer arrangement with SIG, 
which, as already established, does not appear to have involved assistance with AIC's 
advertising efforts. 
 
 From the evidence at hand, the Commission can not conclude that AIC's 
payments to SIG represent reasonable advertising expenses that should be recovered 
from customers.  The SIG expenses do not seem appropriate for inclusion in Account 
909, nor are they appropriate for recovery from delivery service customers under 
Section 9-225.  Accordingly, Staff's adjustment on this issue is adopted. 
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Exception 5: ALJPO SECTION VI.B.1 “Account 909 – Informational and 
Instructional Advertising Expense,” Subsection e.iii, “Commission Conclusion—
Purchase Card Expense” (ALJPO 66-69) should be modified as follows, as 
discussed in Section II.E of the accompanying Brief on Exceptions: 

 
Staff proposed on rebuttal a disallowance of approximately $31,500 from the 

revenue requirements for charges to Account 909 for certain Purchase Card (P-Card) 
expenses.  AIC has agreed to disallow $4,387 for a specific P-Card purchase for books 
bought for employees.  The additional $27,108.91 in P-Card expense, however, 
remains contested.  The Commission finds that setting $200 as the floor for providing 
additional information on P-Card charges was an example of a reasonable restraint, 
based on the manual review AIC would have to perform and the de minimus amounts 
for the individual charges that would have to be linked.  The generic $200 threshold 
proposed by Staff lacks the specific concerns with particular expenses necessary to 
support a disallowance.  That AIC has not manually connected the dots between every 
$1 charged to P-Cards and a specific ad or script produced in 2011 is not proof that 
supports a disallowance.  Therefore, the Commission rejects Staff’s adjustment as 
unsupported and not proper ratemaking. 

 
The Commission notes that Ameren witnesses Ms. Kathleen Pagel and Ms. 

Geralynn Lord provided sworn testimony on the corporate policies in place to control 
and oversee P-Card spending and to ensure that only legitimate, work-related expenses 
are charged.  The Commission understands these corporate policies were not included 
in the record in this proceeding.  The Commission further notes Section 4-101 of the Act 
grants it “general supervision” authority over AIC, including the authority to “inquire into 
the management of [AIC’s] business” and “keep itself informed as to the manner and 
method in which the business is conducted.”  In addition, Section 5-101 of the Act 
requires AIC to “furnish to the Commission all information required by it to carry into 
effect the provisions of this Act, and shall make specific answers to all questions 
submitted by the Commission.”  In this instance, the Commission believes it would be 
appropriate for Staff to conduct an informal inquiry into AIC’s internal controls on P-Card 
usage, given that this review may not have occurred in the current proceeding.  This 
informal inquiry should be conducted outside the scope of a contested administrative 
proceeding.  AIC shall provide its internal controls for P-Card usage to Staff, as well as 
information on its processes for reviewing P-Card expenses reports. AIC also shall 
answer such follow-up questions as Staff may have.  Staff shall prepare a report for the 
Commission, and the Commission may, based on the report, decide to initiate a 
proceeding to review possible changes in the terms or application of the existing 
policies.  Staff shall prepare a report for the Commission, and the Commission shall 
decide whether to open a formal investigation that could produce changes in the terms 
or application of the existing policies. 

 
To determine the appropriateness of including P-Card expenses in delivery 

service rates, it is helpful to first understand how the P-Card system functions.  AIC 
witness Pagel testifies that the P-Card is a credit card obtained by an employee for 
business expenses.  Business expenses paid with a P-Card include food, beverages, 
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taxes, and gratuities; hotels; rental car use for local travel; airline tickets for long 
distance travel; office items; material and clothing for various community outreach 
activities; items needed for storm outage and restoration messaging; or just general 
recurring administrative expenses for a department.  She states that several individuals 
within AIC have their own P-Card, including herself.  Supervisors of the various 
departments determine who receives a P-Card.  Approximately every 30 days, each 
employee with a P-Card must submit a P-Card expense report to their supervisor.  The 
expense report includes a list of charges on the P-Card for that period as well as the 
receipt for each purchase and an explanation for why the purchase was made.  Each 
expense must be recorded in the proper account, such as meals or travel.  If, for 
example, a meal expense is incorrectly recorded as a travel expense, the employee is 
given an opportunity to correct the error.  Mr. Pagel relates that the department 
supervisor reviews each expense report and approves or disapproves each charge on 
the P-Card.  If a supervisor is not available, the manager over that supervisor reviews 
the P-Card expense reports.  She is not aware of many P-Card charges being rejected. 
(See generally AIC Ex. 24.0 at 10-12 and Tr. at 147-166) 

 
In terms of limits on P-Card use, as a supervisor in AIC's Communications 

Department, Ms. Pagel is most familiar with the limits within the Communications 
Department, but she is "sure there's a lot of rules around the purchasing card." (Tr. at 
148)  She explains that each department sets limits on how much money can be spent 
each month and how much can be spent on each purchase, but she adds "I'm not really 
specifically sure, but there's different levels for the card use." (Tr. at 149)  Within her 
department, she is not aware of any limits on meal expenses but adds, "I think 
everybody is trusted to use their common sense plus they usually have a time limitation 
so it's usually McDonald's." (Tr. at 166)  When discussing limits with regard to car 
rentals, Ms. Pagel states that there is a specific kind of car she is supposed to get.  AIC 
witness Lord adds that there is an emphasis on the core values of integrity and 
accountability, to be responsible and prudent in the use of P-Cards. (Tr. at 197) 

 
AIC Ex. 14.4 attached to Ms. Pagel's rebuttal testimony (AIC Ex. 14.0) and 

Attachment A to Staff witness Chang's rebuttal testimony (Staff Ex. 8.0R-C) list AIC's P-
Card expenses for 2011.  Staff's Attachment A is Ms. Pagel's response to Staff DR KC 
15.01 and provides more information than what is contained in AIC Ex. 14.4.  (The listed 
P-Card expenses are the same in both documents.)  Specifically, Attachment A reflects 
the transaction date and a general description of the charge for items over $200.  
Because Staff's Attachment A to Staff Ex. 8.0R-C provides slightly more information 
than AIC Ex. 14.4, the former will be referenced in this conclusion. 

 
During 2011, AIC employees collectively charged approximately $102,225 on 

their P-Cards.  A review of Attachment A reveals P-Card charges ranging from less than 
a dollar to more than $11,000.  The spectrum of restaurants visited ranges from 
McDonald's to Hooters to Biaggi's.  The scope of retail establishments at which P-Cards 
were used covers Wal-Mart and Dollar-General to Von Maur and Eddie Bauer.  Clearly, 
P-Cards are used for a variety of purchases.  Determining to what extent the 2011 P-
Card purchases represent legitimate and reasonable business expenses under Account 
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909 is the task at hand.  The Commission has no doubt that many of the expenses are 
appropriately recorded in Account 909 and are recoverable expenses under Section 9-
225 of the Act, including some of the charges for less than $200 that Staff seeks to 
exclude.  But exactly which expenses are clearly appropriate is difficult to discern.  
Staff's generic $200 threshold lacks the specificity which would facilitate making that 
determination.  While the Commission understands the lack of resources that Staff and 
other parties experience when reviewing the masses of information in a general rate 
case, let alone those with shortened schedules, as a general matter the Commission is 
reluctant to disallow costs in the absence of specific concerns with particular expenses. 

 
But in light of some of the descriptions included in Attachment A to Staff Ex. 

8.0R-C and given the nature of some of the retailers at which the P-Card was used, the 
Commission has identified some specific P-Card purchases which it finds questionable.  
The listed P-Card charges are questionable because the expenses at some retailers are 
arguably excessive and/or not reasonably related to the provisioning of delivery 
services.  In the absence of better support for these charges, the Commission finds that 
recovery from delivery service customers is unreasonable.  P-Card charges that the 
Commission will disallow are: 
 
 

  Excluded P-Card Expenses     

Line Expense Item Cost 
Staff Ex. 8.0R-
C Att. A page # 

1 AP Bookstore.com $100.86 5 
2 Barnes & Knoble 23.28 5 
3 Green Plantscapes Inc 51.71 6 
4 Savvi Formalwear 107.91 6 
5 Factory Card Outlet 23.27 7 
6 Macy's 51.71 8 
7 Von Maur 31.03 8 
8 AAA Trophies 159.41 9 
9 Party City  40.88 11 

10 Hobby Lobby 9.94 12 
11 Party Worx 9.90 12 
12 Lands End Bus Outfitters 45.16 14 
13 Bees and Blooms 39.63 14 
14 Il Sec of State Lobbyist 186.60 17 
15 Lands End Bus Outfitters 41.29 18 
16 Lands End Business 25.79 18 
17 Peoria Gridiron Dinner 252.00 18 
18 Savvi Formalwear 35.95 19 
19 Weaverridge Golf Club 37.76 19 
20 Finance Charge Cash Adv 27.20 23 
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21 Autopay Dish Ntwk 260.34 24 
22 Becks Engraving and Rubb 73.42 24 
23 DIA Development 201.6 25 
24 E Bauer 1,955.83 25 
25 E Bauer 1,999.19 25 
26 Five Star Water Co Inc 93.46 25 
27 FTD Becks Florist Inc 98.83 25 
28 FTD Carr, Tom Florist 28.78 25 
29 FTD Fifth Street Flower 22.44 26 
30 Lands End Bus Outfitters 806.76 26 
31 Lands End Business 2,124.76 26 
32 Proflowers.com 37.16 27 
33 The Cubby Hole 1,137.61 28 
34 Lands End Business 124.63 30 
35 TOTAL $10,266.09   

 
How P-Card purchases at two book retailers at lines 1 and 2 above are related to 

advertising expenses is not clear to the Commission.  The same can be said for the P-
Card charges at lines 5, 8, 9, 10, 11, 19, 22, and 26.  Other questionable charges are 
those at Savvi Formalwear at lines 4 and 18 and at upscale retailers Macy's and Von 
Maur at lines 6 and 7.  The Commission does not expect Ms. Pagel to know what every 
P-Card charge on Attachment A is for, but her suggestion that the charge at Von Maur 
may have been for socks for those engaging in storm restoration work (Tr. at 157) is 
difficult to accept.  Similarly, the Commission notes that significant sums have been 
spent at upscale retailers Eddie Bauer and Lands End, apparently for jackets and other 
clothing for employees (see lines 12, 15, 16, 24, 25, 30, 31, and 34).  Over $1,000 was 
then spent on embroidery at The Cubby Hole (line 33) on some of the clothing.  The 
Commission fails to see why customers must pay for AIC's employees to have high-
end, embroidered clothing when the employees encounter those customers.  Lines 3, 
13, 27, 28, 29, and 32 represent expenses at various florists.  While Ms. Pagel testifies 
that AIC sometimes purchases flowers to make its information booths look more 
welcoming (Tr. at 164), the Commission does not find such booth decorations an 
appropriate expense for AIC to expect ratepayers to cover.  How purchasing a table at 
the Peoria Gridiron Dinner (line 17) represents a legitimate advertising expense when 
employees receive dinner and an evening of entertainment is also unclear.  Nor does 
the Commission agree that purchasing University of Illinois athletic event tickets, under 
an entry for DIA Development at line 23, constitutes a legitimate advertising expense 
recoverable from ratepayers.  Expecting customers to pay for service from Dish 
Network so that employees can track news and storm information (Tr. at 160) is 
similarly questionable given the prevalence of weather and news services on the 
internet.  Why the P-Card expenses listed at lines 14 and 20 are excluded should be 
obvious. 
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Other charges listed on Attachment A have caught the Commission's attention, 
but because they are conceivably related to advertising activities appropriate for 
inclusion in Account 909, the Commission will allow their recovery from customers.  
Among such P-Card charges are two at Best Buy for flip cameras (Attachment A at 5 
and 7) and one at Mathis Kelley Construction Supply for two generators (Attachment A 
at 15).  The Commission hopes that AIC keeps such equipment in its inventory following 
the end of the event that precipitated their need. 

 
Admittedly, even when combined, the disallowed P-Card charges would not 

make a noticeable difference in customers' bills.  But the Commission's primary concern 
is not how much a P-Card holder spends at Savvi Formalwear, a florist, or any other 
retailer listed in Attachment A.  The primary concern is the apparent lack of controls 
over P-Card use.  The Commission recognizes that Ms. Pagel testified to the existence 
of limitations on P-Card use, but at the same time she did not seem too sure of the 
specifics for any of the departments, even her own.  This suggests to the Commission 
that AIC needs to do a better job of educating its employees on P-Card use and setting 
reasonable limits on usage.  One supervisor's or employee's notion of what may 
constitute reasonable usage may not be the same as another's.  Moreover, it does not 
appear from the record that employees have any incentive to save money when it is the 
practice to just pass P-card charges along to customers. 
 
 To the extent that AIC feels that its current P-Card policies are consistent with 
general corporate standards, the Commission reminds AIC that such a comparison is 
not appropriate when the corporate entity in question simply passes purchasing card 
expenses on to its captive customers.  The customers of a typical corporation can 
choose to spend their money elsewhere if they can find better prices.  AIC's customers 
have no choice but to accept the P-Card purchases in their delivery service rates. 
 
 To ensure that AIC implements reasonable usage restrictions on P-Cards, the 
Commission will require AIC to submit for approval its internal controls on P-Card usage 
within 45 days of the entry of this Order.  Such a filing shall take the form of a petition 
with the usage limitations and supporting testimony attached.  AIC should consider 
establishing uniform standards for all employees.  Such standards should include 
limitations on meal expenses and identify other ways in which employees will be 
encouraged to spend wisely.  In addition, AIC must provide information on its process 
for reviewing P-Card expense reports to ensure that they are reviewed in a consistent 
manner.  When expense reports are submitted by employees, it is not unreasonable to 
expect the employee to report what particular activity he or she was engaged in when 
an expense was incurred and why that expense was necessary.  Such a process is 
similar to that which State employees follow.  Staff's suggestion that AIC be able to 
provide such information for review by Staff in rate cases is reasonable as well
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Exception 6: ALJPO SECTION VI.B.4 “Regulatory Commission Expense – Docket 
11-0279,” Subsection b, “AIC Position” and Subsection c, “Commission 
Conclusion” (ALJPO 84-87) should be modified as follows, as discussed in 
Section II.F of the accompanying Brief on Exceptions:  

 
b. AIC Position 

AIC opposes Staff's recommendation that all of its rate case expenses 
associated with Docket No. 11-0279 be disallowed.  AIC explains it is well-established 
that the expense incurred to prosecute a rate case is a recoverable operating expense 
and that the costs it incurred in relation to Docket No. 11-0279 are prudent and 
reasonable rate case costs incurred in 2011 and recorded on AIC’s 2011 FERC Form 1 
in Account 928.  As with other recoverable costs reflected on the 2011 FERC Form 1, 
AIC states that the Docket No. 11-0279 costs are recoverable through formula rates.  
AIC believes the discussion should end there.   
 
 In support of its position, AIC claims that its withdrawal of Docket No. 11-0279 
was mandatory.  That case was filed by AIC in early 2011, consolidated with its 
concurrently filed gas rate case (Docket No. 11-0282), and litigated for over ten months 
before enactment of Public Acts 97-0616 and 97-0646.  Upon AIC’s election to become 
a participating utility, the revisions to the Act mandated dismissal of the pending electric 
case.  AIC maintains Staff’s recommendation would penalize AIC for electing to file a 
rate case, as permitted under Section 9-201 of the Act, well before the EIMA was 
enacted, and then to become a participating utility under the EIMA, in order to take part 
in Illinois’ new infrastructure investment program to improve and modernize the State’s 
electrical grid, after the enactment of the EIMA, the myriad benefits of which Staff 
admits.  AIC states the legislature did not so penalize participating utilities, and the 
Commission should not, either. 
 
 Staff also argues that the reporting of a cost on FERC Form 1 does not, in and of 
itself, make the cost recoverable under Public Acts 97-0616 and 97-0646.  But, AIC 
observes, the Section of the Act on which Staff relies provides “[n]othing in [the Act] is 
intended to allow costs that are not otherwise recoverable to be recoverable by virtue of 
inclusion in FERC Form 1.” (Section 16-108.5(c))  AIC asserts that Staff’s position 
simply ignores that rate case expense is an “otherwise recoverable” operating expense, 
and has been so recognized for at least 40 years.  Nor, AIC continues, can Staff dispute 
that the General Assembly was well aware of rate case expense.  But, while it was very 
detailed about many of the aspects of the formula rate-setting scheme, the legislature 
did not specify the treatment of rate case expense incurred related to a withdrawal of a 
pending electric case.  Thus, AIC concludes that the general rule permitting recovery of 
that expense must apply. 
 
 Ms. Ebrey claims further that it is appropriate to disallow the expense because 
the dismissed electric case “did not improve or enhance the electric service to Ameren 
electric customers.” (Staff Ex. 6.0 at 14)  But, AIC argues, that is not the standard for 
determining whether rate case expense is recoverable.  AIC maintains that the standard 
is whether the expense is just and reasonable.  
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 Staff alternatively recommends, should the Commission disagree with complete 
disallowance of the Docket No. 11-0279 expense, that it should authorize recovery of 
$2.3 million as just and reasonable.  In light of this alternative recommendation, AIC 
argues that Staff admits that the costs in question are, in substantial part, reasonable 
and prudent.  AIC finds Staff's alternatives inconsistent in that Staff recommends 
complete disallowance of an otherwise recoverable operating expense it concedes is 
largely just and reasonable.   
 
 Moreover, AIC continues, the cost components of the Docket No. 11-0279 rate 
case expense have already been thoroughly reviewed and approved by the 
Commission.  AIC reports that Staff assessed AIC’s rate case expense in Docket Nos. 
11-0279/0282 (Cons.), which largely overlapped, and recommended that the 
Commission find the total expense (with an uncontested adjustment related to merger 
costs) to be just, reasonable, and recoverable, with 50% allocated each to the gas rate 
case and the electric rate case.  The Commission agreed with Staff’s assessment and 
authorized recovery of 50% of the total rate case expense in Docket No. 11-0282.  AIC 
explains that the gas portion of the Docket Nos. 11-0279/11-0282 (Cons.) rate case 
expense was for the same services of the same attorneys and consultants as the 
electric.  The Commission sanctioned recovery of the unsegregated gas portion of those 
providers’ services.  Thus, AIC explains, the remaining 50% allocable to the electric rate 
case was reflected in the same “ample and credible information” the Commission found 
sufficient in Docket No. 11-0282, and so also was reasonably incurred and prudent.  As 
such, AIC argues that Staff’s alternative recommendation amounts to no more than an 
impermissible collateral attack on the Commission’s Docket No. 11-0282 Order finding 
these rate case expense amounts just and reasonable.  AIC further contends that taken 
to its logical conclusion, Staff’s position is suggesting any rate case expense 
determination could be revisited after a rate case final order is issued, because final 
invoices have only just been submitted.  But this would violate a host of basic 
ratemaking tenets, most notably, the prohibitions on retroactive and single-issue 
ratemaking.  
 
 In addition, AIC contends that Staff’s re-review of individual cost components 
(witness training costs, for example) and recommended adjustments suggest that 
corrections to the Docket No. 11-0282 Order are warranted.  AIC understands Staff to 
apparently believe that the Commission’s assessment of rate case expense in Docket 
No. 11-0282 is subject to collateral review because “[t]he Commission is currently 
evaluating rate case expense with greater scrutiny than in the past.”  (Staff Ex. 6.0 at 
20)  AIC responds that the scrutiny already had begun by the time the Docket No. 11-
0282 Order was issued, and that Order indicates a full review was undertaken.  Ms. 
Ebrey points to several dockets, including Docket No. 10-0467, wherein the 
Commission ordered a rulemaking related to rate case expense, and Docket No. 11-
0711, the rulemaking docket itself in support of her position.  But both the Commission’s 
Order in Docket No. 10-0467 and its Initiating Order in the rulemaking preceded its 
Docket No. 11-0282 Order.  Therefore, AIC finds Ms. Ebrey’s position to be misplaced.  
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Further, in its Docket No. 11-0282 Order, AIC contends that the Commission made 
abundantly clear the substantial scrutiny it accorded AIC’s rate case expense: 
 

The Commission notes that, in light of the relatively recent enactment of 
Section 9-229 and the related issues raised in recent rate cases, the 
Commission is taking a closer look at rate case expense.  On November 
2, 2011, the Commission initiated a rulemaking in Docket No. 11-0711 to 
allow all interested parties to participate in formulation of rules regarding 
the issue of rate case expense. 
 

*** 
Given the timing of the rulemaking proceeding that has begun and the 
case herein, the Commission is without the benefit of those new 
standards.  Nevertheless, the Commission is cognizant that a thorough 
analysis of these costs is required in order to approve such costs under 
Section 9-229 as well as the recent Court opinion . . . .  AIC presented 
extensive information in support of its requested level of rate case 
expense, including information regarding amounts expended to 
compensate attorneys and technical experts. (Order at 45-46)   

 
Based on this, AIC maintains it cannot be argued with sincerity that the Commission did 
not know then what it knows now regarding rate case expense. 
 

AIC argues further that Staff's specific adjustments can be rejected on their 
merits.  First, Ms. Ebrey recommends that Accenture’s cost be disallowed because she 
believes that the consultant’s invoices are vague and “the identity of the witness is not 
known.” (Staff Ex. 6.0 at 16)  Yet, she admitted that a cursory review of the Docket Nos. 
11-0279/0282 (Cons.) record shows the witness was James Mazurek. (AIC Ex. 18.0R at 
16 (citing AIC-Staff 11.01, 11.02))  AIC states that Ms. Ebrey similarly recommends 
disallowance of SFIO’s fee based on her belief that the consultant’s invoices are vague. 
(Staff Ex. 6.0 at 15)  While Ms. Ebrey deems recovery of a consultant’s expense largely 
dependent upon the level of detail in its invoices, AIC states that neither Section 9-229 
nor the Commission do.  AIC explains the Commission found the “extensive” “ample 
and credible information” supplied by AIC in Docket No. 11-0282 in support of rate case 
expense “included billing rates for outside consultants and attorneys and the associated 
breakdown of time spent by those individuals necessitated by the rate case, monthly 
updates of rate case expense incurred, and narrative responses addressing the 
reasonableness of each rate case expense component.”  (Order, pp. 45-46.)  AIC 
reiterates that the Commission looked favorably upon the information provided in 
Docket No. 11-0282 and expressed no concern regarding the level of detail in 
consultant invoices.  
 
 Second, Ms. Ebrey recommends disallowance of the costs of outside counsel 
related to withdrawal of Docket No. 11-0279.  The record in that proceeding, however, 
demonstrates AIC filed a motion to dismiss the electric case prior to the dismissal 
mandated by the Act.  Had that motion been granted, AIC states that further incurrence 
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of rate case expense would have been mitigated.  Thus, AIC continues, certain outside 
counsel fees were incurred, in part, to limit costs.  AIC also believes that any 
recommendation that the Commission disallow a cost incurred in complying with a legal 
obligation is unreasonable. 
 
 Third, Ms. Ebrey recommends disallowance of the cost of a witness development 
program utilized by AIC to prepare witnesses for hearing because she believes it is 
unclear why experienced expert witnesses require additional training.  AIC complains 
contends that this shows an ignorance of the record of those proceedings.  According to 
AIC, a number of its witnesses were not experienced expert witnesses, but rather AMS 
employees with job responsibilities other than testifying in proceedings before regulatory 
bodies.  AIC maintains that Staff in the consolidated dockets—who already sanctioned 
the expense—would have known this.  Moreover, AIC contends that simply because a 
witness has experience testifying does not mean they can not cannot benefit from 
additional preparation.  AIC points out that Ms. Ebrey admitted at hearing, although she 
has testified approximately 150 times, she again prepared herself to be a better witness 
before testifying in this case.   
 
 Finally, Staff recommends partial disallowance of the cost of AIC’s tax expert in 
Docket No. 11-0279 because it now believes his rate is too high.  AIC witness Nelson 
testifies that Mr. Warren is a nationally recognized tax attorney and tax expert 
specializing and practicing exclusively in the area of tax.  Rather than evaluating his 
experience, skill, knowledge, expertise, credentials, the hourly rate for other senior 
attorneys in his practice area and locale, the total dollar amount of the adjustments 
regarding which he testified in Docket No. 11-0279, or the expediency or efficiency with 
which he addressed those issues, AIC complains that Staff simply recommends 
supplanting that expert’s hourly rate with the confidential rate of another consultant (a 
certified public accountant) hired by another utility in another docket.  AIC does not 
consider this appropriate. 
 

c. Commission Conclusion 

 With the enactment of Public Acts 97-0616 and 97-0646, AIC had a choice to 
make.  Under the revisions to the Act, AIC was eligible to choose to become a 
"participating utility" and enjoy the benefits of the formula rate methodology.  Upon 
choosing to do so, however, it knew that Section 16-108.5(c) would require it to 
withdraw its pending electric rate case, Docket No. 11-0279, and that the Commission 
would be statutorily mandated to approve that withdrawal.  Accordingly, AIC had to 
choose between completing its electric rate case and participating in a grid 
modernization program.  Regardless of the advantages and disadvantages of AIC's 
options, the choice was AIC's to make. 
 
 When it initiated Docket No. 12-0001, AIC made its choice to become a 
participating utility.  The Commission dismissed Docket No. 11-0279 with prejudice as 
required on January 5, 2012.  No mention of rate case expense was made in the Order.  
AIC now seeks to recover the costs of the electric rate case that it voluntary chose to 
withdraw through its election to become a participating utility under Section 16-108.5 of 
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the Act. 
 
 In reviewing the arguments of Staff and AIC on this issue, the Commission can 
not shake the notion that AIC is attempting to avoid the negative consequences of its 
own decision to forego its electric rate case.  The Commission recognizes that AIC has 
recorded its rate case expenses from Docket No. 11-0279 on its 2011 FERC Form 1, 
but does not agree with the implication of AIC's argument that whatever AIC records on 
FERC Form 1 is recoverable.  As AIC itself observes, Section 16-108.5(c) provides that 
"[n]othing in this Section is intended to allow costs that are not otherwise recoverable to 
be recoverable by virtue of inclusion in FERC Form 1."  Generally, so long as they are 
reasonable and within the parameters of Section 9-229, rate case expenses are 
recoverable.  This is the norm.  But it is also the norm that rate cases are completed 
with an order balancing the interests of a utility and its customers to their mutual benefit.  
Extremely rarely is a rate case abruptly dismissed right before the issuance of an order.  
Given the nature of its conclusion, Docket No. 11-0279 is not the norm.  With the 
dismissal of Docket No. 11-0279, AIC and its customers were left with many rate and 
tariff issues undecided.  AIC's desire to recover its expenses on a voluntarily abandoned 
effort is not well taken by the Commission.  The inclusion of its rate case expenses from 
Docket No. 11-0279 on its 2011 FERC Form 1 does not ameliorate the Commission's 
view. 
 
 The Act does not bar AIC's recovery of its rate case expenses from Docket No. 
11-0279, but nor does it authorize recovery of the expenses.  In light of the unusual 
nature of the conclusion of Docket No. 11-0279, the fact that AIC freely chose to end 
the docket in that manner, and the Commission's finding that the Act provides it with 
discretion in these circumstances, the Commission concludes that Staff's primary 
position on this issue should be adopted.  Accordingly, the Commission will disallow  
$2,503,519 in rate case expenses from Docket No. 11-0279 allocated to electric 
delivery services. 
 
 Staff asks the Commission to disallow—wholesale—the expense AIC incurred in 
litigating, for eleven months, Docket 11-0279, as it was required to do before the 
enactment of the EIMA.  The Commission, however, is bound to honor the plain text of 
the EIMA.  That text demands a result different from that advocated by Staff.  Section 
16-108.5(c) requires recovery of “actual costs” included on FERC Form 1.  While that 
section also provides that inclusion of costs “not otherwise recoverable” does not make 
them recoverable, the Commission notes the expense incurred to litigate a rate case is, 
and for decades has been, an “otherwise recoverable” cost.  The Docket 11-0279 
expense specifically has already been assessed and sanctioned by the Commission as 
just, reasonable and recoverable in Dockets 11-0279 - 0282 (cons.).  For this reason, 
Staff’s “alternative” recommendation—to reassess and disallow a portion of the 
expense—is an impermissible collateral attack on the Docket 11-0282 Order.  As an 
actual and otherwise recoverable cost, the Docket 11-0279 expense is recoverable 
here.   
 

The Commission also notes, although the EIMA mandates withdrawal of a 
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pending Article IX rate proceeding, it does not expressly bar recovery of the expense 
actually incurred to litigate such proceeding before that withdrawal.  This is despite the 
legislature unquestionably being aware of what rate case expense is and that it is 
“otherwise recoverable” in rate proceedings. We will not presume the legislature 
intended to alter the current state of the law when it did not express the intent to do so. 
Nor can we read into the EIMA such a negative consequence of partaking in the EIMA’s 
rate-setting scheme, as Staff suggests, where one does not exist.  The text of the Act is 
plain and we are without the discretion to alter it.   

 
Finally, it is indisputable AIC litigated Docket 11-0279, and incurred the resultant 

expense, for over eight months, before the EIMA was even enacted.  We will not adopt 
a policy of penalizing utilities for participating in energy infrastructure modernization, nor 
one that penalizes some utilities more than others based on the timing of the enactment 
of the EIMA—over which they had no control—relative to their prior rate case filings.  
Staff’s recommendation is rejected; recovery of the Docket 11-0279 regulatory 
commission expense is approved. 
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Exception 7: ALJPO SECTION VI.B.5 “Deferred State Income Tax Expense,” 
(ALJPO 87-88) and Subsection e, “Commission Conclusion” (ALJPO 95-96) 
should be modified as follows, as discussed in Section II.G of the accompanying 
Brief on Exceptions: 

 
In 2011, the Illinois Income Tax Act ("ITA"), 35 ILCS 5/101 et seq., was amended 

to provide for an increase in the SIT rate.  The change in Illinois’ corporate business 
income tax rate, codified at Section 201 of the ITA, caused AIC’s SIT rate to increase 
from 7.3% to 9.5% in years 2011 through 2014, with a reduction to 7.75% in 2015 
followed by a further reduction to 7.3% in 2025.  AG/AARP, CUB, and Staff maintain 
The parties agree that AIC has failed to must account for reductions in the tax rate, but 
disagree on the appropriate ratemaking treatment. 
 

* * * 
 

e. Commission Conclusion 

 
 The Commission has reviewed the parties' arguments and understands that the 
only material dispute is how to reflect the tax savings amount for ratemaking purposes.  
The parties' positions focus in large part on the application of Section 16-108.5(c)(4)(F) 
of the Act.  The Commission has considered this issue and concludes that Staff, CUB, 
and AG/AARP have properly applied the law for the reasons they offer.  The 
Commission notes, however, that Staff and AG/AARP have calculated the revenue 
impact of the adjustment differently.  Upon reviewing the calculations by each party, Mr. 
Brosch appears to have neglected to apply the gross revenue conversion factor.  Staff's 
calculation, on the other hand, properly incorporates the gross revenue conversion 
factor.  For this reason, Staff's calculations are adopted.    the language of the EIMA 
makes clear that charges and credits must be reviewed separately for purposes of 
amortization. The deferred tax credit amount is in fact a separate “credit”, which the 
record shows occurs in 2011. Therefore, it should not be netted against the tax increase 
“charge”. As the credit amount results from a tax charge, the Commission finds that 
AIC’s proposed amortization of the amount of the $4.137 million credit over 5 years is in 
accordance with Section 16-108.5(c)(4)(F), is reasonable, and is hereby approved. 
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Exception 8: ALJPO SECTION VI.B.6 “Section 9-277 Donations/Charitable 
Contributions,” Subsection c, “Commission Conclusion” (ALJPO 101-102) should 
be modified as follows, as discussed in Section II.H of the accompanying Brief on 
Exceptions: 

 
The Commission has considered the arguments of Staff and AIC and is intrigued 

by Staff's citation to past orders and argument regarding benefits to AIC.  But because 
the record lacks any evidence of AIC having made the payments as membership dues 
or having received any benefits, the Commission is not prepared to consider the 
contributions similar to those at issue in the dockets cited by Staff.  Perhaps with 
additional evidence a different outcome would be reached.  That being said, the 
Commission will not adopt Staff's proposed adjustment concerning charitable 
contributions. 
 
 But given the recent controversy surrounding charitable contributions, the 
Commission does seek to impose a requirement on the making of such donations in 
order to promote transparency to consumers.  Section 9-227 of the Act permits recovery 
of reasonable donations made for the public welfare or for charitable scientific, religious, 
or educational purposes.  Whether customers or the recipients of such donations are 
aware of their source, however, is not clear.  To promote customer understanding of the 
ratemaking process, AIC is to include with any and all future contributions the following 
statement: "Ameren's contribution is recovered in full from ratepayers as permitted by 
220 ILCS 5/9-227."  In addition to this statement appearing on a cover letter 
accompanying any donation, any signage recognizing AIC's support must contain the 
statement in a clearly visible format.  AIC's failure to abide by this requirement following 
the entry of this Order may result in the disallowance of the relevant contribution. 
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Exception 9: ALJPO SECTION VIII.B.1 “Year-End Versus Average Capital 
Structure” (ALJPO 104) should be modified as follows, as discussed in Section 
II.I of the accompanying Brief on Exceptions: 

 
 Staff calculated AIC’s average 2011 capital structure as follows:  53.26% 
common equity, 1.64% preferred stock, 45.10% long-term debt, and 0% short-term 
debt.  Staff recommends using AIC's average capital structure for the same reasons it 
offers in Docket No. 12-0001.  AIC continues to argue that use of its year-end capital 
structure is required by Public Acts 97-0616 and 97-0646.  The Commission considered 
the same issue in Docket No.12-0001 and concluded the following: 
 

 Section 16-108.5(c)(2) requires that the formula rates "[r]eflect the 
utility's actual capital structure for the applicable calendar year, excluding 
goodwill, subject to a determination of prudence and reasonableness 
consistent with Commission practice and law."  The Act does not specify 
exactly how the "actual capital structure" is to be determined.  The 
Commission finds Staff's arguments for how to determine AIC's capital 
structure persuasive.  Staff's method is consistent with Commission 
practice and law and mitigates the risk of manipulation.  AIC's claim that 
Staff uses 2009 data is not well taken given that the December 31, 2009 
balances used by Staff are identical to opening January 1, 2010 balances.  
AIC's argument is also disingenuous in light of its own use of December 
31, 2009 data for calculating short-term debt balances.  Accordingly, the 
Commission adopts Staff’s proposed average capital structure 
methodology with the knowledge that it will more accurately reflect AIC's 
actual capital structure.  (September 19, 2012 Order at 110) 

 
The Commission appreciates the presentations of the parties regarding this issue 

and, particularly, understands AIC's desire to reserve its rights to further pursue this 
matter.  Nevertheless, the Commission rejects AIC's position for two reasons.  First, the 
purpose of this proceeding is to update inputs into AIC's existing formula rate which was 
established in Docket No. 12-0001.  The Act specifically prohibits the Commission from 
modifying the formula rate itself, which is intended to protect both AIC and ratepayers.  
Second, even if this were an appropriate forum to consider modifying AIC's formula rate, 
AIC has failed to identify any change in law or facts that justify deviating from the 
Commission's decision in Docket No. 12-0001.  Accordingly, the Commission adopts 
Staff's use of average capital structure, subject to the adjustments set forth below. 

The Commission recognizes that this issue has been addressed in Docket 12-
0001.  However, the record in this case is different from Docket 12-0001, in that the 
record reflects the legislature’s express disagreement with the use of average rate base 
for reconciliation, in HR 1157.  This legislative directive must be given effect, and 
requires the Commission to reevaluate its conclusion in Docket 12-0001. The 
Commission finds that the EIMA requires an actual year-end capital structure. 
Therefore, the Commission rejects Staff’s proposal. 
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Exception 10: ALJPO SECTION VIII.B.2 “Common Equity Ratio” (ALJPO 105-107) 
should be modified as follows, as discussed in Section II.J of the accompanying 
Brief on Exceptions: 
 

AIC and Staff raise arguments on this issue very similar, and in some cases 
identical, to those they raised in Docket No. 12-0001. (See generally Docket No. 12-
0001, September 19, 2012 Order at 124-127) Although Staff observes in the present 
docket that the implementation of formula rates have affected AIC’s credit quality 
favorably, Staff witness Phipps evaluated AIC’s current capital structure under the 
traditional regulatory framework under which it was developed.  AIC proposes using a 
December 31, 2011 capital structure, which comprises 54.85% common equity.  Staff 
measured a 53.26% average 2011 common equity ratio.  Staff contends that neither of 
those capital structures would be appropriate for setting rates because both produce a 
rate of return that would violate Section 9-230 of the Act given that Ameren, AIC’s 
parent company, had an average 2011 common equity ratio of 51.05% over the same 
measurement period.  Because Illinois law bars the Commission from including any 
increased cost of capital resulting from a public utility's affiliation with any unregulated or 
non-utility companies, Staff insists that an adjustment to AIC's capital structure is 
necessary. 

 
In comparing AIC's capital structure to that of its parent Ameren, Staff also notes 

that Standard & Poor's Ratings Services ("S&P") indicates that AIC's regulated 
operating risk is lower than that of Ameren.  Staff points out avers that Ameren's credit 
rating reflects riskier generation operations.  Given the fact that AIC has lower operating 
risk than Ameren, Staff contends that AIC should be able to maintain more financial risk 
than Ameren to achieve the same stand-alone credit rating as Ameren.  Ameren 
counters that the presence of a generation affiliate is only mentioned by Standard and 
Poor’s and not the other two ratings agencies, and further notes that Standard and 
Poor’s does not indicate the effect is significant.  Further, AIC notes that several rating 
agency comments essentially indicate that while rating agencies perceive the IMEA as 
potentially beneficial to credit quality, the change in law is relatively new and the “jury is 
still out” as to its credit supportiveness in a volatile regulatory environment.     

 
In response to AIC's claim that no adjustment is warranted, Staff points out 

claims that AIC has a clear incentive to use a capital structure with an excessive 
amount of common equity.  Excessive common equity would allow AIC a greater return 
on its capital while leaving ratepayers to shoulder the increased costs of capital for AIC.  
Staff points out that argues courts recognize that the capital structure of a regulated 
utility can be manipulated to include excessive common equity to inflate the rate of 
return. (See Citizens Utility Board v. Illinois Commerce Commission, 276 Ill. App. 3d 
730, 744 (1st Dist. 1995)) Staff insists that it need not show actual manipulation by AIC 
(beyond what it has already discussed) because under Section 9-201 of the Act, the 
burden is on AIC to prove the justness and reasonableness of its proposals.  AIC 
counters that it has made such a showing. 
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Staff recognizes AIC's concern that a lower, imputed common equity ratio may 
lead to the rating agencies downgrading AIC's credit risk.  Staff suggests, however, that 
AIC's expression of concern may not be sincere. Staff notes that AIC opposes Staff's 
proposed imputed capital structure even though it once made dividend payments that 
reduced one of Moody’s Investors Service, Inc.'s ("Moody’s") credit metrics to junk 
rating level. 

 
For these reasons, Nonetheless, Staff proposes using an imputed capital 

structure that comprises 51.00% common equity, 1.64% preferred stock, and 47.36% 
long-term debt. Staff’s proposed imputed capital structure for AIC substitutes Ameren’s 
average 2011 common equity ratio of 51.00% for AIC’s average 2011 common equity 
ratio of 53.26%. Staff used the actual proportion of preferred stock in AIC’s average 
2011 capital structure.  To calculate AIC’s long-term debt ratio, Staff added AIC’s 
average 2011 preferred stock ratio and the imputed 51.00% common equity ratio 
(1.64% + 51.00% = 52.64%) and then subtracted that from 100.00% to derive the long-
term debt ratio of 47.36% (100.00% - 52.64% = 47.36%).  AIC contents Staff’s 
calculation ignores the clear wording contained in the EIMA , as well as the evidence 
supporting the reasonableness of AIC’s capital structure to support and preserve 
access to low cost debt capital to maintain and improve its distribution system during 
the course of the 10-year EIMA period. 

 
In addition to comparing AIC’s capital structure to that of its parent company, 

Staff compared AIC’s capital structure to those of other electric companies. Moody’s 
categorizes debt securities based on the risk that a company will default on its interest 
and principal payment obligations. The resulting credit rating reflects both the operating 
and financial risks of a utility. Staff reports that in its June 13, 2012 credit opinion, 
Moody’s gives AIC a corporate credit rating of Baa2. Moody’s states, “[o]bligations rated 
Baa are subject to moderate credit risk. They are considered medium grade and as 
such may possess certain speculative characteristics.” Staff also states that based on 
data from S&P's Utility Compustat database, the average common equity ratio equals 
47.02% for utilities in the electric industry with an S&P credit rating in the BBB range. 
Staff’s proposed common equity ratio of 51.00% indicates a lower degree of financial 
risk than the average BBB rated electric utility company. 

 
As it did in Docket No. 12-0001, AIC argues that its actual year-end capital 

structure for the historical period reported in FERC Form 1 for 2011 should be used.  
AIC acknowledges the Spring 2012 Moody's credit opinion regarding the formula rate 
process that Staff relies upon, but maintains that this alone is not an appropriate basis 
for using an imputed capital structure.  AIC argues that a critical problem with Staff’s 
position is its reliance upon a credit opinion from 2012 as justification to adjust the 2011 
capital structure, with no reference to reports from the actual period at issue.  Because 
the 2012 credit opinion was issued after the applicable calendar year of 2011 and is 
only applicable to future formula rate proceedings, AIC insists that the record is void of 
any analytical basis for Staff's adjustment in the present docket. 

 



APPENDIX A - Exceptions 
 

26 

AIC also recognizes that Section 9-230 requires the Commission to remove the 
effects of incremental risk or cost that result from affiliation from the rate of return, but 
contends that Staff does not provide any analytical support demonstrating how and to 
what extent any affiliate has negatively impacted AIC's risk or cost of capital.  Although 
S&P references the decline in purchase power prices affecting AIC's merchant 
generating affiliate, AIC states that neither Moody's nor Fitch Ratings Ltd. reference its 
unregulated generation affiliate.  AIC adds that it has not experienced any incremental 
risk or cost by virtue of its affiliate relationships. 

 
The Commission appreciates the presentations of the parties regarding this issue 

and, particularly, understands AIC's desire to reserve its rights to further pursue this 
matter.  Notably, in light of the recent discussion of this issue in Docket No. 12-0001, 
not all of the arguments made by AIC and Staff are summarized here.  Having 
considered those arguments set forth above as well as those elsewhere in the record, 
the Commission rejects AIC's position and adopts Staff's position.  Individually, the 
concerns raised by Staff are insufficient to win the day.  But cumulatively, the 
Commission is persuaded that Staff's imputed capital structure is appropriate.  The 
Commission finds that AIC has lower operating risk than Ameren and now enjoys a 
more favorable regulatory environment under Public Acts 97-0616 and 97-0646.  The 
Commission also notes that AIC has failed to identify any change in law or facts that 
justify deviating from the Commission's decision in Docket No. 12-0001.  Accordingly, 
the Commission adopts Staff's imputed capital structure accepts AIC’s arguments and 
does so based solely upon the record evidence in this present docket supporting the 
applicable per period capital structure as a prudent and reasonable capitalization to 
support AIC’s operation at the onset of the EIMA applicable 10-year investment and 
formula rate recovery period. 
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Exception 11: ALJPO SECTION VIII.B.3 “Common Equity Balance – Purchase 
Accounting” (ALJPO 107) should be modified as follows, as discussed in Section 
II.K of the accompanying Brief on Exceptions: 

 
In the event the Commission does not adopt its proposed imputed capital 

structure, Staff states that the Commission would need to remove all purchase 
accounting adjustments, including goodwill, when calculating AIC's common equity 
balance in accordance with its Order in Docket No. 04-0294. AIC denies that any such 
adjustment is necessary regardless of whether Staff's imputed capital structure is 
adopted. In light of the Commission's adoption of Staff's imputed capital structure 
above, the Commission finds that no action need be taken regarding purchase 
accounting. As it did with regard to a similar Staff adjustment proposed in Docket No. 
11-0282 and 12-0001, the Commission declines to adopt Staff’s adjustment with regard 
to purchase accounting in the present docket.  For the reasons stated above the 
Commission Accepts AIC’s proposed capital structure.   
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Exception 12: ALJPO SECTION X.A “Year-End Versus Average Rate Base,” 
Subsection 5, “Commission Conclusion” (ALJPO 110) should be modified as 
follows, as discussed in Section II.L of the accompanying Brief on Exceptions: 

 
The Commission appreciates the presentations of the parties regarding this 

issue. and, particularly, understands AIC's desire to reserve its rights to further pursue 
this matter. Nevertheless, the Commission rejects AIC's position for two reasons. First, 
the purpose of this proceeding is to update inputs into AIC's existing performance-based 
formula rate which was established in Docket No. 12-0001. The Act specifically prohibits 
the Commission from modifying the performance-based formula rate itself, which is 
intended to protect both AIC and ratepayers. Second, even if this were an appropriate 
forum to consider modifying AIC's performance-based formula rate, AIC has failed to 
identify any change in law or facts that justify deviating from the Commission's decision 
in Docket No. 12-0001. 

The Commission recognizes that this issue has been addressed in Docket 12-
0001.  However, the record in this case is different from Docket 12-0001, in that the 
record reflects the legislature’s express disagreement with the use of average rate base 
for reconciliation, in HR 1157.  This legislative directive must be given effect, and 
requires the Commission to reevaluate its conclusion in Docket 12-0001. 

The reconciliation process is described in two sections of the EIMA. Section 16-
108.5(c)(6), provides the formula rate tariff will, “provide for an annual reconciliation, 
with interest as described in subsection (d) of this Section, of the revenue requirement 
reflected in rates for each calendar year, beginning with the calendar year in which the 
utility files its performance-based formula rate tariff pursuant to subsection (c) of this 
Section, with what the revenue requirement would have been had the actual cost 
information for the applicable calendar year been available at the filing date.”  220 ILCS 
5/16-108.5(c)(6).  Section (d)(1) then provides the specifics for an annual filing of 
updated cost inputs and a reconciliation: 

The inputs to the performance-based formula rate for the applicable rate 
year shall be based on final historical data reflected in the utility's most 
recently filed annual FERC Form 1 plus projected plant additions and 
correspondingly updated depreciation reserve and expense for the 
calendar year in which the inputs are filed. The filing shall also include a 
reconciliation of the revenue requirement that was in effect for the prior 
rate year (as set by the cost inputs for the prior rate year) with the actual 
revenue requirement for the prior rate year (as reflected in the applicable 
FERC Form 1 that reports the actual costs for the prior rate year). 
 

* * * 
 

Notwithstanding anything that may be to the contrary, the intent of the 
reconciliation is to ultimately reconcile the revenue requirement reflected 
in rates for each calendar year, beginning with the calendar year in which 
the utility files its performance-based formula rate tariff pursuant to 
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subsection (c) of this Section, with what the revenue requirement would 
have been had the actual cost information for the applicable calendar year 
been available at the filing date. 
 

220 ILCS 5/16-108.5(d)(1). 
 

Thus, reconciliation is between a revenue requirement set using “cost inputs for 
the prior rate year” and an actual revenue requirement based on “the actual costs for 
the prior rate year.”  These cost inputs are “final” data: “The inputs to the performance-
based formula rate for the applicable year shall be based on final historical data 
reflected in the utility’s most recently filed annual FERC Form 1 . . . ” (emphasis added).  
The actual costs for the prior rate year, as shown on FERC Form 1, are the final costs. 

 
Section 16-108.5(c)(6) reinforces the “actual cost” concept by specifying an 

annual reconciliation “with what revenue requirement would have been had the actual 
cost information for the applicable calendar year been available at the filing date.”  220 
ILCS 5/16-108.5(c)(6).   

 
The Commission agrees with AIC that the EIMA requires use of a year-end rate 

base for reconciliation.  The EIMA’s emphasis on actual costs support the conclusion 
that year-end, not average rate base, is to be used.  This conclusion is further 
supported by the fact that that nowhere in Section 16-108.5 is the use of an average 
rate base specified, but the legislature has specified use of averages elsewhere in the 
EIMA and routinely used the concept of annual averages throughout the Public Utilities 
Act.  As the Company points out, as a matter of statutory construction, where the 
legislature includes particular language or terms in one section of a statute but omits it 
in another, it is generally presumed the legislature acts intentionally and purposely in 
the inclusion or exclusion of the different terms.  In re J.L., 236 Ill. 2d 329, 341 (2010). 
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Exception 13: ALJPO SECTION X.B “Interest Rate on Under/Over Reconciliation 
Balances,” Subsection 4, “Commission Conclusion” (ALJPO 113) should be 
modified as follows, as discussed in Section II.M of the accompanying Brief on 
Exceptions: 

 
The Commission appreciates the presentations of the parties regarding the 

appropriate interest rate to be earned on reconciliation balances and, particularly, 
understands AIC's desire to reserve its rights to further pursue this matter. 
Nevertheless, the Commission rejects AIC's position for two reasons. First, the purpose 
of this proceeding is to update inputs into AIC's existing performance-based formula 
rate which was established in Docket No. 12-0001. The Act specifically prohibits the 
Commission from modifying the performance-based formula rate itself, which is 
intended to protect both AIC and ratepayers. Second, even if this were an appropriate 
forum to consider modifying AIC's performance-based formula rate, AIC has failed to 
identify any change in law or facts that justify deviating from the Commission's decision 
in Docket No. 12-0001. 

AG/AARP recommend that either a short-term debt cost rate or an equally 
weighted short-term and long-term debt cost rate be applied to over-/under-recovery 
reconciliation balances.  CUB recommends that the interest rate for over-collections be 
based on weighted average cost of capital (WACC), but be a hybrid debt cost rate for 
under-collections.  However, the Commission finds that, unlike the record in Docket 12-
0001, the record in this case makes clear that the legislature intended reconciliation 
interest to be set at the WACC.  Therefore, the Commission rejects the Interveners’ 
recommendations.  Use of the WACC will also benefit customers in the event of over-
collections.  Reconciliation interest will be set at AIC’s WACC. 
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Exception 14: ALJPO SECTION XII “Findings and Orderings Paragraphs,” 
“Paragraph 14” (ALJPO 117) should be modified as follows, as discussed in 
Section II.N of the accompanying Brief on Exceptions: 

 
(14) the new charges tariff sheets authorized to be filed by this Order shall take 

effect beginning on the first billing day of the January billing period 
following the date of the final order in this proceeding reflect an effective 
date of January 1, 2013; the new tariffs sheets with the new charges, 
however, shall be filed no later than December 18, 2012, with the tariff 
sheets to be corrllected thereafter if necessary; 

 


