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I. INTRODUCTION AND POSITION SUMMARY 

For the reasons set forth below, Ameren Illinois Company (AIC or Company) takes 

exception to certain recommendations in the Administrative Law Judges’ Proposed Order 

(ALJPO).  The exceptions fall into three categories.  

Some of AIC’s exceptions relate to conclusions the Company opposed in Docket 12-0001 

and continues to oppose on appeal of the Illinois Commerce Commission’s (Commission) final 

order in that case.  AIC respectfully disagrees with the Commission in this respect and, as such, 

reiterates here the same arguments it made in support of its positions there in order to preserve its 

rights on appeal, if necessary.  AIC also notes that for some of these issues, such as 

reconciliation rate base and interest, the record in this case differs from that in Docket 12-0001. 

Other exceptions relate to conclusions the Commission should find troubling because 

there is no foundation in the record to support them.  As such, AIC has been deprived of the 

opportunity to conduct discovery, to respond in testimony, and to conduct an examination of any 

witness who may have supported the ALJPO’s new proposal underlying any such conclusion.  

An example is the ALJPO’s novel “transparency” notice requirement governing AIC’s charitable 

contributions.  Illinois courts have made plain that, at a minimum, due process demands the 

opportunity to be heard and to respond.  But a party’s right to be heard on an issue, and to 

respond in its defense, cannot exist if the issue does not surface until the record is closed. 

Finally, there are exceptions to conclusions that are not supported by the law and appear 

to be punitive in application, such as the ALJPO’s wholesale disallowance of the regulatory 

commission expense incurred by AIC to prosecute a general rate case filed under Section 9-201 

of the Public Utilities Act (Act), 220 ILCS 5/9-201, prior to the enactment of the Energy 

Infrastructure Modernization Act (EIMA) and the very existence of the opportunity to participate 

in electric infrastructure modernization.  In this respect, the mandate of the Act should not be 



 

 2 

forgotten: “Equity” is not a one way street; it requires the fair treatment of both consumers and 

investors.  220 ILCS 5/102(d). 

II. ARGUMENT 

A. Exception 1: ALJPO SECTION V.C.1 “Accrued Vacation Pay,” Subsection 
e, “Commission Conclusion” (ALJPO 12-13). 

If the Commission adopts the ALJPO’s recommendation, the final order will represent 

the third time the Commission has determined that an accrued liability for vacation pay should 

be treated as an operating reserve and deducted from rate base.  Ameren Ill. Co., Docket 12-0001, 

Order, pp. 58-59 (Sept. 19, 2012); Commonwealth Edison Co., Docket 11-0721, Order, pp. 69-

70 (May 29, 2012). Yet, for all the ink spilled on this issue in various proceedings over the past 

several months, a central question has never been answered: Why does it matter when vacation 

pay benefits were earned in a proceeding where the Commission is supposed to determine how 

much was paid in the applicable rate year? 

The wages and benefits offered by AIC to its employees include what accountants and 

GAAP call “compensated absences,” more commonly referred to as vacation pay.  STATEMENT 

OF FINANCIAL ACCOUNTING STANDARDS NO. 43, ACCOUNTING FOR COMPENSATED ABSENCES 4 

(1980)1 There is no separate line item in FERC Form 1 for “vacation pay.”  Compensation paid 

to employees for hours they do not work is accounted for through payroll expense, along with 

other salaries and wages.  Employees earn the right to vacation pay during each calendar year, 

and they may exercise that right the following calendar year.  (Ameren Exs. 11.0R (Stafford 

Reb.), pp. 13-14; 19.0R (Stafford Sur.), p. 13; AIC Reply Br. 2-4.)  As an employee earns the 

right to vacation pay, AIC accrues a liability representing the value of the “uncompensated 

                                                
1 Available at 
http://www.fasb.org/cs/BlobServer?blobkey=id&blobwhere=1175820903733&blobheader=application%2Fpdf&blo
bcol=urldata&blobtable=MungoBlobs. 
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absence” the employee is entitled to take the following year.  (AIC Reply Br. 3.)  There is no 

cash deposit or other financing mechanism associated with the liability.  (Id.)  As a practical 

matter, recognizing the liability consists of little more than writing on a piece of paper how much 

AIC owes the employee for vacation pay the following year.  

Something else happens during each calendar year employees earn vacation pay:  

employees take vacation, and are paid for their compensated absence.  (Id.)  Thus, in 2011 for 

example, employees are paid for vacation earned during 2010, and AIC also accrues a liability 

for vacation pay employees are entitled to receive in 2012. 

This brings us to the adjustment recommended in the ALJPO.  The ALJPO recommends 

that the Commission reduce rate base by [over $12 million] simply because vacation pay actually 

paid in 2011was earned by employees in 2010.  (ALJPO 9, 13.)  “[R]atepayers are funding the 

accrued vacation liability prior to the time the vacation is actually paid in cash,” according to the 

ALJPO which “creates a constant non-investor source of funds which should be deducted from 

rate base similar to other operating reserves.”  (Id.) 

Ratepayers do not “fund” the accrued vacation liability, and the so-called “non-investor 

source of funds” is a fiction.  (Ameren Ex. 11.0R, p. 16.)  It is true that vacation paid in 2011 

was earned in 2010.  But AIC did not earmark part of the revenue it received in 2010 in order to 

pay vacations in 2011.  During 2011, in addition to accruing a liability for 2012 vacation pay, 

AIC paid vacation benefits earned in 2010.  What the ALJPO refers to as a “source of funds” is 

in reality nothing more than an accounting mechanism to keep track of an inherent timing 

difference between when vacation pay is earned versus when it is paid.  (AIC Init. Br. 6.) 

If AIC were collecting funds today for a need that will arise in the future, there would be 

a credible rationale for deducting these “excess” funds from rate base.  This is why a true 
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operating reserve, such as accumulated depreciation, is deducted from rate base.  Depreciation 

expense effectively allows a utility to recover money today to replace machinery and equipment 

in the future.  There is a cash source of funds associated with amounts collected and accumulated 

for depreciation.  No “excess” source of funds exists for accrued vacation.  Wages and salaries 

are paid throughout the year with cash received by AIC that year.  No separate pot of dollars is 

established where money accumulates in one year to fund vacation pay the following year.  (AIC 

Reply Br. 3.) 

That AIC will fully pay accrued vacation within a year—albeit after 2010—proves that 

the accrual cannot represent “a source of non-investor supplied capital” for the simple reason 

AIC will have paid out its accrued expense before it collects that expense in rates.  (Ameren Ex. 

11.0R, pp. 14-17.)  Any vacation pay expense accrued in 2010 was paid out in 2011 before this 

case was filed and before rates from this proceeding go into effect.  The same will hold true in 

future formula rate filings.  Any expense accrued in 2011 will be paid out in 2012 before it is 

collected in rates in 2013.  Any expense accrued in 2012 will be paid out in 2013 before it is 

collected in rates in 2014.  (Id.) 

The ALJPO notes that the liability for accrued vacation is “continuing” and “constant.”  

(ALJPO 13.)  That is true.  But so is AIC’s payment of the expense.  And AIC’s payment of the 

expense will always precede AIC’s recovery of the expense in rates.  (Ameren Ex. 11.0R, pp. 14-

17.)  The lag between the time AIC pays out vacation expense and the time it collects the 

expense in rates for that particular year guarantees the accrual cannot be a free source of 

ratepayers funds to finance rate base.   

The vicious circle favored by proponents of the rate base deduction, however, guarantees 

AIC is never fully compensated for its vacation pay expense.  If a rate base deduction is adopted 
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here, the rates effective for 2013 will not fully recognize the vacation pay expense accrued in 

2011 and paid out in 2012.  As a result, AIC will never be made whole.  The rate base reduction 

will not be adjusting the revenue requirement for funds already collected.  It will be withholding 

funds from the revenue requirement already paid. 

Since the only portion of accrued expense included in the income statement is the annual 

change in the accrued amount, the cash working capital calculation should be adjusted to include 

only the annual variation.  (AIC Reply Br. 4.)  No party disputes that the income statement 

reflects only the incremental change.  (Id.)  And no party has recommended a different 

calculation of cash working capital to reflect the full accrual of vacation pay.  (Id.) 

The Commission should reject the ALJPO’s recommendation and adopt the exceptions 

language proposed by AIC in Appendix A. 

B. Exception 2: ALJPO SECTION V.C.3 “Accumulated Deferred Income Taxes 
– Projected Additions,” Subsection e, “Commission Conclusion” (ALJPO 28-
30). 

The ALJPO adopts Staff and Intervenors’ adjustment to rate base to reflect an adjustment 

for Accumulated Deferred Income Taxes (ADIT) generated by 2012 plant additions.  This 

recommendation is contrary to law and should be rejected.  AIC is cognizant of the 

Commission’s findings on this issue in Docket 12-0001, however, those findings are in error and 

cannot be seen as dispositive here, as they are the subject of appeal in the Fourth District Court 

of Appeals, Case No. 04-12-1008.   

Section 16-108.5(c)(6) of the Act is clear.  In setting initial formula rates, the statute 

specifically requires the participating utility to submit FERC Form 1 data, adjusted for “plant 

additions and correspondingly updated depreciation reserve and expense for the calendar year in 

which the tariff and data are filed . . . .” 220 ILCS 5/16-108.5(c)(6) (emphasis added).  No other 

adjustments are required—specifically, there is no mention of a derivative adjustment for ADIT.  
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The Commission may not enlarge the plain language of the EIMA in a manner that will, in its 

opinion, correct for any supposed omission by the legislature.  American Steel Foundries v. 

Gordon, 404 Ill. 174, 180-81 (1949); Beckmire v. Ristokrat Clay Prods. Co., 36 Ill. App. 3d 411, 

415 (2d Dist. 1976) (“A court . . . must give effect to the legislative intention regardless of the 

consequences.”). 

The ALJPO bases its decision in part on the belief that “Section 16-108.5(c) makes it 

clear that the Commission shall evaluate formula rate revenue requirement determinations based 

on Article IX ratemaking principles,” and that application of an ADIT adjustment is consistent 

with those principles.  (ALJPO 29.)  But in the case of ADIT, formula rates are different.  As 

AIC explained in its Initial Brief (p. 12), formula rates are to be established based on “actual 

costs” and reconciled annually with “actual costs.”  Therefore, initial rates must reflect actual 

ADIT as reported in FERC Form 1.  For example, when rates are reconciled in 2013, the 2012 

FERC Form 1 will report actual ADIT recognized in AIC’s books for calendar year 2012.  Any 

over- or under-recovery produced by rates in effect during 2012 will show up as an adjustment to 

rates established in 2013 (and effective as of January 2014).  Establishing and reconciling rates 

based on actual costs ensures that customers will pay rates based on actual costs—no more and 

no less. Because the EIMA sets forth a particular process for reconciliations, it controls.  The 

“Article IX ratemaking principles” that the ALJPO relies on have no applicability in this context.  

Rolling forward the balance of ADIT on projected plant additions violates the letter and spirit of 

the EIMA.  The Commission should adopt AIC’s exceptions language included in Appendix A. 

C. Exception 3: ALJPO SECTION VI.B.1 “Account 909 – Informational and 
Instructional Advertising Expense,” Subsection e.i, “Commission 
Conclusion—‘Focused Energy. For Life’ Cost’” (ALJPO 62-63). 

In 2011, AIC charged various advertising costs under the “Focused Energy. For Life.” 

project.  These costs were associated with a corporate communications effort that resulted in a 
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series of revamped educational messages on topics of key importance to AIC customers.  

(Ameren Exs. 17.0 (Lord Reb.); 25.0 (Lord Sur.), Tr. 185-189.)  The focus of this initiative was 

the identification, development and delivery of those messages in a clear, consistent and cost-

effective manner.  Attached to the surrebuttal testimony of Ameren witness Ms. Geralynn Lord, 

who directed the initiative, were examples of scripts and banners developed in 2011 as a direct 

result of this effort.  (Ameren Ex. 25.1.)  These messages hit on themes of importance to AIC 

customers including Smart Grid, Reliability, Safety, Storm Preparation, Energy Conservation 

and Energy Efficiency.  The talking points developed for the initiative demonstrate these themes.  

(See AG/AARP/Ameren Cross Ex. 1-C, pp. 12-15 (areas of focus included Energy Efficiency, 

Safety, Reliability, Renewables and Energy Supply).)  And the media spots designed and 

produced during 2011 demonstrate this also reflect these themes.  (See id., pp. 9, 16-21 

(scheduled media ads).)  These messages are exactly the types of messages that are expressly 

allowable advertising expenses under the Act and the Commission’s rules. 

As with the introduction of any new consumer education initiative, there are necessarily 

costs incurred by the utility for outside services.  The vouchers associated with these expenses 

were submitted to the Commission with the direct filing and described in Ameren Exhibit 24.3.  

The principal vendor that assisted with the design and rollout of the initiative was the Simantel 

Group (Simantel) in Peoria, Illinois.  The sworn testimony of Ms. Lord explained the crucial role 

Simantel played in the development of the initiative’s messages.  Vendors like Simantel have the 

expertise to develop and manage the video, audio, print and digital communications that 

accompany an advertising initiative.  (Tr. 185-186.)  The services provided by Simantel in 2011, 

for example, helped AIC develop mass media messages and strategies on communications 

concerning energy efficiency, energy conservation, safety, storm preparation, electric reliability 
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and smart grid.  (Tr. 187-188.)  Simantel provides the website professionals who develop and 

host the websites AIC uses to communicate with its customers.  (Id.)  It provides the resources to 

design booth displays and brochures for community outreach events.  (Id.)  It provides the 

resources to conduct customer research to identify the topics customers consider most important.  

(Id.)  It assists in identifying the mediums that provide a cost-effective channel for reaching 

consumers with its messaging.  It is an essential “bench” for communication services AIC has 

not internalized.   

The ALJPO, however, seeks to disallow all of the “Focused Energy. For Life.” 

advertising expenses.  The ALJPO does not even adopt the obvious compromise position offered 

by AG/AARP to disallow 50% of the initiative’s costs and split the remaining costs evenly 

between ratepayers and shareholders.  In total, the adjustment removes $582,000 from the 

revenue requirement, or close to 25% of the $2.4 million in advertising expenses charged to 

Account 909 and allocated to AIC’s electric operations in 2011.  To support this broad-based 

adjustment, the ALJPO has to conclude that every dollar spent on this corporate customer 

education initiative was spent to “improve [AIC’s] image and brand.”  (ALJPO 64.)  The record 

in this proceeding does not support this adjustment.  And the law does not support this 

adjustment. 

Staff and Intervenors managed to identify a few specific advertisements and internal 

documents they found objectionable.  A global adjustment to exclude all (or even half) of the 

costs associated with a communications initiative, however, cannot be based on a few snippets of 

information cobbled together from the record.  Yet that is precisely the result of this 

recommendation. 

The Act defines “goodwill” and “institutional” advertising by the intent of the particular 
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ad or script: to be disallowable, the advertisement must be “designed primarily to bring the 

utility’s name before the general public in such a way as to improve the image of the utility or to 

promote controversial issues for the utility or the industry.”  220 ILCS 5/9-225(1)(d).  It is not 

sufficient to simply label an initiative as “goodwill” advertising.  There must be evidence 

indicating that the scripts and ads were designed primarily to improve the utility’s image.  This 

exercise by necessity requires an ad-by-ad, script-by-script review to determine whether a 

particular ad or script was “designed primarily” to promote AIC’s image.  The ALJPO’s 

disallowance does not come close to meeting that standard.  No party proposed a disallowance 

tied to specific objectionable advertisements or invoices that were primarily designed to improve 

AIC’s image.  And the ALJPO fails in similar fashion.  In contrast to its approach to adjusting 

sponsorship costs and purchase card expenses, where the ALJPO’s adjustment is tied to 

particular objectionable items, the record does not support the ALJPO’s adjustment to remove all 

costs associated with “Focused Energy. For Life.”. 

 The ALJPO claims Staff, CUB and AG/AARP “offer many examples of advertisements 

from the FEFL campaign that by all appearances have a primary purpose of brand promotion.”  

(ALJPO 63.)  That’s simply not true.  A review of the parties’ evidence tells a different story.  

CUB witness Mr. Ralph Smith, for instance, reviewed only two publications (totaling five pages) 

AIC provided in response to Staff Data Request MHE 2.07: a one-page print public 

advertisement and a four-page insert for an internal Ameren employee newsletter.  (CUB Init. Br. 

14-15.)  The costs incurred to develop and produce these five pages are minuscule compared to 

the aggregate costs in dispute.  For example, the entire electric cost for the Ameren Journal insert 

charged to Account 909 was $12,300, or 2% of the total amount of advertising costs at issue.  

(Ameren Ex. 25.0 (Lord Sur.), p. 6.)  The internal employee newsletter isn’t even an example of 
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a message for public consumption.  That means Mr. Smith’s disallowance is based on one print 

advertisement.  

The evidence supporting Staff’s 100% disallowance is just as weak.  Staff mentions three 

pieces of “evidence” in support of its adjustment: (1) a picture of the Ameren sign at Busch 

Stadium taken from an internal PowerPoint presentation that AIC produced in response to 

AG/AARP’s discovery requests; (2) a “heading” in another internal document that concerns 

“Brand Investment”; and (3) the same two examples cited by CUB.  (Staff Init. Br. 17.)  The 

additional (incendiary) examples Staff cites are not even relevant to the costs at issue.  That an 

internal PowerPoint has a picture of the Ameren sign at Busch Stadium is meaningless.  The cost 

of that sign is not included in the amount at issue.  The internal discussion about the “benefits of 

corporate branding” is similarly pointless.  Staff has not linked the “heading” in the internal 

document to any particular advertisement produced in 2011, and AIC already removed the costs 

incurred in 2011 in researching the relationship between “brand investment” and “bottom line.” 

That AG/AARP conceded 50% of the “Focused Energy. For Life.” costs are recoverable 

from ratepayers doesn’t make their adjustment any less arbitrary.  They point to no evidence that 

a particular ad or script was “designed primarily” to improve AIC’s image.  Their adjustment 

isn’t even tied to a particular subset of invoices.  In both Docket 12-0001 and in this proceeding, 

AIC provided of voucher level detail for all of the invoiced advertising expenses allocated to 

electric operations and charged to Account 909, including all of the vouchers included under the 

“Focused Energy. For Life.” platform.  (See Ameren Exs. 14.3; 24.3.)  This detailed disclosure 

has allowed Staff to propose targeted disallowances for particular invoices (e.g., Strategic 

International Group fees).  It also has allowed AIC to weed out and self-disallow vouchers that 

were improperly charged to AIC’s electric operations.  There is no reason the same standard and 
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process should not be used for all categories of advertising expenses, in particular when the 

statute calls for a review of the design of each ad and script.  AG/AARP did not perform that 

level of review and did not tie their 50% disallowance to any particular ads, scripts or services, 

whereas AIC identified the particular objectionable “brand” costs and removed them from the 

revenue requirement.   

The dearth of evidence relied on by Staff and Intervenors stands in stark contrast to the 

breadth of documentation AIC provided the parties in support of the expenses.  In its April 2012 

filing with the Commission, AIC submitted all of the vouchers for the “Focused Energy. For 

Life.” costs.  (Ameren Ex. 25.0, pp. 4-5.)  In response to Staff Data Request MHE 2.07, AIC 

submitted journal entry detail on all of the “Focused Energy. For Life.” costs, with links to 

specific television, radio and Internet messages.  (Id.)  In rebuttal and surrebuttal testimony, AIC 

submitted additional information on the description of billed services and customer benefits for 

each voucher.  (Ameren Exs. 14.3; 24.3.)  These same schedules also identified the category of 

allowable advertising provided for under the Act.  (Id.)  Examples of scripts that resulted from 

the initiative were provided in discovery and reattached to testimony.  (Ameren Exs. 25.0, p. 5; 

25.1.)  Lastly, AIC produced hundreds of pages of internal documents (including documents 

from one of its vendors, Simantel) that both demonstrated the breadth of the initiative and further 

supported AIC’s contention that the costs at issue went toward the development of informational 

and educational messages on topics that are specifically allowable advertising under the Act.2 

                                                
2 The ALJPO also points to a motion filed by AIC, at the ALJs’ direction and after the evidentiary hearing, to 
preserve the confidential and proprietary nature of Simantel’s work product and AIC’s internal marketing materials 
produced in discovery as “further indication” the “Focused Energy. For Life.” campaign is a corporate branding one.  
(ALJPO 64.)  But that is not an appropriate basis to disallow the expense.  Notably, the motion governed just three 
memoranda authored by Simantel containing its strategic thought processes, marketing strategies and 
implementation plans and eight pages of a PowerPoint presentation containing technical and business data provided 
by Simantel to AIC as well as AIC’s potential marketing strategies and funding plans beyond 2011.  See AIC Reply 
in Support, p. 3 (filed Oct. 12, 2012).  Unlike those documents, none of the “Focused Energy. For Life.” materials at 
issue here relate to electric supply.  And the ALJPO’s statement misrepresents the purpose of the motion in any 
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It isn’t reasonable to conclude that every dollar spent on the “Focused Energy. For Life.” 

initiative was spent with the express purpose of improving AIC’s image.  And it isn’t reasonable 

to disallow every dollar (or 50 cents of every dollar) spent on the “Focused Energy. For Life.” 

initiative based on the materials produced in discovery and in AIC’s filings and the evidence in 

the record.  This evidence shows the primary design of the initiative was to educate consumers, 

not promote AIC’s image.  The costs directly incurred on “image” or “brand” research have been 

removed from the revenue requirement.  The remaining costs should be recovered in rates 

because they are educational in nature and meet the requirements of allowable advertising costs.  

At a minimum, AIC should be allowed to recover 50% of the costs based on AG/AARP’s review. 

For the reasons given above, when issuing its final order in this proceeding, the 

Commission should make the exceptions to the ALJPO that are included in Appendix A. 

D. Exception 4: ALJPO SECTION VI.B.1 “Account 909 – Informational and 
Instructional Advertising Expense,” Subsection e.ii, “Commission 
Conclusion—Strategic International Consulting Fees” (ALJPO 64-66). 

The ALJPO wrongly adopts Staff’s adjustment to disallow payments made to Strategic 

International Group (SIG).  Neither the substantial weight of evidence nor the relevant law 

supports this adjustment.  The sworn testimony AIC provided and the express language of the 

contract with SIG establish that payments to SIG were legitimate and recoverable business 

expenses.  The record shows AIC contracted with SIG to assist with AIC’s communications for 

customer programs for energy efficiency and energy assistance.  (Staff Cross Ex. 3, p. 1.)  The 

contract with SIG expressly states that and the sworn testimony of Ameren witness Ms. Kathleen 

 
(continued…) 
 
event.  The ALJPO suggests AIC’s assertion of confidential and proprietary status of these limited materials is based 
solely on AIC’s participation in the deregulated power supply market and, in so doing, simply ignores the myriad 
reasons Simanel’s work product and AIC’s marketing materials are confidential.  See generally id.  Finally, despite 
the ALJPO’s conclusion to the contrary, AIC’s motion filed at the ALJs’ direction does not address the “Focused 
Energy. For Life.” campaign or otherwise suggest the purpose of the campaign is corporate image building.  It is not. 
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Pagel confirms it.  There is no record evidence that supports a different conclusion; and there is 

no evidence that supports Staff’s disallowance. 

The ALJPO gives no weight to the description of the billed services in the purchase order.  

The ALJPO claims it can do this because the contract’s conflict clause grants “priority” to the 

contract’s Scope of Work.  It is an argument that no party to this proceeding proposed.  And it is 

an argument that struggles to find conflict where none exists.  The “Scope of Work 1” states SIG 

“will provide consulting and management services specific to issues facing the Client in the areas 

of government relations and issues management.  It is expressly understood that the Services 

under this contract shall not include any lobbying activities as defined by local, state and federal 

laws.”  (Staff Cross Ex. 3, p. 23.)  The purchase order states SIG will “[f]acilitate 

communications to diverse audiences for various customer related programs: EE and energy 

assistance in accordance with Scope of Work 1.”  (Id., p. 1.)  These are not conflicting provisions.  

They are complementary provisions.  The purchase order simply defines the type of consulting 

and management services SIG will provide.  The Scope of Work should not be read to disregard 

the purchase order’s description of the billed services.  In re Halas, 104 Ill. 2d 83, 92 (1984) (“It 

is fundamental in contract construction that, if possible, effect must be given to all of the 

language so that provisions which appear to be conflicting or inconsistent may be reconciled and 

harmonized.”); Snelten v. Schmidt Implement Co., 269 Ill. App. 3d 988, 993 (2d Dist. 1995) 

(“Contracts should be construed so their various provisions are harmonized and no provision is 

deemed conflicting with, or repugnant to, another.”).  The Commission cannot adopt a 

construction of the SIG contract that ignores the explicit language in the purchase order that 

governs the scope of SIG’s services. 

The ALJPO misconstrues not only the contract with SIG, but also the testimony of 
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Ameren witness Ms. Pagel.  The ALJPO cites Ms. Pagel’s testimony at the hearing that SIG 

provided “consulting services.”  (ALJPO 65.)  This was the same sentence cited by Staff in 

support of its adjustment.  (Staff Init. Br. 19.)  But this selective quoting of Ms. Pagel’s 

testimony ignores her other testimony that explains the type of consulting services SIG provided: 

Q. Line 156 down into that page, can you tell me -- what can 
you tell me about Strategic International Group because I 
think that was one of the other expenses that was 
specifically mentioned by I think it was Ms. Chang.  What 
can you tell me about that organization? 

A. They were a consulting firm working with public relations 
specifically in the area of services and energy assistance 
services for lower income, so when we did any kind of 
campaigns around that, we would seek their advice on what 
would be the best way to present that or their ideas on how 
to present that. 

(Tr. 146-147.)  Ms. Pagel also testified to the “customer benefits from these consulting services 

[that] resulted in improvements in [AIC’s] messaging.”  (Ameren Ex. 24.0 (Pagel Sur.), p. 14. 

(For example, SIG reviewed and commented on various energy assistance programs that were 

included in the Company's EIMA plans.).)  Indeed, there is no evidence to support the 

proposition SIG’s consulting services concerned anything other than AIC’s advertising efforts.   

For the reasons given above, when issuing its final order in this proceeding, the 

Commission should make the exceptions to the ALJPO that are included in Appendix A. 

E. Exception 5: ALJPO SECTION VI.B.1 “Account 909 – Informational and 
Instructional Advertising Expense,” Subsection e.iii, “Commission 
Conclusion—Purchase Card Expense” (ALJPO 66-69). 

The dispute between Staff and AIC regarding purchase card (P-card) expenses concerned 

whether AIC must link P-Card charges for $200 or less to a specific advertisement to recover the 

expense.  AIC considered the request burdensome and not cost beneficial, given that tracking 

charges to specific advertisements would be a laborious, manual process.  (AIC Init. Br., pp. 31-
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32; AIC Rep. Br., p. 20.)  Staff insisted AIC identify the link between charge and advertisement, 

no matter what the amount.  The costs at issue were relatively small ($27,108.91).  And the issue 

was relatively cut-and-dried.   

The ALJPO accepted neither party’s position.  It believed Staff’s generic $200 threshold 

“lacks the specificity” necessary for ratemaking and was “reluctant to disallow costs in the 

absence of specific concerns with particular expenses.”  (ALJPO 67.)  But it also believed certain 

P-Card charges were “questionable” based on the descriptions provided and “the nature of some 

of the retailers at which the P-Card was used.”  (Id.)  So it came up with an entirely different 

adjustment on its own.  It identifies 34 specific line item expenses it believes are “questionable.”  

(Id., pp. 67-68.)  26 purchases were less than $200, amounting to approximately $1500 

altogether.  The remaining 8 purchases total close to $8800.  In all, $10,300 is at risk for 

disallowance.  The ALJPO believes “the expenses [for these 34] retailers are arguably excessive 

and/or not reasonably related to the provisioning of delivery services.”  (Id., p. 67.)  

The ALJPO, however, does not just come up with a new adjustment.  It also imposes on 

AIC a new requirement that was not suggested by any party to this proceeding.  It requires AIC 

to submit for Commission approval AIC’s internal controls on P-Card usage within 45 days of 

the entry of the final order in this proceeding.  (ALJPO 69.)  It requires AIC to file a petition 

with testimony that explains AIC’s internal controls.  (Id.)  It requires AIC to provide 

information on its process for reviewing P-Card expense reports.  (Id.)  It suggests AIC impose 

limitations on meal expenses and “identify other ways in which employees will be encouraged to 

spend wisely.”  (Id.)  It also suggests AIC adopt the process followed by State employees and 

report on the particular activity engaged in, when an expense was incurred, and why the expense 

was necessary.  (Id.)  It wants to see uniform standards established for all AIC employees.  (Id.)  
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The Commission must not adopt these findings on P-Card charges.  For starters, in any 

administrative proceeding, the regulated entity is entitled to an opportunity to contest the merits 

of proposed government action.  See, e.g., Peacock v. Bd. of Trs. of the Police Pension Fund, 

395 Ill. App. 3d 644(1st Dist. 2009) (Board’s pre-hearing determination on plaintiff’s disability, 

without giving him a chance to respond, was a violation of due process).  That cannot happen 

when the government action is first concocted by the governing agency after the record is closed.  

The regulated entity must have a meaningful and fair chance to present evidence in the record as 

to why the adjustment or requirement is unwarranted.  Without that opportunity, the due process 

rights of the petitioner utility have been violated.  In this proceeding, AIC did not face the 

ALJPO’s new adjustment, and more importantly, its new requirement until now. 

The fact that AIC did not have a meaningful opportunity to present evidence against the 

ALJPO’s new adjustment and requirement, however, is not the only reason the ALJPO’s 

findings on this issue should be rejected.  It is not even the primary reason.  The principal 

problem is that these findings lack adequate support in the record.  The substantial weight of the 

evidence demonstrates that no cost adjustment or new petition requirement is necessary. 

The record shows that AIC gave legitimate business reasons, both in prefiled testimony 

and at the hearing under cross-examination, for the lion share of the purchases and costs at issue.  

Five of the line items at issue – or 80% of the disputed amount – represent ten different clothing 

purchases at Lands End, Eddie Bauer and the Cubby Hole (over $8000) made over the course of 

2011 for branded jackets and other logo and embroidered items for employees to wear during 

storm restoration and community outreach events.  (ICC Staff Ex. 8.0R-C, Attachment A, pp. 2, 

25-26; Tr. 164, 195.)  The same legitimate business need supports recovery of the other disputed 

retail clothing items of lesser amounts for purchases made at Savvi Formalwear, Lands End 
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Business Outfitters, Macy’s, and Von Mauer (8 line items for close to $500).  Examples of the 

community events where these items were used include municipal leader visits (Community 

Relations Coordinate meeting with Mayor of Galesburg), booths (Mattoon Fire Safety Program, 

Effingham Rural Health Institute, Township Officials of Illinois Annual Conference in 

Springfield, IASB in Chicago), presentations to community groups (Chillicothe Rotary Club, 

Savoy Lions Club, O’Fallon Optimist Club), and media events (Belleville Site of New Electric 

Training Center, Mount Pulaski Leading on Major Energy Efficiency Initiatives).  (ICC Staff Ex. 

8.0R-C, Attachment A, p. 2.)  Other items marked for disallowance by the ALJPO include 

charges for flowers used at booths at community events, (Tr. 164), and a subscription to the Dish 

Network used for tracking storm-related information.  (Tr. 160.)  All of these items are legitimate 

business expenses.  And all of these items are supported by AIC’s sworn testimony and exhibits.  

The ALJPO’s only support is its skepticism over the “nature” of these particular retailers. 

Furthermore, the record also does not support the ALJPO’s conclusion that there is an 

“apparent lack of controls over P-Card use” at Ameren Illinois.  (ALJPO. p. 69.)  As the 

testimony of Ameren witness Ms. Kathleen Pagel made clear, there are policies in place to 

ensure employees authorized to have a P-Card use it for valid business expenses.  (Ameren Ex. 

24.0 (Pagel Sur.), p. 10.)  Expenses reports listing P-Card purchases are electronically prepared 

and submitted to each employee’s supervisor for review and approval on a monthly basis.  (Id., p. 

11.)  There are actual “written” guidelines and rules that govern what and when costs are charged.  

(Tr. 150-151.)  There is rigorous oversight of charges by each supervisor in each department.  

(Id.)  There is a “complicated” process of accounting for P-Card purchases.  (Tr. 152.)  There is a 

requirement that each purchase be accompanied by a receipt that shows what the purchase was, 

where it was made, and why it was made.  (Tr. 153-154.)  There is a corporate-wide emphasis on 
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integrity, accountability and prudence in the use of P-Cards.  (Tr. 197.)  If an expense is not 

work-related or is improperly accounted for, that expense will be rejected by a supervisor.  (Tr. 

152.)   

The testimony of Ms. Pagel also outlined the types of work-related expenses charges to 

P-Cards.  (Ameren Ex. 24.0, p. 11.)  They include business meals including the cost of food and 

beverages.  They include travel expenses such as rental cards, airfare, parking and gasoline.  (Tr. 

148.)  They include the cost of a hotel when an overnight stay is required.  They can include 

office supplies, and items used at community events, such as materials and clothing for 

presenters.  (Tr. 163.)  A P-Card can be used to purchase items needed for storm outage and 

restoration messaging, (Tr. 162-163), or general recurring administrative expenses.  (Tr. 160.) 

The record in this proceeding fails to support the ALJPO’s contention that a petition 

filing is absolutely necessary, at this time, to review and approve AIC’s internal controls and 

policies governing the usage of P-Cards.  Simply put, any doubts expressed in the ALJPO 

concerning whether the cost of flowers and socks should be borne by ratepayers are insufficient 

to trigger the need for a docketed proceeding.  AIC, however, appreciates that those policies and 

controls were not included in the record in this proceeding.  AIC believes a less formal review by 

Commission Staff would satisfy all interested parties.  AIC suggests the Commission order AIC 

to provide Staff with copies of its internal controls and policies concerning P-Card usage and 

information on its process for reviewing and approving P-Card expense reports.  AIC further 

suggests the Commission order Staff to prepare a report on its informal investigation into AIC’s 

internal controls and policies on P-Card usage.  After submission of the Staff report, the 

Commission will be in a better position to decide whether to open a formal investigation that 

might produce changes in the terms or application of AIC’s existing controls and policies. 
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For the reasons given above, when issuing its final order in this proceeding, the 

Commission should make the exceptions to the ALJPO that are included in Appendix A. 

F. Exception 6: ALJPO SECTION VI.B.4 “Regulatory Commission Expense – 
Docket 11-0279,” Subsection c, “Commission Conclusion” (ALJPO 86-87). 

The ALJPO disallows—in its entirety—the expense incurred by AIC in litigating Docket 

11-0279 for over eleven months before the Commission dismissed the case per the EIMA’s 

mandate.  The ALJPO does not find the expense unreasonable, imprudent, or illegal.  This alone 

makes the proposed disallowance contrary to law.  

 Instead, the ALJPO disallows the expense based on the timing of the withdrawal and its 

finding “the choice was AIC’s to make” whether to fully litigate Docket 11-0279 or to 

participate in the EIMA’s legislative program to modernize the State’s electric infrastructure.  

(ALJPO 86-87.)  Respectfully, the “choice” was defined by the General Assembly, not AIC.  

That should not be ignored.  And, in making its disallowance dependent on timing, the ALJPO 

disregards that Docket 11-0279 was filed in February 2011, nearly eight months before the 

EIMA became law on October 26, 2011.  Thus, two-thirds of the case already had been properly 

litigated under Article IX at the time AIC first had the opportunity to become a participating 

utility.  But the ALJPO disallows the entire expense, without explanation as to why this is 

appropriate.   

Finally, the ALJPO’s finding ignores that ratepayers (and the State) benefit from AIC’s 

election to become a “participating utility” under the EIMA.  Indeed this Commission has 

repeatedly stated its support for AIC’s Advanced Metering Infrastructure program.  The 

ALJPO’s conclusion should be rejected and AIC’s replacement language adopted. 

1. Disallowance of the Expense Is Contrary to Law. 

If it is reasonable and prudently incurred, the expense incurred by a utility to prosecute a 
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rate proceeding is a recoverable operating expense.  Du Page Util. Co. v. Ill. Commerce Comm’n, 

47 Ill. 2d 550, 561 (1971); Consumers Ill. Water Co., Docket 03-0403, Order, p. 22 (Apr. 13, 

2004).  Cf. Citizens Util. Bd. v. Ill. Commerce Comm’n, 166 Ill. 2d 111, 122-23 (1995) 

(acknowledging expenses incurred to comply with legal mandates historically have been 

recoverable from ratepayers).  Indeed, Staff’s alternate position recommended recovery of a 

substantial portion of the expense as just and reasonable.  (ICC Staff Ex. 6.0, pp. 14-19; AIC Init. 

Br. 42.)  The ALJPO does not find the Docket 11-0279 expense unreasonable or imprudently 

incurred.  As such, it is recoverable.  

The EIMA does not change this.  It mandates “recovery of the utility’s actual costs of 

delivery services that are prudently incurred and reasonable in amount consistent with 

Commission practice and law.”  220 ILCS 5/16-108.5(c)(1) (emphasis added).  There is no 

dispute the Docket 11-0279 costs represents actual costs borne by AIC.  The ALJPO points out, 

however, that the Act also provides, “[n]othing in this Section is intended to allow costs that are 

not otherwise recoverable to be recoverable by virtue of inclusion in FERC Form 1.”  220 ILCS 

5/16-108.5(c) (emphasis added); (ALJPO 87).  The ALJPO implies AIC has ignored this 

language.  (ALJPO 87.)  Respectfully, AIC has not.  As AIC explained in its Initial Brief, the 

expense to prosecute a rate case is an “otherwise recoverable expense.”3  (AIC Init. Br. 41.)  It 

has been recognized as such for at least 40 years.  (Id. (citing Du Page Util. Co., 47 Ill. 2d at 

561).)  The ALJPO acknowledges this: “Generally, so long as they are reasonable and within the 

parameters of Section 9-229, rate case expenses are recoverable.  This is the norm.”  (ALJPO 87.)  

Simply put, as an “actual cost” which is “otherwise recoverable,” the Docket 11-0279 expense is 

                                                
3 The ALJPO’s contrary conclusion impermissibly reads those words right out of the EIMA.  See Collinsville Comm. 
Unit Sch. Dist. v. Regional Bd. of Sch. Trustees of St. Clair Cty., 218 Ill. 2d 175, 187 (2006) (“‘We must construe 
the statute so that each word, clause or sentence is given reasonable meaning and not deemed superfluous or void.’”) 
(quoting Quad Cities Open, Inc. v. City of Silvis, 208 Ill. 2d 498, 508 (2004)).   
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recoverable under the EIMA.  

Nevertheless, the ALJPO deems it appropriate to disallow the expense “[i]n light of the 

unusual nature of the conclusion of Docket No. 11-0279 . . . .”  (Id.)  That reasoning defies basic 

tenets of statutory construction.  The legislature unquestionably contemplated this “unusual” 

situation; as discussed, it mandated withdrawal of a pending rate case upon a petition for formula 

rates.  220 ILCS 5/16-108.5(c).4  And it was well aware that the expense associated with such a 

rate case is an ordinarily recoverable operating expense.  See, e.g., 220 ILCS 5-9-229; 16-

108.5(c)(4)(E); JPMorgan Chase Bank, N.A. v. Earth Foods, Inc., 238 Ill. 2d 455, 479 (2010) 

(“‘[S]tatutes are to be read in the light of attendant conditions and the state of the law existent at 

the time of their enactment.’”) (quoting People v. Boreman, 401 Ill. 566, 571-72 (1948)).  

Nevertheless, as the ALJPO aptly recognizes (ALJPO 87), the EIMA does not bar recovery of 

the expense actually incurred in connection with the withdrawn rate case.  As such, the 

Commission must presume the absence of any bar on recovery was intentional.  Ill. Bell. 

Telephone Co. v. Ill. Commerce Comm’n, 361 Ill. App. 3d 652, 660 (4th Dist. 2005) (“[W]e 

should normally assume that whenever the legislature intended a limitation, it expressed that 

limitation; conversely, if the limitation is absent from the test, the legislature presumably did not 

intend the limitation.”)  And the Commission cannot read into the EIMA this “negative 

consequence” (ALJPO 87) which the ALJPO writes into the Act.  See Shields v. Judges’ Retire. 

Sys. of Ill., 204 Ill. 2d 488, 497 (2003) (“[W]e will not impose any conditions that are not clearly 

required by the statutory language.”).5   

                                                
4 Given the February 2011 filing initiating Docket 11-0279 and the timing of the EIMA’s enactment, it can be 
presumed the legislature was specifically aware of pending Docket 11-0279 when it drafted the “withdrawal” 
provision of Section 16-108.5(c).  
5 The ALJPO also implies recoverability of the expense is contingent upon an “order balancing the interests of a 
utility and its customers to their mutual benefit.”  (ALJPO 87.)  But that is not the standard for recovery.  The 
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2. The “Choice” at Issue Was Not Unilateral.  

Because it finds AIC “freely chose” to withdraw Docket 11-0279, the ALJPO deems 

disallowance of the entire expense appropriate.  (ALJPO 87.)  But AIC’s “choice” was anything 

but “free.”  At the time AIC filed its petition in Docket 11-0279 in February 2011, an Article IX 

rate proceeding was its only legal recourse to recover sufficient revenues.  See 220 ILCS 5/9-201.  

This is not in dispute.  (Tr. 418 (Staff witness Ms. Ebrey agreeing to same).)  The Docket 11-

0279 expense was necessarily incurred by AIC to prepare and present that proceeding.  See Cent. 

Ill. Pub. Serv. Co. v. Ill. Commerce Comm’n, 243 Ill. App. 3d 421, 423 (4th Dist. 1993).  In 

other words, the expense was an appropriate cost of doing business from February – October 

2011.  This, too, is not in dispute.   

The enactment of the EIMA in October 2011 changed the legal landscape.  But the option 

to become a participating utility was not made available until eight months after AIC, in 

compliance with the law, incurred the Docket 11-0279 expense.  And, it is the General 

Assembly—and not AIC—that directed dismissal of the litigation for which the expense was 

incurred.  Despite this, the ALJPO penalizes AIC not only for that mandatory dismissal, but also 

for the expense it properly incurred before the EIMA and, consequently, the opportunity for 

dismissal, even existed.   

Here, it seems AIC can do no right.  AIC filed a motion to sever, withdraw and dismiss 

Docket 11-0279 on November 10, 2011.  See Docket 11-0279, Final Order (Jan. 5, 2012).  

Therein, AIC expressed its intent to participate in the EIMA’s regulatory scheme, explained the 

resultant futility of continuing Docket 11-0279, and requested that the Commission dismiss the 

 
(continued…) 
 
standard is whether the expense is just and reasonable.  See, e.g., Consumers Ill. Water Co., Docket 03-0403, Order, 
p. 22 (Apr. 13, 2004). 
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docket in order to avoid further waste of resources.  See Docket 11-0279, AIC Motion to 

Withdraw, ¶¶ 13, 16 (Nov. 10, 2011).  AIC also explained its motion was filed at the earliest 

possible opportunity with the intent of avoiding additional costs.  Id. ¶¶ 18, 19.  The same day 

AIC filed its motion, the ALJs ordered an expedited 11-day briefing schedule on the same.  

Docket 11-0279, Notice of ALJs’ Ruling (Nov. 10, 2011).  The parties complied and responses 

and replies were filed by November 21, 2011.  However, there was no ruling on the motion at the 

time of AIC’s January 3, 2012 notice of withdrawal.  And in the time in between, a proposed 

order was issued and substantial briefing was undertaken, resulting in additional expense.  It is 

patently unfair to now saddle AIC with an expense it diligently undertook to minimize. 

3. The ALJPO’s Determination Improperly Turns on a Question of 
Timing. 

The ALJPO disallows the Docket 11-0279 expense largely because the case was 

withdrawn before a final rate order was issued.  This elevates form over substance.  AIC filed its 

notice of withdrawal in Docket 11-0279 on January 3, 2012.  On the same day, AIC filed its 

formula rates application.  Seven days thereafter, the Commission entered its final order in 

Docket 11-0282, the gas rate proceeding with which Docket 11-0279 had been consolidated prior 

to disposition of that docket.  See Docket 11-0282, Final Order (Jan. 10, 2012).  The ALJPO’s 

finding implies, had AIC waited just seven more days—until after the Commission had issued a 

final order in the consolidated dockets—to petition the Commission for approval of formula rates, 

the cost of Docket 11-0279 suddenly would have been recoverable.   

But, if, as the ALJPO finds, the question whether the Docket 11-0279 expense is 

recoverable is one of timing (though it should not be), then the period before enactment of the 

EIMA should not be disregarded.  During that period, AIC’s only recourse to recover sufficient 

revenue was an Article IX rate case proceeding—Docket 11-0279; it could not have “chosen” to 
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participate in the State’s infrastructure modernization program.  Thus, the greatest level of 

expense that should be at issue, accepting the ALJPO’s position, is that incurred after the 

EIMA’s October 2011 enactment.  Those expenses equal approximately $94,037.70, or roughly 

3% of the total expense the ALJPO disallows.  (AIC Late-Filed Ex. 1.0, pp. 9-14 (TEE 3.02S 

Attach 1).)  The level of expense incurred after the conclusion of briefing on AIC’s motion to 

withdrawal Docket 11-0279 was even less—approximately $47,912.50, or less than 2% of the 

total expense the ALJPO disallows.  (Id.) 

4. The Benefits to Illinois Ratepayers Have Been Ignored. 

The ALJPO speaks in terms of the “negative consequence” to AIC (ALJPO 87), when it 

should focus on the benefit to ratepayers resulting from AIC’s election to become a participating 

utility under the EIMA.  (This is to say nothing of the benefit to the State at large resulting from 

AIC’s committed investment in infrastructure modernization.)  In Docket 11-0279, AIC 

petitioned the Commission for a rate increase.  AIC’s formula rate petition in Docket 12-0001, 

however, sought a rate decrease (as does the petition in this docket).  In fact, the Commission 

has ordered a rate decrease of over $48 million in AIC’s initial formula rate proceeding.  See 

Docket 12-0001, Final Order, p. 200.  (The ALJPO here recommends an additional decrease of 

over $43 million.  (ALJPO 117.))  Although the ALJPO in Docket 11-0279 likewise 

recommended a rate reduction (of approximately $40 million), that Order was not final and it 

represented a lesser rate decrease in any event.  Docket 11-0279, ALJPO, pp. 271-72 (Nov. 15, 

2011).  Staff witness Ms. Ebrey admitted the rate reduction benefits ratepayers, as do AIC’s 

investment commitments and performance measure obligations under the EIMA.  (Tr. 420-22.)  

And, it is unquestionable the $10 million expenditure to Illinois energy low-income and support 

programs, to which AIC committed when it became a participating utility under the EIMA but 

which is not recoverable under the Act, benefits ratepayers and the State at large.  See 220 ILCS 
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5/16-108.5(b-10).  But the ALJPO ignores this and the ratepayer benefit of the rate reduction, as 

well as the other benefits resulting to ratepayers from AIC’s election to be come a participating 

utility. 

For these reasons, the ALJPO’s finding should be rejected and AIC should be permitted 

to recover the Docket 11-0279 expense.  The Commission should adopt the exceptions language 

included in the Appendix.  AIC also is suggesting language to clarify its position on this issue as 

reflected in the ALJPO (ALJPO 84-86). 

G. Exception 7: ALJPO SECTION VI.B.5 “Deferred State Income Tax 
Expense,” Subsection e, “Commission Conclusion” (ALJPO 95-96). 

The ALJPO does not explain why it adopts Staff’s position on the treatment of tax 

savings resulting from the change in Illinois state income tax.  (ALJPO 95.)  Instead, the ALJPO 

says, without more, “The Commission has considered this issue and concludes that Staff, CUB, 

and AG/AARP have properly applied the law for the reasons they offer.”  (ALJPO 96.)  But 

Staff, CUB, and AG/AARP offer a variety of different reasons for their positions, not all of them 

consistent.  One argument they offer is that the deferred tax credit of $4.137 million should be 

netted against the increase in current income tax expense (of approximately $1.8 million), which 

produces an amount less than the $3.7 million statutory threshold for amortization.  (See, e.g., 

CUB Exhibit 2.0C, p. 23.)  This argument indicates a belief that the $4.137 million amount 

occurs in the applicable calendar year.  But Staff, AG/AARP and CUB also argue the $4.137 

million is “not a credit that occurs in the calendar year 2011 but is rather the impact that will be 

realized in future periods as the taxes that were deferred at the higher rate will be paid out at a 

lower rate when the state tax rate decreases.” (ICC Staff Ex. 6.0, p. 29.)  The ALJPO does not 

indicate which view it takes.   

Whatever the basis for the ALJPO’s conclusion on the deferred state income tax amount, 
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however, it must be rejected because it is contrary to the plain requirements of Section 16-

108.5(c)(4)(F) and it is inconsistent with the Commission’s decision in ComEd Docket 11-0721.  

In particular, the ALJPO ignores the language in Section 16-108.5(c)(4)(F) that requires 

“amortization over a 5-year period of the full amount of each charge or credit” that relates to a 

change in law “relating to taxes.”6  (Emphasis added.)   

With respect to the argument that state income tax rate differences will affect deferred 

state income tax expense annually, not only in 2011 but for each subsequent year, the record is 

clear that AIC's adjustment is limited to the impact on deferred income taxes in 2011.  (Ameren 

Ex. 19.0R, p. 31.)  The measured impact that is the basis for the amortization is actual 2011 

income tax expense, as shown on the 2011 FERC Form 1, not some future year amount.  (Id., pp. 

31, 33.)  Because the deferred tax amount is a credit “in the applicable calendar year” (2011), 

and exceeds $3.7 million in 2011, amortization is appropriate under the terms of the statute.  This 

treatment is consistent with the treatment of Electric Distribution Tax in ComEd Docket 11-0721, 

where the applicable year credit for which amortization was authorized was an accrual of the 

Electric Distribution Tax credits for 2008-2010.  Commonwealth Edison Co., Docket 11-0721, 

Order, pp. 106, 108 (May 29, 2012).  Section 16-108.5(c)(4)(F) makes no provision for 

accounting for charges or credits in years other than the applicable calendar year.  Charges or 

credits in those years would be measured against the $3.7 million threshold and treated 

accordingly in those years. 

The argument that the deferred tax credit should be netted against the increase in current 

income tax expense (of approximately $1.8 million), to produce an amount less than the $3.7 

million statutory threshold for amortizations, is contrary to the plain language of the statute.  
                                                
6 There does not appear to be any meaningful dispute among the parties that the tax savings amount is produced by a 
“change in law … relating to taxes” and so is one of the items that could be amortized under 220 ILCS 5/16-
108.5(c)(4)(F). 
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Section 16-108.5(c)(4)(F) requires “amortization over a 5-year period of the full amount of each 

charge or credit.” (Emphasis added.)  The current tax increase and the deferred tax reduction 

are separate “charges or credits” and must be viewed separately, not as a net amount, for 

purposes of Section 16-108.5(c)(4)(F).  As Mr. Stafford explained, there are two key components 

of the tax rate change.  The first is the change in the tax rate to 9.5%, which has an impact of less 

than $3.7 million and is not subject to amortization.  The second and distinct tax rate change is 

the tiered reduction from 9.5% to 7.3% in 2025 that impacts only deferred income tax for assets 

with amortizable lives extending beyond 2014.  This tax rate change component exceeds $3.7 

million.  (Ameren Ex. 19.0R, p. 32.)  Thus, the record makes clear the current tax increase is a 

separate “charge,” and the deferred tax reduction is a separate “credit.” (See also Tr. 230-32, 

456.) Because these two components are separate, they must be evaluated separately under the 

statute, and not “netted” as AG/AARP and CUB propose.  The fact remains that the reduction in 

deferred income tax expense is a credit in excess of $3.7 million, and so amortization is 

authorized under the EIMA.  This is consistent with the Commission’s Order in ComEd Docket 

11-0721, in which the Commission authorized, per Section 16-108.5(c)(4)(F), amortization of an 

accrued credit amount for Electric Distribution Tax over a five year period, without netting the 

credits against current Distribution Tax expense.  Commonwealth Edison Co., Docket 11-0721, 

Order, p. 108. 

Although it remains unexplained, whether the ALJPO may be giving credence to the 

CUB and AG/AARP argument that there is a “ratemaking policy” of allowing amortization only 

for “extraordinary events or costs, so as to avoid setting rates as if such unusual events occur in 

every year that new rates are in effect”  (CUB Init. Br. 23), this is also incorrect.  Because the 

deferred income tax credit is not “unusual, extraordinary or non-recurring,” Intervenors argue, 
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this “policy” supports rejection of an amortization.  (AG/AARP Init. Br. 45.)  Staff also argues 

that “this section of the Act provides for unusual significant costs (credits) that occur in a 

calendar year to be spread over a longer period for recovery, such as storm expense.”  (Staff Init. 

Br. 29.)  But these policy arguments ignore the plain language of Section 16-108.5(c)(4)(F).  

That Section defines specifically the types of events for which amortization treatment can be 

applied under the formula rate regime.  Changes in the law “relating to taxes,” is one of the 

occurrences for which a “charge or credit” above the threshold can be amortized.  Thus, 

regardless of the parties’ pronouncements on “ratemaking policy,” the plain language of Section 

16-108.5(c)(4)(F) determines which amounts can be amortized under formula.  

Therefore, the ALJPO’s conclusion should be revised as shown in Appendix A, and 

AIC’s position adopted.7 

H. Exception 8: ALJPO SECTION VI.B.6 “Section 9-277 Donations/Charitable 
Contributions,” Subsection c, “Commission Conclusion” (ALJPO 101-102). 

The ALJPO correctly finds there is no evidence in the record to support Staff’s 

disallowance of donations to economic development organizations.  (ALJPO 101.)  As AIC 

explained in its Reply Brief (pp. 32-36), Staff’s review did not identify any evidence that linked 

the specific donations at issue with any “corporate benefits” AIC supposedly received.  

The ALJPO, however, imposes a new notice requirement on AIC “to promote 

transparency to consumers.”  (ALJPO 101.)  The ALJPO provides, “To promote customer 

understanding of the ratemaking process, AIC is to include with any and all future contributions 

                                                
7 As Mr. Stafford explained, AIC's proposal is consistent with its treatment of the incremental storm event in 2011, 
which no party opposed.  (Ameren Ex. 19.0R, p. 32.)  As AIC explained in its Initial Brief (pp. 22-23), since the 
storm event occurred in the year prior to AIC's opt-in to formula rates and prior to the first calendar year true-up, 
AIC does not intend to continue the deferral and amortization of these costs in subsequent formula rate filings. 
Accordingly, if the Commission adopts AIC’s position but agrees with AG/AARP that amortization of the 
remaining 4/5 deferred tax credit be made in future formula rate filings, the Commission must find that consistency 
requires continuation of the 4/5 charge for the single storm event in future formula rate filings. 
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the following statement:  ‘Ameren’s contribution is recovered in full from ratepayers as 

permitted by 220 ILCS 5/9-227.’”  (Id.)  The ALJPO requires this statement to appear on any 

cover letter accompanying the donation, and any signage recognizing AIC’s donation.  (Id.)   

The Commission should reject the ALJPO’s new “transparency” requirement for several 

reasons.  First, no party proposed this notice requirement in prefiled testimony or even in 

briefing.  In an administrative proceeding such as this one, the regulated entity is entitled to 

notice of the proposed government action and the opportunity to contest its merits.  See, e.g., 

Peacock v. Bd. of Trs. of the Police Pension Fund, 395 Ill. App. 3d 644(1st Dist. 2009) (Board’s 

pre-hearing determination that plaintiff was no longer disabled, without giving him a chance to 

respond, was a violation of his due process rights).  Those procedural safeguards are not satisfied 

when a government action is first proposed after the record is closed.  In this instance, AIC was 

not given a meaningful opportunity to present its case why such a requirement is unwarranted.  

Absent that fair treatment, the Commission cannot impose this requirement without violating 

AIC’s due process rights.   

Second, there is no evidence in the record that supports the ALJPO’s stated concern.  

There is no “recent controversy surrounding charitable contributions” that concerns the 

awareness of the customers or recipients as to the source of the donations.  The dispute between 

the utilities and Staff in recent rate cases has been solely about whether the purpose and use of 

the donation satisfies the statutory standard set forth in Section 9-227 of the Act.  The ALJPO’s 

assertion – “Whether customers or the recipients of such donations are aware of their source, 

however, is not clear.” – is speculation, and does it even matter?  There is no evidence in this 

docket that customers or recipients are not aware of the source of AIC’s contributions, or that 

they care.  If anything, the examination of the issue in several successive Commission rate cases 
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has highlighted the issue for interested parties.  Indeed, the public commentary before the 

Commission has been largely supportive of utilities making charitable contributions.  This last 

minute effort to add another requirement is completely unexplained.   

Third, there is no evidence in the record to support the ALJPO’s suggestion that this 

proposed notice will “promote transparency.”  In traditional ratemaking, whether the utility relies 

on a historical or future test year, not every contribution will be “recovered in full from 

ratepayers” – only the contributions for that particular test year.  In formula ratemaking, AIC 

determines, after the contributions have been made, which contributions it will seek to recover in 

rates.  Contributions may be self-disallowed by AIC or disallowed by the Commission.  The 

notice contemplated by the ALJPO will not make the ratemaking process more transparent.  

Fourth, the Commission cannot know the extent to which this new “transparency” 

requirement will impact charitable contributions.  Will this create a chilling effect?  Given that 

there was no advance notice of this proposal, charities who might have an opinion have been 

denied an opportunity to express their views.  Surely the Commission wants to hear their 

opinions about such matters.   

Fifth, the Commission has commenced a pending rulemaking (Docket 12-0457) 

concerning Section 9-227 of the Act where the merits of the ALJPO’s proposed notice can be 

debated for and by all utilities, not just AIC.  That rulemaking is the appropriate forum to litigate 

whether a notice is needed for consumers and recipients and what form it should take. 

For the reasons given above, when issuing its final order in this proceeding, the 

Commission should make the exceptions to the ALJPO that are included in Appendix A. 

I. Exception 9: ALJPO SECTION VIII.B.1 “Year-End Versus Average Capital 
Structure” (ALJPO 104). 

The ALJPO adopts Staff's use of average capital structure.  The ALJPO’s conclusion is 
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based on only two arguments, each of which relies exclusively on the Commission’s decision in 

Docket 12-0001.  First, the ALJPO finds that it may not modify the performance-based formula 

rate set in Docket 12-0001, but can only update inputs to the formula.  (ALJPO 104.)  However, 

the Order issued in Docket 12-0001 cannot be considered determinative on this issue at this time, 

since AIC has appealed this result in Docket 12-0001.  

As AIC explained in its Initial Brief (pp. 57-58) the plain language of Section 16-

108.5(c)(2) requires formula rates to “[r]eflect the utility’s actual capital structure for the 

applicable calendar year, excluding goodwill, subject to a determination of prudence and 

reasonableness consistent with Commission practice and law.”  (Emphasis added.)  Data 

concerning the “actual capital structure” must be derived from the same place as most other 

formula rate inputs: “final data based on [the] most recently filed FERC Form 1.”  In its most 

recently filed FERC Form 1/ ILCC Form 21, AIC’s capital structure is shown in historical end-

of-year amounts.  (Ameren Ex. 18.0R (Nelson Sur.), pp. 10-11.)  

Second, the ALJPO states (p. 104) that AIC has failed to identify any change in facts that 

would justify departure from the conclusion in Docket 12-0001.  However, the record in this case 

differs from Docket 12-0001, because the evidence of record in this docket demonstrates the 

legislature’s express disagreement with the Commission’s insistence upon use of an average 

capital structure.  House Resolution 1157 provides, in pertinent part: 

WHEREAS, No statutory authority was given to the Illinois Commerce 
Commission to set rate base and capital structure using average numbers that do 
not represent final year-end values reflected in the FERC Form 1, and the Illinois 
Commerce Commission's use of such average is contrary to the statute; 

* * * 

Resolved, by the House Of Representatives of the Ninety-Seventh General 
Assembly of the State of Illinois, that we express serious concerns that the Illinois 
Commerce Commission Order, entered on May 29, 2012 in Commission Docket 
No. 11-0721, fails to reflect the statutory directives and the intent of the Illinois 
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General Assembly by: ... (3) determining rate base and capital structure using an 
average, rather than the year-end amounts as reflected in FERC Form 1. 

(Ameren Ex. 18.1.) 

For these reasons, when issuing its final order, the Commission should adopt the 

substitute language is contained in Appendix A. 

J. Exception 10: ALJPO SECTION VIII.B.2 “Common Equity Ratio” (ALJPO 
105-107). 

Section 16-108.5 provides clear direction regarding the calculation of capital structure 

used in setting formula rates.  The law requires that rates reflect the “utility's actual capital 

structure for the applicable calendar year, excluding goodwill, subject to a determination of 

prudence and reasonableness consistent with Commission practice and law.” 220 ILCS 5/16-

108.5  The law is clear: the actual capital structure, less goodwill, for the applicable year must be 

used to set rates, barring a finding of imprudence, unreasonableness or unlawfulness.     

Notwithstanding the EIMA’s clear directive, Staff offered various arguments in support 

of its request that the Commission use an imputed capital structure, using Ameren Corporation’s 

common equity ratio as a hypothetical proxy in the place of AIC’s actual 2011 year-end common 

equity ratio.  AIC believes that it successfully refuted each of these arguments, and the ALJPO 

apparently agrees, although it accepts the Staff’s adjustment anyway. 

The ALJPO states (pp. 106-107) that, “individually, the concerns raised by Staff are 

insufficient to win the day.  But cumulatively, the Commission is persuaded that Staff's imputed 

capital structure is appropriate.”  In other words, the ALJPO appears to say that Staff has not 

made a single convincing argument why its adjustment to the capital structure should be 

accepted, but Staff has apparently made enough unconvincing arguments to “win the day.”  This 

is like saying that a football team that never got the ball across the goal line will be given a 

touchdown because they ran so many unsuccessful plays that the referees feel they should get 
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some points. 

Ultimately, the ALJPO also falls back on the fact that the Commission adopted a similar 

adjustment in Docket 12-0001, which is now on appeal.  The Commission is not bound to a prior 

decision, and should not honor one that is so plainly wrong.  The Commission should revise the 

ALJPO to reject Staff’s adjustment to the common equity ratio for all the reasons stated in AIC’s 

Initial and Reply Briefs. 

AIC offered substantial testimonial evidence that its actual capital structure was 

reasonable and prudent, explaining why AIC targeted a capital structure between 51-55 percent 

and why AIC believes it should be at the high end of that range for the time being. (Ameren Ex. 

12.0 (Martin Reb.), p. 5-7; Ameren Ex. 21.0 (Martin Sur.), p. 6.)  Mr. Martin noted that the 

current debt rating of Ameren Illinois, while recently upgraded by Moody’s, remains relatively 

weak with Standard and Poor’s rating AIC one notch above junk bond status, and Moody’s only 

two.  (Ameren Ex. 21.0, p. 5.)  He further explained that credit ratings agencies realize that the 

EIMA is relatively new, noting the “jury is still out” as to whether the new law will be credit 

supportive.  (Id.)  It is noteworthy that AIC is also a gas utility without the benefit of formula 

rates.  (Id., p. 7).  Mr. Martin concludes that the risk landscape of AIC dictates an equity ratio at 

the high end of the targeted range.  (Ameren Ex. 21.0, p. 6-7.)  Mr. Martin’s testimony as 

summarized above was completely unrebutted.  

As Mr. Martin cautiously advises, “now is not the time to make significant changes to 

[AIC’s] capital structure.”  (Ameren Ex. 21.0, p. 6.)  He further warns that doing so could put 

AIC in jeopardy of a downgrade and potentially increase the cost to ratepayers associated with 

EIMA improvements.  (Id.)   

Section 16-108.5 is clear with regard to use of actual capital structure for the applicable 



 

 34 

calendar year.  The law and the policy it embodies, as well as the weight of the evidence in this 

docket point to only one sustainable conclusion: for the applicable calendar year of 2011, the 

Commission should approve AIC’s capital structure as established in Mr. Martin’s direct 

testimony, inclusive of a 54.85% equity ratio.  

As a final note, AIC continues to advocate the use of year-end capital structure.  Doing so 

honors the clearly stated intent of the law to use the actual capital structure for the applicable 

year.  We fully recognize that the Commission decided against AIC in Docket 12-0001 with 

regard to this issue.  Nonetheless, AIC does not depart from its conviction that the clear intent of 

16-108.5 was to use FERC Form 1 totals as the formulaic inputs, which such inputs being the 

year-end totals.  The actual capital structure is thus determined by recourse to the totals 

contained in FERC Form 18, not averages derived elsewhere.  To the extent the Commission 

grants AIC’s position and approves the actual 2011 capital structure but does so based upon 

average capital structure methodology, the Company is prepared to cooperate with Staff to 

submit a compliance calculation in support thereof. 

For these reasons, when issuing its final order, the Commission should adopt the 

substitute language contained in Appendix A. 

K. Exception 11: ALJPO SECTION VIII.B.3 “Common Equity Balance – 
Purchase Accounting” (ALJPO 107). 

The ALJPO fails to address AIC's purchase accounting arguments against Staff's 

adjustment.  Instead, the ALJPO accepts Staff's arguments with regard to the Common Equity 

balance without explanation.  Because it fails to address AIC’s position, and for the reasons 

stated in AIC's Initial and Reply Briefs, AIC believes the Commission should vacate this portion 

                                                
8 With recourse to Form ILCC 21 as that document contains the purchase accounting adjustments including the 
goodwill reduction.   
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of the ALJPO and reject both the substance and effect of Staff's purchase accounting adjustment 

in a manner consistent with Docket 11-0282 and 12-0001.  (AIC Init. Br. 66-68; AIC Reply Br. 

42-44.)  Proposed exceptions language is included in Appendix A. 

L. Exception 12: ALJPO SECTION X.A “Year-End Versus Average Rate 
Base,” Subsection 5, “Commission Conclusion” (ALJPO 110). 

The ALJPO adopts an average rate base, instead of a year end rate base, for reconciliation.  

The ALJPO’s conclusion is based on only two arguments, each of which relies exclusively on 

the Commission’s decision in Docket 12-0001.  First, the ALJPO asserts that the Commission’s 

hands are tied – that it may not modify the performance-based formula rate set in Docket 12-

0001, but can only update inputs to the formula.  (ALJPO 110.)  However, the Order issued in 

Docket 12-0001 cannot be considered determinative on this issue at this time, since AIC has 

appealed this result in Docket 12-0001, and since the issue of reconciliation rate base remains 

pending on appeal in ComEd Docket 11-0721.  

As AIC explained in its Initial Brief (pp. 69-72) and Reply Brief (p. 44), the plain 

language of the EIMA requires the use of a year-end rate base for reconciliation purposes.  The 

reconciliation process is described in two sections of the EIMA. Section 16-108.5(c)(6) requires 

the formula rate tariff to “provide for an annual reconciliation, with interest as described in 

subsection (d) of this Section, of the revenue requirement reflected in rates for each calendar 

year . . . with what the revenue requirement would have been had the actual cost information for 

the applicable calendar year been available at the filing date.”  220 ILCS 5/16-108.5(c)(6).  

Section (d)(1) then provides that “[t]he inputs to the performance-based formula rate for the 

applicable year shall be based on final historical data reflected in the utility’s most recently filed 

annual FERC Form 1 . . . .” 220 ILCS 5/16-108(d)(1) (emphasis added).  The statute leaves 

nothing to interpretation.  An average rate base is not “final” data.  The actual costs for the prior 
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rate year, as shown on FERC Form 1, are the final costs.  The absence of language specifying 

use of an average from the EIMA reconciliation provisions confirms that year-end rate base, not 

average rate base, must be used for reconciliations.  

Second, the ALJPO states (p. 110) that AIC has failed to identify any change in facts that 

justify departure from the conclusion Docket 12-0001.  However, the record in this case differs 

from Docket 12-0001, because the evidence of record in this docket demonstrates the 

legislature’s express disagreement with the Commission’s insistence upon use of average rate 

base for reconciliation.  House Resolution 1157 provides, in pertinent part: 

WHEREAS, The Energy Infrastructure Modernization Act also provides that the 
final year-end cost data filed in FERC Form 1 should generally be used to 
determine rates; and 

WHEREAS, No statutory authority was given to the Illinois Commerce 
Commission to set rate base and capital structure using average numbers that do 
not represent final year-end values reflected in the FERC Form 1, and the Illinois 
Commerce Commission's use of such average is contrary to the statute; 

* * * 

Resolved, by the House Of Representatives of the Ninety-Seventh General 
Assembly of the State of Illinois, that we express serious concerns that the Illinois 
Commerce Commission Order, entered on May 29, 2012 in Commission Docket 
No. 11-0721, fails to reflect the statutory directives and the intent of the Illinois 
General Assembly by: ... (3) determining rate base and capital structure using an 
average, rather than the year-end amounts as reflected in FERC Form 1. 

(Ameren Ex. 18.1.) 

For these reasons, when issuing its final order, the Commission should adopt the 

substitute language contained in Appendix A. 

M. Exception 13: ALJPO SECTION X.B “Interest Rate on Under/Over 
Reconciliation Balances,” Subsection 4, “Commission Conclusion” (ALJPO, 
p. 113). 

The ALJPO recommends using a short-term debt cost rate as the interest rate for 

reconciliation balances, again relying exclusively on the Commission’s Order in Docket 12-0001.  
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(ALJPO 113.)  The ALJPO again asserts that the Commission’s hands are tied – that it may not 

modify the performance-based formula set in Docket 12-0001, but can only update inputs to the 

formula.  (Id.)  However, the Order issued in Docket 12-0001 cannot be considered 

determinative at this time, since AIC has sought appeal in Docket 12-0001 on this issue.  The 

Commission should reject the ALJPO’s recommendation and instead set the reconciliation 

interest rate at AIC’s weighted average cost of capital (WACC) because, as AIC explained in its 

Initial (pp. 74-77), and Reply Briefs (pp. 46-48), the WACC is the only interest rate that will 

compensate AIC for the capital that was employed in the event of under-collection.  

Furthermore, the record in this case supports a different outcome than in Docket 12-0001.  

The evidence in this case demonstrates that the legislature has provided an unambiguous 

explanation of what is meant when it used the term “interest” in Section 16-108.5(d).  Expressing 

“serious concerns” with the Commission’s Final Order in Docket 11-0721, House Resolution 

1157 states: 

WHEREAS, The Energy Infrastructure Modernization Act further provides in 
subsections (c) and (d) of Section 16-108.5 that those amounts to be credited or 
charged to customers following the annual reconciliation process under the 
performance-based formula rate shall be "with interest" so the utility will be made 
whole for unrecovered amounts that were prudently and reasonably incurred and 
customers will be made whole for amounts they overpaid, if any; and 

WHEREAS, Such interest is intended to be set at the utility's weighted average 
cost of capital, determined in accordance with the statute, which represents the 
reasonable cost and means of financing a utility's investments and operating costs, 
so that the utility and customers are made whole when charges or credits are 
necessary to reconcile to actual prudent and reasonable investments and costs . . .  

(emphasis added).  (Ameren Ex. 18.1.) 

Thus, the record in this case makes clear that the legislature intended reconciliation 

interest to be set at the weighted average cost of capital, since that represents the utility’s cost of 

money.   
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For these reasons, when issuing its final order, the Commission should adopt the 

substitute language contained in Appendix A. 

N. Exception 14: ALJPO SECTION XII “Findings and Orderings Paragraphs,”  
“Paragraph 14” (ALJPO, p. 117). 

Paragraph 14 of the Commission’s “Findings and Ordering Paragraphs” provides “the 

new tariff sheets authorized to be filed by this Order shall reflect an effective date of January 1, 

2013; the new tariffs, however, shall be filed no later than December 18, 2012, with the tariff 

sheets to be collected thereafter if necessary.”  (ALJPO 117.)  Section 16-108.5(d) of the Act, 

however, provides, “The new charges shall take effect beginning on the first billing day of the 

following January billing period and remain in effect through the last billing day of the next 

December billing period regardless of whether the Commission enters upon a hearing pursuant to 

this subsection (d).”  (emphasis added).  This statutory language is also reflected in Rate MAP-P.  

Under the terms of EIMA and AIC’s formula rate tariff, the Informational Sheets containing 

pricing “shall take effect beginning on the first billing day of the following January billing 

period.”  Id.  AIC’s “first billing day of the following January billing period” is a day different 

from January 1, 2013.   

For the reasons given above, when issuing its final order in this proceeding, the 

Commission should make the exceptions to the ALJPO that are included in Appendix A. 

O. Exception 15: ALJPO APPENDIX—TECHNICAL CORRECTIONS  

Technical Correction No. 1: On Appendix Page 2, column (d), the adjustment of 827 

shown on line 5 should instead be placed line 10 because the Company Rebuttal schedules 

placed the credit amount of 827 on line 10 rather than line 5, and this adjustment is intended to 

reverse that adjustment. This results in a presentation change only with no change to revenue 

requirement. 
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Technical Correction No. 2:  On Appendix Page 2, column (g), the adjustment to Federal 

Income Tax on line 18, in the amount of 23, is incorrect.  The correct calculation is 222 resulting 

in an increase to Federal Income Tax expense of 199 in col. (g).  After adjustment for the Gross 

Revenue Conversion Factor, the increase in total Federal Income Tax expense is 340.  Since 

these amounts are presented in Thousands, the increase in Revenue Requirement with this 

correction to the ALJPO is $340,000. 

Technical Correction No. 3:  The total adjustment on Appendix Page 2, column (g), line 7, 

should be $682,786 (using the rounded amounts indicated also rounds to $683,000) not $700,000.  

It appears Staff’s proposed total adjustment of $700,000 for Account 909 was used in the 

Appendix.  If the P-Card adjustment of $10,266 on page 68 of the ALJPO is used, instead of the 

Staff proposed adjustment of $27,000 for this issue, the total adjustment for Account 909 would 

be $682,786. 

III. REQUEST FOR ORAL ARGUMENT 

AIC requests oral argument as allowed under 220 ILCS 5/9-201(c) and 83 Ill. Adm. Code 

§ 200.850.  Without purporting to limit the Commission’s discretion on the scope of issues to be 

argued, the Company believes the record would benefit from argument of the following issues: 

a. Rate recovery of the regulatory commission expense incurred by AIC to 
prosecute a general rate case filed under Section 9-201 of the Act, prior to 
the enactment of the Energy Infrastructure Modernization Act (EIMA).   
  

b. Whether the EIMA’s mandate that “[t]he performance-based formula rate 
approved by the Commission shall . . . [r]eflect the utility’s actual capital 
structure for the applicable calendar year, excluding goodwill . . .,” 220 
ILCS 5/16-108.5(c)(2), permits use of a hypothetical, imputed capital 
structure.  The ALJPO departs from the actual capital structure for the 
period under review and adopts a proxy or imputed capital structure based 
in part upon the Company's parent capital structure.   

 
c. The appropriate ratemaking treatment of the reduction in deferred state 

income tax resulting from the 2011 Illinois state corporate income tax rate 
increase.   
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The Commission routinely grants oral argument in proceedings of the magnitude of this 

one.  The Commission would benefit from oral argument on these matters, and it would provide 

the Commission with an additional opportunity to seek input from the parties. 

IV. CONCLUSION  

For the reasons set forth above, AIC requests that the Commission adopt the Exceptions 

discussed above and set forth in the respective sections of Appendix A.
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