
STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

AMCOR FLEXIBLES, INC,    : 

       : 

  Complainant,   : 

       : 

V.       : Docket No. 11-0033 

       : 

COMMONWEALTH EDISON COMPANY, : 

       : 

  Respondent.    : 

       : 
Complaint pursuant to Sections 9-250 and   : 
10-108 of the Illinois Public Utilities Act   : 
(220 ILCS 5/9-250 and 220 ILCS 5/10-108)  : 
and Section 200.170 of the Rules of Practice  : 
(83 Ill. Adm. Code 200.170).    : 
 

AMCOR’S MOTION TO STRIKE 

AND FOR SANCTIONS 

 

 On December 22, 2011, Commonwealth Edison Company (“ComEd”) and Amcor 

Flexibles, Inc. (“Amcor”) filed a Stipulation of Facts and Undisputed Testimony (the 

“Stipulation”) that, according to its express terms, was to be the “entire evidentiary record for 

this proceeding.”  In these proceedings, ComEd has repeatedly ignored the Stipulation and 

attempted to make factual allegations that are not part of the record.  First, ComEd went outside 

the Stipulation in connection with Amcor’s Motion in Limine.  Then, ComEd made numerous 

allegations in its Response to Amcor’s Motion for Judgment (the “Response”) that were not 

supported in the record in any way.  When Amcor identified these infractions in its Reply, 

ComEd responded by simply repeating them in its Reply in Support of its own Motion for 

Judgment.  This has to stop.  These assertions are not part of the evidentiary record—they are 

simply unsworn allegations by the lawyers in a brief.
1
  Further, they violate the Commission’s 

                                                           
1
 Indeed, ComEd repeatedly fails to provide citations to the record (i.e., the Stipulation) when it purports to discuss 

facts either in sections expressly devoted to facts or in arguments that reference facts.  The Commission’s rules 

require parties to cite to the record when making factual statements in their briefs.  83 Ill. Adm. Code Section 
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rules requiring that decisions be based on the record, as well as the express agreement contained 

in the Stipulation of Facts and Undisputed Testimony (the “Stipulation”).  Although none of 

these alleged “facts” should impact the ultimate decision of the Commission on the merits, there 

is no excuse for ComEd to blithely ignore the Commission’s rules and the Stipulation. 

 Given that ComEd has repeatedly attempted to assert facts that are not part of the record, 

and that Amcor has repeatedly pointed out the impropriety of these attempts in motions and 

pleadings, ComEd’s conduct is clearly willful and contumacious.  Amcor therefore moves not 

only to strike the improper portions of ComEd’s Response and Reply, but also seeks sanctions 

against ComEd for forcing Amcor to file this Motion to Strike and for Sanctions (the “Motion”). 

BACKGROUND 

The Dispute 

 Commonwealth Edison Company (“ComEd”) claims that Meter No. 140384879 (the 

“Replaced Meter”), installed at Amcor’s premises, was mis-programmed and under-recorded the 

amount of electricity that Amcor used, and ComEd therefore back-billed Amcor for alleged 

unmetered electricity.  Amcor has vigorously disputed these claims from the day ComEd first 

made them. 

The Stipulation 

 Amcor served ComEd with data requests and interrogatories on June 8, 2011.  On June 

21, 2011, the parties began discussions about a stipulation of facts.  The premise behind these 

discussions was that, if the parties agreed on a stipulation, then ComEd would not have to 

respond to Amcor’s discovery requests, there would be no need for a trial with live testimony, 

                                                                                                                                                                                           

200.800.  This tribunal should not be required to parse through ComEd’s Response to determine which factual 

allegations are in the record and which are simply unsupported assertions.  As additional relief, this tribunal could 

order ComEd to provide appropriate citations to the record for the factual allegations made in its Response and 

Reply. 
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and the parties would proceed with a written record.  The parties negotiated the stipulation 

extensively during the summer and fall of 2011. The parties filed the Stipulation on December 

22, 2011.  Finally, ComEd and Amcor both agreed that the Stipulation was to constitute “the 

entire evidentiary record for this proceeding.” Stipulation, pg. 1.  The Stipulation expressly 

contemplated that Amcor would file a motion in limine regarding certain portions of the 

Stipulation.  

The Motion in Limine 

 Amcor duly filed its Motion in Limine to Prohibit ComEd from Supporting Certain 

Claims (the “Motion in Limine”) on January 26, 2012.  The Motion in Limine sought to bar 

Paragraph 36 and Exhibit I of the Stipulation from being presented into evidence. 

 The Motion in Limine spawned a plethora of ComEd pleadings, as well as three 

affidavits from Thomas Rumsey of ComEd that sought to raise alleged facts that were outside 

the scope of the Stipulation.
2
  Indeed, Mr. Rumsey’s affidavits grew heavier and heavier with 

each retelling, until the last iteration, including exhibits, tipped the scales at more than 150 

pages.  

 Ultimately, Amcor was forced to file a Motion to Strike on June 8, 2012.  Amcor did not 

seek sanctions in its first Motion to Strike.  The Commission granted Amcor’s Motion to Strike 

on July 31, 2012  

PORTIONS OF COMED’S RESPONSE SHOULD BE STRICKEN 

 Section 10-103 of the Illinois Public Utilities Act (the “Act”), 220 ILCS 5/10-103 

provides, in part, that “[i]n all proceedings, investigations or hearings conducted by the 

                                                           
2
 For example, ComEd filed its Response to the Motion in Limine on February 24, 2012. ComEd filed a Motion to 

Set an Evidentiary Hearing on April 13, 2012.  After oral argument on May 2, 2012, ComEd filed both a Motion to 

Reconsider the denial of its Motion to Set Evidentiary Hearing and a Motion to Strike Portions of Amcor’s 

Pleadings on May 9, 2012.  On May 31, 2012, ComEd filed its Replies in Support of its Motion to Reconsider and 

Motion to Strike.    
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Commission… any finding, decision or order made by the Commission shall be based 

exclusively on the record for decision in the case….” In addition, the Commission’s Rules of 

Procedure provide that statements of fact in briefs and reply briefs should be supported by 

citation to the record. 83 Ill. Adm. Code Section 200.800.  As stated above, the parties agreed 

that the Stipulation is “the entire evidentiary record for this proceeding.” (Stipulation, pg. 1).  

 ComEd’s Response and Reply contain numerous factual assertions that have no support 

in the record and therefore constitute arguments by the lawyers rather than sworn or agreed-upon 

evidence.  Exhibits A and B attached hereto are copies of ComEd’s Response and ComEd’s 

Reply with these improper portions lined out.  All of the marked portions of ComEd’s briefs 

should be stricken.  Addressing every improper statement would require a voluminous pleading, 

but several of ComEd’s statements are repeated many times, as described below. 

1. ComEd’s Alleged Excuse For Not Adequately Testing The Meters Pre-Installation.  

ComEd admits that, pre-installation, it never bothered to test whether the information 

that the Replaced Meter would provide to meter readers would be accurate.  

Stipulation, Paragraph 35.  In its briefs, ComEd asserts that it programs meters after 

testing them.  See Response Brief, at pp. 5, 6, 9, 12, 13 and 15; Reply Brief at p. 5.  

ComEd also purports to provide reasons why it programs meters after it tests them.  

See, for example, Response Brief, at p. 12.   For obvious reasons, ComEd does not 

back up any of these claims with citations to the record. 

 To begin with, ComEd’s supposed excuse for not properly testing the Replaced 

Meter before installation is not legally relevant—its alleged standard practice does 

not excuse noncompliance with the Commission’s Regulations.  Further, the excuse is 

weak, since there does not appear to be any significant reason why ComEd could not 
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program the meters prior to testing.  More significantly for this Motion, there is 

nothing in the record to support the claim in ComEd’s briefs that it programs the 

meters after testing, or why, and the terms of the Stipulation bar ComEd from making 

these assertions.   

2. ComEd’s Assertion That Only Diagnostic Tests Can Determine If The Meter Is 

Providing Accurate Information To The Meter Reader.  ComEd repeatedly asserts 

that only a “diagnostic” test, and not an “accuracy” test, could determine whether the 

Replaced Meter was providing accurate information to meter readers; ComEd also 

tries to provide alleged background information on the testing it did perform.  See 

Response Brief, at pp. 3, 4, 5, 9, 13, 14, 15 and 16; Reply Brief, at pp. 4, 5 and 8.  

Again, it is not clear why this assertion is legally relevant; ComEd’s labeling 

something as a “diagnostic” test does not mean that it falls outside the scope of the 

testing required by ICC Regulations 410.155 and 410.160.  Indeed, the Commission’s 

Rules expressly contemplate that ComEd will develop and use portable standards that 

satisfy the Commission’s requirements for meter testing.
3
 (“Each entity shall provide 

working standards and portable standards necessary to make the tests required of the 

entity by this Part.” 83 Ill. Adm. Code Section 410.140(a)).  ComEd’s assertion is 

also counterintuitive; if ComEd can run a set amount of power through the meter and 

measure if the meter produces an accurate test pulse, it would not seem to be so 

difficult to run a set amount of power through the meter and then read it to determine 

if the meter produces the correct number of billing pulses.  Nevertheless, for purposes 

of this Motion, the most significant issue is that nothing in the record (i.e., the 

                                                           
3
 "Portable standards" means instruments (e.g., watt-hour meters, voltmeters, and ammeters) that are used outside 

the meter shop to test customer meters. 83 Ill. Adm. Code Section 410.10.  
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Stipulation) states that only “diagnostic” tests can determine whether the meter is 

providing adequate information to a meter reader.
4
   

3. ComEd’s Purported Explanation Of How The Dispute Arose.  ComEd repeatedly 

states that this dispute arose when Amcor complained about its meters.  See Response 

at pp. 2, 3 and 5 (footnote 2); Reply at p. 3.  These allegations are not legally relevant 

to ComEd’s failure to comply with its obligations to test the Replaced Meter pre- and 

post-installation.  Further, they are not supported by the record.  ComEd attempts to 

cite its own correspondence attached to the Stipulation to support its position, but the 

Stipulation expressly provides that “The parties stipulate that these communications 

occurred, not that the statements made in the communications are accurate.”  

Stipulation at paragraph 19.  ComEd expressly recognized in its Response that these 

“facts” are not part of the Stipulation.  See, for example, Response at p. 5, footnote 2 

(“The circumstances surrounding these events are not set out in the Stipulation per 

se”), and Response at p. 8, footnote 3 (“Amcor stipulates that the December 8, 2009 

was sent, but not that the statements in the letter were accurate.”). ComEd cannot use 

statements it made in correspondence because they constitute inadmissible hearsay.  

See Illinois Rule of Evidence 801(c).
5
 

4. ComEd’s Explanation Of The Purpose Of Scaling Factors.  ComEd repeatedly asserts 

that “transformer-rated meters” have different scaling factors than “self-contained 

meters,” purportedly because of differences in the amount of meter memory 

available.  See Response at pp. 5, 5-6, 6, 7 and 12.  These allegations have no legal 

                                                           
4
 The Stipulation does state that Thomas Rumsey discovered the meter error when he performed a “long diagnostic 

test” (Stipulation at Paragraph 36), but this obviously does not mean that the only way to determine if the meter was 

providing accurate information was through a long diagnostic test.   
5
 In contrast, Amcor can use such statements against ComEd because they constitute party admissions.  See Illinois 

Rule of Evidence 801(d)(2). 
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relevance; ComEd is presumably just trying to show that its error here was easy to 

make.  However, nothing in the record supports these statements and, of course, 

ComEd does not cite to any part of the record to support them.  

ComEd cannot create “facts” by having its lawyers make new allegations in their briefs.  Amcor 

(relying on the Stipulation) also had no notice that ComEd would make these claims.  ComEd’s 

assertions violate the Commission’s rules regarding citations to the record and the proper basis 

for the Commission’s decisions; the Stipulation, by its very terms, is the entire record for this 

proceeding. 

COMED’S CONDUCT IS WILLFUL AND CONTUMACEOUS 

 ComEd has a long history in these proceedings of attempting to circumvent the record.  

These latest attempts are not accidental.  Indications that ComEd consciously and deliberately 

violated the Commission’s rules and the terms of the Stipulation include: 

A. ComEd had notice that this was an important issue.  In connection with Amcor’s 

Motion in Limine, ComEd repeatedly attached affidavits to its pleadings to try to 

bring in evidence that was not included in the Stipulation.  As a result, Amcor was 

forced to file a Motion to Strike, which was granted.   

B. ComEd’s failure to cite to the record.  ComEd fails to cite to anything for the vast 

majority of its assertions that are outside the record, in violation of ICC Regulation 

200.800.  The purpose of Rule 200.800 is presumably to stop exactly the type of 

conduct that ComEd engaged in here.  ComEd’s counsel is experienced and 

undoubtedly familiar with the Commission rules, including this one.  ComEd’s failure 

to cite the record for its allegations is an indication that it knew the record did not 

support them. 
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C. ComEd admitted that statements made in the exhibits to the Stipulation are not part of 

the Stipulation, but cited them anyway.  In its Response, ComEd explicitly 

acknowledged its understanding that statements made in the exhibits to the 

Stipulation were not agreed, but then cited them anyway as facts.  See above.  ComEd 

provides no explanation for this conduct. 

D. In its Reply, Amcor repeatedly noted ComEd’s propensity to allege facts not in the 

record.  Amcor explicitly noted, in its Reply, that ComEd’s Response asserted facts 

not in the record.  See ComEd Reply, at pp. 6 and 7 (footnote 6).  In its Reply ComEd 

simply doubled down, repeating and expanding upon its unsupported allegations.  

CONCLUSION 

 ComEd cannot flout the Public Utilities Act, the Commission’s rules, or its agreement in 

the Stipulation, to try to manipulate the Commission into relying on “facts” not in the record.  At 

a minimum, ComEd’s unsupported allegations in its briefs (and indicated in Exhibits A and B 

attached hereto) should be stricken and/or this tribunal should expressly order that they not be 

considered part of the factual record in this proceeding.  In addition, the Commission should 

impose sanctions on ComEd because its conduct here was willful and contumacious. 

 WHEREFORE, Amcor respectfully requests an Order that: 

1. Strikes the portions of ComEd’s Response identified in Exhibits A and B from the 

record in this case; 

2. Awards Amcor the attorneys’ fees it has incurred and will incur in connection with 

this Motion; and 
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3. Grants Amcor such further relief as is appropriate. 

 

      AMCOR FLEXIBLES, INC. 

 

 

 

Date: November 16, 2012   By: __/s/ Paul G. Neilan____________ 

       One of its Attorneys 

Bradley Block     Paul Neilan 

Law Offices of Bradley Block  Law Offices of Paul G. Neilan, P.C. 

401 Huehl Road    55 West Monroe Street 

Suite 2E     Suite 3950 

Northbrook, Illinois 60062   Chicago, Illinois 60603 

224-533-1075     312-580-5483 

224-533-1076 (fax)    312-201-1436 (fax) 

brad.block@bradblocklaw.com  pgneilan@energy.law.pro 
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