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COMMONWEALTH EDISON COMPANY’S REPLY –  
MOTION TO DISMISS THE AMENDED COMPLAINT 

 
 Commonwealth Edison Company (“ComEd”) brought its Motion to Dismiss on two 

separate grounds:  (1) Sunrise Continuing Care, LLC (“Sunrise”) failed to make the required 

allegation that ComEd violated any statutory provision, Illinois Commerce Commission 

(“Commission”) rule or utility tariff, and (2) the Commission lacks jurisdiction over what is 

essentially a property dispute.  In its Response, Sunrise concedes the first point – that ComEd has 

committed no such violation.  As to the second basis supporting dismissal, Sunrise has provided 

no response to the authority cited by ComEd that this property dispute is outside of the 

Commission’s jurisdiction.  Rather, raising “mea culpa”, Sunrise now states that it is seeking 

some sort of declaratory judgment by the Commission.  Despite never before having made such a 

request, this new characterization of the petition offers no relief, and the Commission should 

dismiss Sunrise’s Amended Complaint. 

Before expanding on the issues raised above, ComEd notes that in the days leading up to 

the filing of this Reply, it learned that Sunrise may have sold the property and that it did finalize 

its account with ComEd.  Because Sunrise is no longer the customer of record, ComEd takes the 

preliminary view that this claim against ComEd has been mooted and Sunrise lacks standing to 
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pursue this action or obtain any relief from the Commission.  Accordingly, ComEd intends to 

investigate this matter further and hereby preserves the issues related to these events.  Based on 

the events as ComEd currently understands them, Sunrise may not be a proper complainant at all 

and certain of the Amended Complaint’s allegations are placed in question. 

I. SUNRISE NOW CONCEDES THAT COMED HAS NOT VIOLATED ANY STATUTE, 
COMMISSION RULE OR UTILITY TARIFF. 

 In its Response to the Motion to Dismiss, Sunrise concedes that it has not alleged that 

ComEd violated any statute, Commission rule or utility tariff – the basis for Commission 

jurisdiction.  In fact, Sunrise asserts that ComEd’s contention on this point is “[a]bsolutely 

correct”.  Response at ¶ 4.1  In addition to the clear case law cited by ComEd in its Motion, the 

Commission Rules affirm that this matter is not properly before the Commission.  The Rules 

expressly provide that a “‘Petitioner’ or ‘Applicant’ means a party who by written petition or 

application applies for or seeks relief under any provisions of the jurisdictional acts or any order 

or rule of the Commission…”.  83 Ill. Admin. Code 200.40 (emphasis added).  Additionally, a 

“‘Complainant’ means a person who complains to the Commission by formal written complaint 

of any acts or things done or omitted to be in violation, or claimed to be in violation, of the 

jurisdictional acts or of any order or rule of the Commission.’”  Id. (emphasis added); see also 

220 ILCS 5/10-108.  Sunrise has tellingly failed to make any allegation to bring itself within any 

of these definitions.     

Sunrise has also alleged that ComEd has “refus[ed] to provide any information regarding 

the alleged cable fault and the cost to repair it”.  Response at ¶ 3.  This allegation is wholly 

                                                 
1 Somewhat surprisingly, Sunrise states that “[ComEd] has cited no authority to support its claim that the 
Commission is without power or jurisdiction to hear and adjudicate Sunrise’s complaint.”  Response at ¶ 
10.  In fact, ComEd’s Motion to Dismiss cites to abundant authority on this issue.  ComEd Motion at 4-5.  
Rather, it is Sunrise’s Response that lacks citation to even one case or Commission order to support any 
of its positions. 
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contradicted by the Amended Complaint itself.  See Amended Complaint at ¶¶ 9-10.  

Furthermore, on November 7, 2012, ComEd responded to the Commission’s October 29, 2012 

Notice requesting tariff sheets, a copy of the easement referred to in the complaint, and 

documentation supporting ComEd’s estimate to reroute the cable required by the facility built 

over the ComEd easement.  In any event, for the reasons stated in ComEd’s Motion to Dismiss, 

and because Sunrise has conceded as much, the Commission is without jurisdiction because 

Sunrise has not alleged that ComEd violated any statute, Commission rule or utility tariff.   

II. SUNRISE’S AMENDED COMPLAINT SHOULD BE DISMISSED BECAUSE THE 

COMMISSION DOES NOT HAVE JURISDICTION OVER THE SUBJECT MATTER OF THE 

ACTION. 

Sunrise pretends that the property dispute is not at issue here.  Yet, the fact that Sunrise 

or its predecessor constructed a building over ComEd’s easement – a fact that Sunrise does not 

dispute – forms the very basis for ComEd’s demand for payment to address the cable fault.  

Attempting to create a basis for Commission jurisdiction, Sunrise now claims that “[t]he answer 

lies in the doctrine of primary jurisdiction.”  Response at ¶ 14.  However, the Commission lacks 

jurisdiction over this property dispute (see Motion at 5-6), and where the Commission lacks 

subject matter jurisdiction over the controversy, “the companion doctrines of exhaustion and 

primary jurisdiction are without application.”  Gen. Am. Realty Co., Inc. v. Greene, 438 N.E.2d 

540, 543 (1st Dist. 1982).  Even accepting Sunrise’s characterization of the issues (i.e., the cable 

fault, responsibility for replacement, the impact of the building, the costs of the repair, etc.), 

nothing suggests that the dispute raises issues outside of the conventional experience of judges so 

as to require administrative intervention.  Id.  Sunrise has done nothing to bring this matter 

within the jurisdiction of the Commission and, consequently, the Amended Complaint must be 

dismissed. 
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III. SUNRISE’S NEW REQUEST FOR DECLARATORY RELIEF IS MISPLACED. 

Finally, Sunrise now contends that despite not styling it as such, its Amended Complaint 

is actually a request for declaratory relief pursuant to 83 Ill. Admin. Code 200.220.  Response at 

¶ 8.  However, that provision provides that the Commission may – in its sole discretion – issue a 

declaratory ruling with respect to two issues:  “(1) the applicability of any statutory provision 

enforced by the Commission or of any Commission rule to the person(s) requesting a declaratory 

ruling; and (2) whether the person’s compliance with a federal rule will be as accepted as 

compliance with a similar Commission rule.”  83 Ill. Admin. Code 200.220(a).  Neither scenario 

is remotely present here.  With regard to the first type of ruling, Sunrise has not cited to either a 

statutory provision or a Commission rule that it is asking the Commission to opine upon (see 

Section I, infra).  Furthermore, the declaratory ruling must be made as to the party requesting 

such ruling (which is not ComEd).  No matter how construed, Sunrise’s Complaint does not fall 

within the second species of a declaratory ruling (i.e., it is not requesting that the Commission 

consider compliance with any federal rule).  For these reasons, Sunrise’s new contention that its 

Amended Complaint is, in reality, a request for declaratory judgment misses the mark and does 

not avoid dismissal. 
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CONCLUSION 

 For the reasons stated in its motion to dismiss and above, and pursuant to 735 ILCS 5/2-

615 and 2-619, ComEd respectfully requests that the Commission dismiss the Complainant’s 

Amended Complaint. 

Dated:  November 15, 2012    Respectfully submitted, 
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