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PROPOSED ORDER ON REHEARING 

 
By the Commission: 
 
I. Procedural History 
 
 On June 29, 2011, Charmar Water Company (“Charmar”), Cherry Hill Water 
Company (“Cherry Hill”), Clarendon Water Company (“Clarendon”), Killarney Water 
Company (“Killarney”), Ferson Creek Utilities Company (“Ferson Creek”), and Harbor 
Ridge Utilities Company (“Harbor Ridge”) (collectively, “UI”, “Utilities, Inc.” or “the 
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Companies”) filed tariffs seeking a general increase in water and sewer rates.1  On 
August 2, 2011, the Commission entered Suspension Orders commencing the 
investigation concerning the propriety of the Companies’ request for rate increases and 
on November 2, 2011 entered a Resuspension Order extending the suspension through 
May 27, 2012.  At a status hearing on September 1, 2011, the Administrative Law 
Judge (“ALJ”) assigned to this proceeding granted Staff’s request to consolidate the six 
dockets.  The ALJ established a schedule for the submission of pre-filed testimony, 
hearings, and briefs.  (Tr., Sep. 1, 2011, p. 6-7)   
 

The People of the State of Illinois (“AG”) intervened on September 8, 2011 and 
filed Direct and Rebuttal Testimony.  On October 3, 2011, Antioch Golf Club Community 
Association intervened, but did not file testimony.         

  
At the January 25 and 26, 2011 evidentiary hearing in this matter, witnesses for 

Utilities, Inc., Staff, and the AG testified.  The Commission issued a Final Order on May 
22, 2012.  

 
 On June 21, 2012, the Companies filed an Application for Rehearing, requesting 

the Commission grant rehearing on the issue of rate case expense because its findings 
were:  “(i) unsupported by findings sufficient to allow informed judicial review; (ii) not 
supported by substantial evidence based upon the entire record; (iii) contrary to the law; 
and (iv) constitute an unconstitutional confiscation of the Companies’ property.”  
(Application, p. 7)  On July 12, 2012, the Commission granted the Companies’ 
Application, but denied the request to stay the implementation of rates.  

 
Utilities, Inc. filed Direct Testimony on Rehearing on August 9, 2012.  Staff and 

the AG filed testimony on September 11, 2012.  The Companies’ filed Rebuttal 
Testimony on Rehearing on September 24, 2012.  An evidentiary hearing was 
convened on October 2, 2012, wherein the following witnesses testified:  Dianna 
Hathhorn for Staff, Michael L. Brosch for the AG and Lena Georgiev for the Companies.  
On October 16, 2012, the Companies, Staff and the AG filed their initial briefs. On 
October 23, 2012 the same parties filed their reply briefs. 
 

Companies’ Position 
 

In this proceeding, the Companies provided the same type of evidence regarding 
the cost of internal employees’ work on the rate cases as had been submitted and 
approved recently by the Commission in the cases of eight other affiliates2.  The orders 
in those cases were entered after §9-229 of the Public Utilities Act became effective.  
So it would be incorrect to conclude that the statute required the Companies to maintain 
different information than had been previously relied upon to determine the 
reasonableness of internal rate case expense. 

 

                                            
1
 Only Ferson Creek and Harbor Ridge filed tariffs for rate increases in sewer rates.  

2
 ICC Doc. Nos. 09-0548, 09-0549, 10-0110, 10-0280, 10-0298,11-0059, 11-0141 and 11-0142, 
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 The documentation of rate case expense provided by the Companies included 
identification of the persons performing the services; the time actually spent from daily 
time record entries up until the deadline for the rebuttal testimony to be submitted; the 
rates charged based on salary and benefit expenses for the employees, and estimates 
of the cost of work expected to be performed in order to complete the case and 
implement the requirements of the final order.  Those estimates were based upon 
records of time charged by WSC employees for rate case work provided to comparable 
affiliates that had recently completed rate cases in Illinois.  (Companies Reh. Ex. 2.0, p. 
4)  The Companies also provided the employee’s job title; a general description of the 
work performed by each employee, and an explanation of controls the Companies use 
to ensure that employee compensation costs included in rate case expense is not 
duplicated in test year operating expenses.  (Companies Reh. Ex. 1.0, p. 3; Reh. Ex. 
1.1) 
 Until this proceeding, the Commission has approved rate case expenses 
associated with internal personnel without requiring that the detailed time records 
maintained by the employees also include specific narratives for each time entry.  Had 
the Companies been made aware of the Commission’s desire for such information, the 
Companies would have maintained and could have provided the information to identify 
the concerns identified in the final Order.  (Companies Reh. Ex. 1.0, p. 4)  However, it is 
impossible to now provide records that were not required to be maintained.  
(Companies Reh. Ex. 2.0, p. 3) 
 
 The Commission has recognized the need to formulate a policy and provide 
guidance to all parties as to the evidence needed review the reasonableness of rate 
case expense by initiating a rulemaking in Docket 11-0711.  Staff recently submitted a 
proposed rule in that proceeding, and Staff’s proposal would require the utility to provide 
essentially the same documentation that the Companies have already provided in this 
proceeding.3  The Commission’s recent rulemaking initiative and the absence of any 
previous direction to maintain narrative descriptions for the increments of time recorded 
by utility personnel support the view that the Appellate Court’s recent interpretation of 
§9-229 of the Public Utilities Act is limited to the consideration of the attorney fees of 
outside counsel.  
 
 The evidence supporting the rate case expense requested by the Companies 
included an estimate of the cost to complete the case.  The expense incurred in prior 
rate cases represents a proxy for the expected expense for the current case.  Just as a 
historical test year provides the basis for the expected costs that new rates must 
recover in future periods, the employee time associated with comparable recent cases 
is the best available information for estimating the internal costs of preparing and 
completing the present case prior to the time the services have been actually provided.  
The actual hours vary from the estimated hours because the estimated hours are based 
upon WSC internal employee time charges in prior rate cases.  Much of the rate case 
work of WSC employees will yet to have been performed by the time the evidence must 
be presented at the hearing.  (Companies Reh. Ex. 2.0, p. 5)  Such work includes, 
among other things, the preparation of rebuttal and surrebuttal testimony, analysis of 

                                            
3
 http://www.icc.illinois.gov/docket/files.aspx?no=11-0711&docId=187520 
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Staff and Intervenor rebuttal testimony, responding to additional data requests, 
preparing for the hearings, participation at public forums, assisting counsel with briefs, 
analysis of the proposed and final orders, drafting and filing compliance tariffs, the 
development and implementation of an unprecedented phase-in program, and 
engagement in the rehearing process.  Because the future cannot be perfectly 
forecasted, the estimated work for a particular employee inevitably may not match the 
actual work performed at a given point in time.  Depending on the issues that arise in 
each particular case and the timing of when the issues arise, individual employees are 
very likely to provide more or less work than projected at the outset.  In this case, the 
evidence supporting the Companies’ request for recovery of rate case expense 
consisted of estimates of the time anticipated to be required of the particular WSC 
employees who were likely to be involved in the current cases based on work performed 
in similar recently concluded proceedings.  Neither the Staff nor the Attorney General 
identified any reason that the activity in the current cases should be expected to deviate 
significantly from the levels actually experienced in the recent cases of affiliates.  In fact, 
the evidence submitted by the Companies demonstrates that the actual captime 
expenses charged by WSC employees for rate case work consistently exceeded the 
conservative estimates provided by the utilities.  Companies Ex. 3.5 Attachment 
(Response to Staff data request DLH-2.04). 

 
Staff’s Position 
 
Staff recommends no changes to the revenue requirement adopted in the Order 

on May 22, 2012 (“May 22 Order”).  Staff witness Hathhorn testified that the Companies 
have not provided sufficient additional evidence on the internal Water Service 
Corporation (“WSC”) rate case expense costs to satisfy the concerns that the 
Commission expressed in its May 22 Order.  (Staff Ex. 17.0, p. 2)   

 In its May 22 Order, the Commission addressed rate case expense costs for 
outside counsel, SFIO Consulting fees, and internal WSC costs.  The relevant excerpt 
from this Order on internal costs, including a footnote, is as follows: 
 

The bulk of the Companies’ rate case expenses consist of 
internal Water Service Company labor costs.4  To justify these 
expenses, the Companies produced schedules outlining labor 
estimates for its internal staff and the hourly rate at which those 
individual employees are billed.  When the six schedules are taken 
together, the Companies’ claim that some internal employees spent 
hundreds and even thousands of hours of time for which 
compensation is sought for recovery under Section 9-229 of the 
Act.   
 

If a utility seeks to avail itself of Section 9-229 of the Act and 
recover its rate case expenses from ratepayers, it is axiomatic that 

                                            
4
 For instance, with Charmar Water Company, the Company assigns $79,395 out of a total of $118,809 of 

rate case expenses to its internal WSC labor costs.    
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it must provide the Commission with sufficient detail regarding what 
actual expenses were incurred, by whom, for what purpose, and 
why such expenses were necessary.  Absent such detail, it is 
impossible for the Commission to make an informed determination 
regarding the justness and reasonableness of recovering such 
expenses from ratepayers.  Expenses sought for recovery under 
Section 9-229 are not standard utility operating expenses; the 
Appellate Court has made clear that they must be treated akin to 
how a reviewing court would analyze a standard attorney fee 
petition and the Commission analyzes them accordingly.   

 
Turning back to the present matter, the Companies 

justification for these expenses is clearly insufficient in this case.  
Certain employees are cited as having spent an estimated 200 
hours on this matter for an individual utility; others are estimated to 
have spent 350 hours.  There is no information provided on what 
exactly these employees were doing; only two such employees are 
testifying witnesses in this matter and while others are referenced 
in filings and data request responses, there is no indication how 
any of their time was specifically spent.  It is simply impossible for 
the Commission to judge the value of zero, 200, 500, or even 1000 
hours of these employees’ alleged time spent on this matter and 
how essential that work was to its rate case.  Given that these rate 
case labor expenses alone create burdens of hundreds and even 
thousands of dollars for individual customers, such documentation 
is essential in this proceeding.   

 
A focus of the parties has been on the issue of “double-

counting” – whether test year labor costs were properly reduced to 
account for rate case expense and not counted as both test year 
labor costs and rate case expense.  While the Commission is 
mindful of this concern, our threshold inquiry under Section 9-229 
of the Act is simply whether labor hours accounted for as rate case 
expense are properly detailed justified such that the Commission 
may make a determination regarding their justness and 
reasonableness.  The Commission cannot make an informed 
judgment regarding that initial “single”-counting of these labor 
expenses, as that information is not in the record.    

 
The Commission finds that the Companies have failed to 

provide the record necessary for the Commission to exercise its 
discretion under Section 9-229 of the Act and determine what 
would have been reasonable expenditures for this litigation.  Thus, 
the Companies internal WSC labor rate case expenses are 
disallowed.  (Order, Docket No. 11-0561c., May 22, 2012, pp. 19-
20)  
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Staff witness Hathhorn testified that, while she is not an attorney, her opinion is 

that the Companies have provided insufficient additional evidence for the Commission 
to consider.  (Staff Ex. 17.0, p. 4)  The Commission was clear in its May 22 Order that it 
was not satisfied with the estimated hours per employee that the Companies presented 
in the original case to support its WSC costs.  Staff’s understanding of the May 22 Order 
is that the Commission expects more detail than what the Companies have provided in 
this rehearing phase to support the justness and reasonableness of the costs under 
Section 9-229 of the Act. (220 ILCS 5/9-229)  The Commission reviewed the amount of 
time per employee per Company in the record in the original phase of these rate 
proceedings and was not satisfied.  (Id.)  The minimal additional information supplied by 
Utilities, Inc. in this rehearing phase does not satisfy its burden of proof. 

The Companies’ estimated costs and actual hours associated with rate case 
expense were included in the original record as Companies’ Exhibit 3.3.  In rehearing, 
the Companies simply provided a narrative description of what each employee’s work 
on the case entailed.  (Companies’ Rehearing Exhibit 1.1)  The Companies stated in 
their supplemental response to Staff Data Request (“DR”) DLH-18.02 that the dollar 
amounts shown in Company Exhibit 3.3 could be divided by the employee’s hourly time 
costs to result in the amount of time entered by the employee on each day.  
(Attachment A to Staff Ex. 17.0)  

 The Companies have only supplemented the record with a brief description of the 
duties of each employee, provided in Companies’ Rehearing Exhibit 1.1, which is the 
aforementioned summary of position duties by employee.   Further, in response to Staff 
DR DLH-18.01, the Company supplemented this exhibit with:  (a) the original estimated 
WSC hours by employee; and (b) the actual WSC hours by employee as reflected in the 
record at Companies’ Exhibit 3.3.  The Companies included this information in its 
rebuttal testimony on rehearing (Companies’ Rehearing Ex. 2.1) along with a narrative 
description of the variance between the estimated and actual hours incurred.5  
(Companies Rehearing Ex. 2.0, p. 2)  

The additional descriptions provided in rehearing do not address the 
Commission’s concern of what actual expenses were incurred, by whom, for what 
purpose and why such expenses were necessary.  (May 22 Order, p. 19, quoted above)  
The Companies have not explained why one description justifies 35 hours of internal 
costs while another supports 200 hours.  This appears to be the crux of what the 
Commission wrestled with during the original phase of this case.  Staff testified that the 
Companies’ Rehearing Exhibit 1.1 does not alleviate this concern.  (Staff Ex. 17.0, p. 5) 

 The Companies have presented no evidence sufficient to overturn the 
Commission’s original order, and therefore, no adjustments to the previously approved 
revenue requirements are warranted. 

UI’s Claim that the Commission’s Order is An Unconstitutional 
Confiscation of the Companies’ Property Is Incorrect and Contrary to 
the Law  

                                            
5
 The Companies also agreed in rebuttal testimony with Ms. Hathhorn’s testimony regarding the 

difference between an audit and a review. (Id., p. 4) 
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In its Application on Rehearing, the Companies’ argue that the Commission’s 
May 22 Order constitutes an unconstitutional confiscation of its property.  (Application, 
p. 7)  The Companies, however, provide no evidence or information to support this 
position, either in its Application or in its rehearing testimony.  Staff can only assume the 
Companies mean that because the “actual rate case expense incurred by the 
Companies in this proceeding significantly exceeds the amount the Commission Order 
allows to be recovered” this constitutes a “taking.”  (Application, p. 2) 

 
Staff disagrees.  A constitutional taking occurs in the public utility context only 

when the rates are so unjust as to be confiscatory or when the government’s action 
destroy[s] the value of the property for all purposes for which it was acquired, and in 
doing so practically deprives the owner without due process of law.  See Duquesne 
Light Co. v. Barasch, 488 U.S. 299, 307 (1989). There is absolutely no evidence of 
confiscatory rates here.  The United States Supreme Court has further explained that: 

 
[T]he possibility that the application of a regulatory program may in some 
instances result in the taking of individual pieces of property is no 
justification for the use of narrowing constructions to curtail the program if 
compensation will in any event be available in those cases where a taking 
has occurred.  Under such circumstances, adoption of a narrowing 
construction does not constitute avoidance of a constitutional difficulty; it 
merely frustrates permissible applications of a statute or regulation.  
 
United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 128 (1985) 
(citations and quotations omitted); see also Bell Atl. Tel. Co. v.FCC, 24 
F.3d 1441, 1445 (D.C. Cir. 1994) (“Of course the [Just Compensation] 
Clause prohibits only uncompensated takings; so long as [there is] a 
subsequent action for redress, generally no constitutional question arises 
and the judicial policy of avoiding such questions may not be applied.) 
 
Certainly, because the Commission stated that the Company did not adequately 

address what actual expenses were incurred, by whom, for what purpose and why such 
expenses were necessary, the final Order could not be “so unjust” as to be confiscatory.   

 
AG’s Position 
 
The Commission properly relied upon the appellate court’s opinion in People v. 

ex rel Madigan v. Illinois Commerce Commission, 2011 IL App (1st) 101776 (“Illinois 
American Water”), in disallowing the Companies request for $467,364 of internal rate 
case expenses, noting that:  

 
“If a utility seeks to avail itself of Section 9-229 of the Act and recover its 
rate case expenses from ratepayers, it is axiomatic that it must provide the 
Commission with sufficient detail regarding what actual expenses were 
incurred, by whom, for what purpose, and why such expenses were 
necessary. Absent such detail, it is impossible for the Commission to 
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make an informed determination regarding the justness and 
reasonableness of recovering such expenses from ratepayers.” 
Final Order at 19.   
 

Applying the standard articulated in Illinois American Water, supra,  the Commission 
properly concluded that this lack of information rendered it “simply impossible for the 
Commission to judge the value of zero, 200, 500, or even 1000 hours of these 
employees’ alleged time spent on this matter and how essential that work was to its rate 
case.”  Final Order at 20.   
 

The Companies narrowly interpret Illinois American Water as being limited to the 
Commission’s consideration of attorney fees (Companies Initial Brief on Rehearing at 
4).  This  effectively asks the Commission to ignore the directive of the Appellate Court 
as to its statutory duty to assess the justness and reasonableness of these claimed 
expenses.  The Commission should reject the Companies’ interpretation because, in 
part, they failed to cite any legal authority to support their position that the Commission 
can disregard an Appellate Court decision reviewing its application of Section 9-229.  
On the contrary, the Commission correctly held that: “Expenses sought for recovery 
under Section 9-229 are not standard utility operating expenses; the Appellate Court 
has made clear that they must be treated akin to how a reviewing court would analyze a 
standard attorney fee petition, and the Commission analyzes them accordingly.”  Final 
Order at 19.  Furthermore, as argued in the People’s Initial Brief, both the plain 
language of section 9-229 and the language of Illinois American Water require the 
Commission to delve into a much more meaningful analysis of the requested recovery 
of internal rate case expenses than that urged by the Companies.  AG Initial Brief at 17.   

 
In Illinois American Water, the Appellate Court directed the Commission to 

consider a number of specific factors when “specifically assess[ing]” a utility’s recovery 
of section 9-229 expenses.  Illinois American Water, 2011 IL App (1st) 101776 ¶¶49-51.  
In order for a utility to recover these costs, it must specify the services performed, by 
whom the services were performed, the time expended, and the hourly rate.  Id. at ¶50.  
Beyond these threshold points, the Commission must then consider additional factors 
such as the skill and standing of the person conducting the work, the type of case 
worked on, the novelty of the issues presented in the case, the importance of the issues 
presented, how much responsibility is required, charges for comparable services, 
benefits to the client, and the connection between the charges and the amount of work 
involved in the matter.  Id. at ¶51.  As noted above, the Commission recognized its duty, 
under Illinois American Water, to engage in a thorough assessment of section 9-229 
expenses.  Final Order at 19. 

 
As argued in the People’s Initial Brief on Rehearing, the plain language of 

Section 9-229 requires the Commission to assess the expenses related to “technical 
experts” as well as “attorneys.”  AG Initial Brief on Rehearing at 17.  The Companies’ 
argument would set a different standard of recovery under section 9-229 for attorney’s 
fees than for the recovery of fees for “technical experts.”  Given the amount of the total 
expenses claimed as internal rate case expenses, if the Commission were to accept the 
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Companies’ interpretation of Illinois American Water, the Companies would only have to 
justify a small portion of their claimed rate case expenses – effectively giving utilities a 
blank check for internal expenses that in these cases are out of proportion to the size of 
the Companies involved.  By way of example, Charmar serves only 53 customers, yet 
somehow amassed $79,339 in internal rate case expense.  Final Order at 16; AG Ex. 
3.0 on Rhg at 10.  Put into perspective, this means that the Companies are asking 
Charmar customers to pay almost $1,500 each for only internal rate case expenses, 
which does not include external attorney’s fees or other third party costs.  The 
Companies’ position would also require the Commission to have different standards for 
the recovery of attorney’s fees than for “technical expert” fees, which will invariably lead 
to confusion and inconsistent assessments of Section 9-229 expenses by the 
Commission, the utilities, Staff, and other intervening parties.  For the reasons stated 
above and the arguments presented in the People’s Initial Brief on Rehearing, the 
Commission should reject the Companies argument that Illinois American Water 
somehow does not apply to its request for internal rate case expenses and affirm the 
disallowance of the close to half a million dollars in internal rate case expenses. 

 
The Commission is Bound to Follow the Appellate Court’s 
Directive in Illinois American When Assessing Section 9-229 
Expenses.  

As argued in the People’s Initial Brief (AG Initial Brief on Rehearing at 17), the 
Commission should reject the Companies unsupported argument that the Commission’s 
compliance with the Appellate Court’s directive was merely a “desire” to gain more 
information.  Companies Initial Brief on Rehearing at 3.  The Appellate Court directed 
the Commission to analyze certain sets of information in order to “specifically assess” 
the reasonableness and justness of recoveries under Section 9-229.  It provided clear 
direction and used language such as “must” and “specifically assess.”  Illinois American 
Water, 2011 IL App (1st) 101776  at ¶47.  In addition, as argued in the People’s Initial 
Brief, the decisions of the Appellate Court are generally binding on pending actions.  
Miller v. Gupta, 174 Ill. 2d 120, 128 (1996); see also Heastie v. Roberts, 226 Ill. 2d 515, 
535 (2007); Hooker v. Retirement Bd. of Firemen’s Annuity and Ben. Fund of Chicago, 
391 Ill. App. 3d 129, 140-141 (2009).  

 
In Miller, the plaintiff appealed the dismissal of her medical malpractice action 

against her doctor.  174 Ill. 2d at 127.  An important discovery issue raised at trial had 
been the “inadvertent” destruction of the Miller’s X-rays.  Id. at 128.  While the case was 
on appeal, the Illinois Supreme Court issued a determinative opinion on the X-Ray 
Retention Act, in an unrelated case, that delineated the defendant’s duty to preserve 
evidence.  Id. at 129.  The Supreme Court remanded Miller’s case and noted that she 
should be allowed to bring a negligence cause citing the facts delineated in the 
unrelated Supreme Court opinion decided during the pendency of her appeal.  Id. at 
130.  The principle from Miller has also been applied to Appellate Court decisions.  See 
Hooker, 391 Ill. App. 3d at 140-141. 

 
Similar to Miller, the Commission acknowledged the standard articulated by 

Illinois American Water.  Final Order at 19.  Rehearing was granted and the Companies 
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were given the opportunity to conform to the new standard.  The Companies failed to 
meet the burden under the Illinois American Water standard.  Additionally, the 
Companies’ argument ignores the precedential authority of the Appellate Court’s 
application of Section 9-229. The Companies’ position should be rejected, and the 
Commission should affirm the Final Order, which properly relied upon this opinion in 
Illinois American Water.   

 
The Companies’ Evidence on Rehearing Does Not Allow the 
Commission to Specifically Assess the Justness and 
Reasonableness of The Companies Claimed Internal Rate 
Case Expenses. 

As both the People and Staff assert in their respective Initial Briefs on Rehearing, 
the Companies’ case on rehearing directly conflicts with the explicit statements of 
the Commission in its Final Order that more information was needed in order to 
conduct a meaningful review.  AG Initial Brief on Rehearing at 14-16; Staff Initial 
Brief on Rehearing at 2-6.  Despite petitioning for this rehearing and receiving a 
second opportunity to present evidence to support the requests for close to half a 
million dollars in internal labor cost recovery, the Companies have maintained that 
the information they provided in the first instance is sufficient simply because it is the 
same information that they provided in past rate cases.  Companies Initial Brief on 
Rehearing at 2, 5, 7.   

In the initial hearing of this docket, the Companies provided “no information” as to 
“what exactly these employees were doing” and the Commission concluded that “there 
is no indication how any of their time was specifically spent.”  Final Order at 20.  In their 
direct case on rehearing, the Companies presented only three pages of direct testimony 
from one witness and a four page schedule.  Companies Ex. 1.0 & 1.1 on Rehearing.  
The only new information provided by the Companies on rehearing was a schedule that 
provided general job descriptions for 24 employees.  Companies Ex. 1.1 on Rehearing.  
For some of these employees, the Companies claim hundreds to up to 1500 hours for 
rate case expenses, despite the fact that the estimates upon which this claim is based 
do not correspond with the hours the Companies report as “actual” through October 31, 
2012.  AG Ex. 3.0 on Rehearing at 10.  On rebuttal (on rehearing), the Companies 
presented six pages of rebuttal testimony and the same schedule presented in their 
Supplemental Rebuttal testimony in the initial case, in accordance with a request from 
Staff, with hours estimated and “actual” hours billed.  Companies Ex. 2.0; 2.1 on 
Rehearing.  The information provided by the Companies in Exhibit 2.1 on Rehearing is 
identical to the data they provided in Exhibit 3.3, an attachment to the Supplemental 
Rebuttal Testimony of Lena Georgiev in the original docket.   

 
The Commission noted that based on the evidence in the original docket, “It is 

simply impossible for the Commission to judge the value of zero, 200, 500, or even 
1000 hours of these employees’ alleged time spent on this matter and how essential 
that work was to its rate case.”  Final Order at 20.  Now on rehearing, the Companies 
provided no new information except for a listing of general job descriptions.   
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In addition to providing only general job descriptions of approximately 24 Water 
Service Company employees (only some of whom identified actual time spent (see 
Companies Ex. 2.1 on Rehearing)), the Companies failed to provide updates to the last 
data provided by the Companies, which is dated October 31, 2012 – close to a year 
ago.  See Companies Ex. 2.2 in initial docket.   As was at issue in Illinois American 
Water, the Companies’ evidence consists of little more than generic descriptions of 
employees’ duties, a list of “actual” hours expended prior to October 31, 2011, and an 
estimate as to the remaining hours to be billed.  Illinois American Water, 2011 IL App 
(1st) 101776  at ¶48.  This is unacceptable in light of the extraordinarily high levels of 
hours being billed.  As an example, it was estimated that John Hoy, the Chief Operating 
Officer, would spend 210 hours on the rate cases.  Companies Ex. 2.1 on Rehearing at 
page 2.  As of October 31, 2011, Mr. Hoy had actually spent one hour on the rate 
cases.  Id.  Similarly, it is estimated that John Williams would spend 150 hours on the 
rate cases, but as of October 31, 2011, he had actually worked zero hours on the rate 
cases.  Id.  Nevertheless, the Companies have not modified their internal rate case 
expense request.  As the Commission found in original hearing of this docket, the 
Companies evidence does not justify these claimed expenses (Final Order at 19-20) 
and the Commission should, again, disallow the Companies’ requested recovery.   

 
The evidence produced by the Companies in their initial case and the limited 

evidence produced on rehearing remain insufficient to find the claimed internal rate 
case costs just and reasonable under Section 9-229.  Rather than provide the 
information that the Commission explicitly stated was necessary (Final Order at 19-20), 
the Companies chose to fight over whether the information is necessary.  In the end, as 
noted above, the Companies chose to supplement the record in only the most 
barebones fashion.  Curiously, the Companies also argue that, had they had knowledge 
of the Commission’s evidentiary requirement, they “could have provided the information 
to identify the concerns identified in the Final Order.”  Companies Initial Brief on 
Rehearing at 3.  The Companies, in fact, had that opportunity to provide the information 
the Commission indicated it needed in the Final Order.  Both Staff and the People 
sought the information during discovery.  AG Ex. 3.0 on Rehearing at 5-6; Staff Ex. 17.0 
on Rehearing at 5.  Yet, the Companies failed to supplement the record further.   

 
The Companies also argue that it is “impossible” to provide or recreate the 

records that the Commission had not previously been required.  Companies Initial Brief 
on Rehearing at 2, 3.  First, it is apparent that the Companies were able to produce 
“actual” billing in the form provided in Companies Exhibit 2.1.  That exhibit includes time 
records for each utility and lists the total number of hours attributable to each WSC 
employee semi-monthly.  While the number of hours identified for several employees 
appears excessive (see AG Initial Brief at 13), it is apparent that these records were 
available during the course of these dockets.  Second, notwithstanding the very large 
number of hours attributed to some individual employees over very short periods of 
time, the Companies accounted for only about 43% of the total hours requested through 
October 31, 20116.  Finally, the Companies provided no explanation for why they had 
“actual” time records through October 31, 2011, but have no actual time records for any 

                                            
6
  See AG Ex. 3.0 on Rehearing at 5. 
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periods thereafter. The issue is very simple: if the Companies cannot or are not willing 
to provide the records of employees’ time and a description of what they did for the 
hours claimed, they are not entitled to recovery.  The Commission should affirm its Final 
Order disallowing these expenses. 
 

The Companies attempt to rebut Mr. Brosch’s testimony that the record lacks 
sufficient detail.  However, as demonstrated above and in the People’s Initial Brief on 
Rehearing, the level of detail provided by the Companies is not only insufficient, but the 
amount of time that each employee spent on rate cases is disproportionate to the small 
size of the utility companies involved.  As argued in the People’s Reply Brief in the initial 
hearing of this docket, the figures make it appear that the Water Services Corporation is 
little more than a “profit center.”  AG Reply Brief at 3.  As stated above, the Companies 
have provided no new evidence on rehearing except for a listing of general job 
descriptions.  Particularly where the Companies are seeking to recover 8,265 hours of 
work (equal to 206 forty-hour weeks, or almost 4 years) billed for 1,718 customers more 
is required.  AG Ex. 3.0 on Rehearing at 5.  This concern is further heightened in light of 
the WSC request for the excessive hours of internal rate case expense in each of two 
Indiana rate cases which were being litigated at the same time as these cases were 
before the Commission.  AG Ex. 3.0 on Rehearing at 7-8; AG Ex. 3.1 at 3; AG Ex. 3.2 at 
3.  In one of those cases, the Companies’ affiliates attempted to recover rate case 
expenses based on 2,194 hours billed for a utility with 190 connections.  The bottom 
line is that the Companies have not justified such massive expenditures.  AG Initial Brief 
on Rehearing at 8-9.   

 
The Companies also attempt to explain away the fact that the actual hours billed 

comprise less than half the estimated amounts.  The Companies claim that they could 
only provide estimates based upon the outcome of prior rate cases and that this is 
necessary because this is “the best available information for estimating the internal 
costs of preparing and completing the present case prior to the time the services have 
been actually provided.”  It is unclear whether the “actual” time identified in Companies 
Exhibit 2.1 on Rehearing is also based on estimates of prior rate cases or represents 
time identified by the employee as attributable to each company.  Despite having the 
opportunity on rehearing, the Companies relied on stale evidence already in the record 
through only October 31, 2011.  The Commission should affirm its decision based on 
the Companies’ failure to provide a factual basis for these expenses.   

 
The Companies suggest that their corporate structure and recordkeeping 

practices prevent them from justifying their internal rate case expenses.  Companies 
Initial Brief on Rehearing at 5-6.  However, this does not mean that the Commission 
should presume such expenses exist and are as great as the Companies estimate 
without any evidentiary foundation.  The Companies’ reliance on their recovery of 
internal rate case expenses in past cases is analogous to a speeding driver caught in a 
speedtrap who has been speeding down the same road every day and has never been 
caught and now argues he shouldn’t be cited for speeding simply because he has never 
been caught before.   
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The evidence in the original docket did not contain the analyses that the 
Appellate Court now requires and that Section 9-229 plainly requires.  The minimal 
amount of new information provided by the Companies on rehearing does not allow the 
Commission to conduct the analyses that Section 9-229 and the Appellate Court 
require.  The Commission should not be swayed by the Companies’ reference to what 
they claim they included in past cases.7  Their protestations do not transform a deficient 
record. 

The Companies bear the burden of proof to show why 1,718 customers should 
carry the burden of close to a half a million dollars in internal rate case expenses.  The 
Companies have failed to meet their burden to demonstrate that the level of these 
charges is just and reasonable.  The Commission should affirm its order in the initial 
hearing.   

 
Commission Analysis and Conclusion 
 
The Companies requested rehearing because the final Order disallowed in its 

entirety, rate case expenses related to the costs of utility personnel whose efforts 
according to Utilities, Inc. were required to provide the Commission with the 
comprehensive accounting and operations information that supported the new rates and 
other matters to be determined in the Order.  Both the Staff of the Commission and the 
Attorney General argued that the Companies have failed meet their burden to justify 
these rate case expenses.  

 
The Companies claims that it provided the same type of information on the 

internal employees’ rate case expenses in this docket that it supplied and had approved 
by the Commission in 8 previous rate cases. Utilities Inc. goes on to argue that all of 
these cases were decided after the implementation of §9-229 of the Public Utilities Act. 
So according to UI, it would be incorrect to conclude that the statute required the 
Companies to maintain different information than had been previously relied upon to 
determine the reasonableness of internal rate case expense. 

 
What the Companies dispute is the interpretation of the Appellate Court’s opinion 

in People v. ex rel Madigan v. Illinois Commerce Commission, 2011 IL App (1st) 101776 
(“Illinois American Water”),  that the Commission relied upon in denying the expenses in 
the original order. Expenses sought for recovery under Section 9-229 are not standard 
utility operating expenses and the Appellate Court has made clear that they must be 
treated the same way a reviewing court would analyze a standard attorney fee petition. 
The Companies were granted rehearing because they failed to provide enough detail for 
the Commission to allow these expenses.  Given that these rate case labor expenses 
are substantial, create burdens of hundreds and even thousands of dollars for individual 
customers, such documentation is essential in this proceeding.   

 

                                            
7
 In fact, in the recent rate case of the Companies’ affiliates Camelot, Great Northern, and Lake Holiday, 

the Staff witness identified problems with the Companies’ allocation of internal labor expenses, and 
requested that it be clarified in the next rate case.  See ICC Docket 11-0059 consolidated, Order at 14-15 
(November 8, 2011). 
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Staff and the AG argue that the Commission should stand by its original decision 
and disallow the additional rate case labor expenses. The Companies have only 
supplemented the record with a brief description of the duties of each employee, 
provided in Companies’ Rehearing Exhibit 1.1, which is the aforementioned summary of 
position duties by employee. The additional descriptions provided in rehearing do not 
address the Commission’s concern of what actual expenses were incurred, by whom, 
for what purpose and why such expenses were necessary.  The Commission reviewed 
the amount of time per employee per Company in the record in the original phase of 
these rate proceedings and was not satisfied.  (Id.)  The minimal additional information 
supplied by Utilities, Inc. in this rehearing phase does not satisfy its burden of proof. 
Staff also avers that the Companies’ argument concerning an unconstitutional 
confiscation of its property should also be rejected. According to Staff, because the 
Commission stated that the Companies did not adequately address what actual 
expenses were incurred, by whom, for what purpose and why such expenses were 
necessary, the final Order could not be “so unjust” as to be confiscatory.   

 
The Commission agrees with Staff and the AG to find that the Companies have 

not provided enough evidence to justify the additional rate case labor expenses. 
Therefore, the Companies request to include additional rate case internal labor expense 
in its revenue requirement is rejected.  Utilities, Inc. argument that this disallowance by 
the Commission is an unconstitutional confiscation of its property is also rejected. 

 
Findings and Ordering Paragraphs 
 
 The Commission, having given due consideration to the entire record herein and 
being fully advised in the premises, is of the opinion and finds that: 
 

(1) Charmar, Cherry Hill, Clarendon, Killarney, Ferson and Harbor 
provide water or water and sewer service within the State of Illinois 
and, as such, are public utilities within the meaning of the Act; 

 
(2) the Commission has jurisdiction over the Companies and the 

subject-matter herein; 
 
(3) the recitals of fact and conclusion reached in the prefatory portion 

of this Order are supported by the evidence and are hereby 
adopted as findings of fact; 

 
(4) the Companies’ have again failed to provide the necessary 

evidence for the Commission to exercise its discretion under 
Section 9-229 of the Act and determine what would have been 
reasonable expenditures for this litigation.  Thus, the Companies 
internal WSC labor rate case expenses are disallowed. 

 
(5) the Companies shall otherwise perform all actions that the original 

Order requires of it; 
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(6) all motions, petitions, objections, and other matters in this 

proceeding which remain unresolved should be disposed of 
consistent with the conclusions herein; 

 
IT IS THEREFORE ORDERED by the Commission that the tariff sheets filed 

pursuant to the Order entered on May 22, 2012 by Charmar, Cherry Hill, Clarendon, 
Killarney, Ferson and Harbor on remain in full force and effect without any changes. 

 
IT IS FURTHER ORDERED that any petitions, objections or motions made in this 

proceeding, and not otherwise specifically disposed of herein, are hereby disposed of in 
a manner consistent with the conclusions contained herein. 
 
 IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code Sec. 200.880, this Order is final; it is not 
subject to the Administrative Review Law. 
 
DATED:        November 14, 2012 
BRIEFS ON EXCEPTIONS DUE:     November 21, 2012 
 
 

Glennon P. Dolan 
         Administrative Law Judge 


