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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Petition for Statutory Approval of a Smart Grid 
Advanced Metering  Infrastructure Deployment Plan 
pursuant to Section 16-108.6 of the Public Utilities Act  

: 
: 
: 
: 
: 

 
No. 12-0298 
On Rehearing 

REPLY BRIEF ON REHEARING OF COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”) submits this Reply Brief on Rehearing, 

under the Rules of Practice of the Illinois Commerce Commission (the “Commission” or “ICC”). 

I. INTRODUCTION / STATEMENT OF THE CASE 

The Initial Brief of Staff and the joint initial briefs of the Citizens Utility Board (“CUB”) 

and the Environmental Law & Policy Center (“ELPC”) and the Illinois Attorney General (“AG”) 

and the AARP vary in tone, in their recommendations, and in the degree to which they 

acknowledge and respect the evidence.  None alter the fact that the Commission in July granted 

“rehearing on the deployment schedule,”1 that only ComEd and Staff submitted testimony on 

rehearing, and that the evidence proves that: 

 ComEd’s Revised AMI Plan meets every statutory criterion for an AMI Plan as 

interpreted and applied by the Commission in its June 22 Order.2  It deploys AMI 

meters on an operationally sound basis within the prescribed 10-year period.  It meets 

every technical standard, and delivers over $1 billion in net benefits to customers.   

 ComEd’s Revised AMI Plan is the only practical plan.  The original AMI Plan is now 

impossible.  As Staff of the Commission (“Staff”) points out, AMI meters cannot be 

                                                 
1  Illinois Commerce Commission, Bench Meeting Minutes (July 11, 2012), at 51-52.   
2  Commonwealth Edison Co., Docket No. 12-0298 (Order, June 22, 2012) (“June 22 Order”). 
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deployed in 2012 or early 2013 as originally planned.  Staff Initial Brief on Rehearing 

(“Init. Reh. Br.”) at 22.  ComEd made that clear as early as its Verified Application 

for Rehearing (“Application”) (at pages 7-9), which the Commission granted.   

 ComEd’s Revised AMI Plan includes the only lawful deployment schedule.  The 

Commission’s formula rate decisions rejected the rate treatment on which the original 

Plan was premised.  Whether right or wrong, under those decisions, ComEd cannot 

recover the costs of its original AMI Plan, as the Energy Infrastructure Modernization 

Act (“EIMA”)3 requires.   

 ComEd’s Revised AMI Plan is the only financially prudent plan.  ComEd cannot 

properly invest in AMI meters on the original Plan’s schedule.  Whether or not 

ComEd could nonetheless borrow the required funds, doing so would not be 

financially appropriate.  

Indeed, many of the arguments are already addressed by ComEd’s Initial Brief. 

In contrast, arguments to reject the Revised AMI Plan rest on distortions of ComEd’s 

legal positions and of EIMA.  Among EIMA’s requirements are that a Plan have a positive net 

present value of benefits in excess of costs (“NPV”) and deploy AMI meters within a 10-year 

period.  ComEd’s Revised AMI Plan does that, robustly.  EIMA does not require that evolving 

plans have ever greater NPVs or that plans must maximize NPV without regard to other 

considerations and legal requirements.  Many factors, not just benefits, must be considered 

before embarking on a billion dollar investment program.  As the AG put it months ago, “[i]t is 

important to note that once an AMI Plan is approved, there are certain cost implications for both 

the utility and ratepayers.”  AG Init. Br. (May 30, 2012) at 9.  If AMI deployment is to be 

                                                 
3  Illinois Public Act (“PA”) 097-0616, as amended and supplemented by PA 097-0646. 
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sustained, the Commission cannot ignore its costs or dismiss the need to recover them.  Indeed, 

there is no evidence that the original AMI Plan would remain possible, let alone be more cost-

beneficial, under those changed circumstances.  Moreover, while ComEd believes it improper to 

relitigate why rehearing was granted in the first place, ComEd’s position has not varied and its 

evidence is uncontradicted. 

In the end, the issue is: What AMI Plan should the Commission approve, consistent with 

the EIMA criteria, other legal requirements, and the evidence in the record?  The Commission 

could simply approve ComEd’s Revised AMI Plan, as Staff acknowledges.  However, Staff’s 

Brief also identifies a lawful and sensible outcome, (“Alternative #3”) that ComEd can also 

support.  Under Alternative #3, the Commission would approve the Revised AMI Plan based on 

the record and the law, but would also acknowledge and hold ComEd to a commitment – which 

it confirms here – to explore financially and operationally prudent opportunities to accelerate 

meter deployment, and describe that investigation and its results in its April 1, 2013 AMI Plan 

progress report to the Commission.  ComEd concurs with Staff that its AMI Plan should evolve 

through the annual update process, and this Alternative respects that fact.  It also makes clear that 

neither ComEd nor the Commission is retreating from AMI, or the Smart Grid.  ComEd is 

committed to Smart Grid technology and delivering its many benefits to customers.  But, as 

EIMA recognizes, that effort cannot be undertaken imprudently or in a manner inconsistent with 

the available resources.  Alternative #3 is a workable and reasonable solution that adopts a lawful 

schedule now and preserves future opportunities. 

Proposals to “reject” the revised Plan are neither lawful nor supported.  No party can 

deny that the original AMI Plan is now infeasible and the evidence is undisputed that its financial 

premises have been rendered inapplicable.  AG-AARP’s new-found affection for the original 
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AMI Plan is particularly inconsistent.  Based on the same evidence they now cite to support the 

original Plan, the AG in May and June declared that “the Commission should reject” the original 

Plan, insisted that AMI’s benefits were unproven, and called the long-term NPV of the original 

plan unverified and unreliable.4  Indeed, the AG in its Brief on Exceptions claimed that ComEd’s 

original Plan was too uncertain to approve in part because a revised AMI Plan was forthcoming.5  

Now that ComEd presented and supported its revised Plan, AG-AARP turnabout and champion 

the original Plan that is no longer even viable.  Their posture should be taken for the stratagem 

that it is.  The only other schedule proposed is what Staff identifies as a “second alternative,” but 

material portions of that deployment schedule were not presented in, or supported by, any 

testimony, and it faces operational and financial obstacles.  Moreover, if it has merit, that will be 

shown by the April update.  The Commission cannot approve it, and should not prejudge it, now.   

Lastly, AG-AARP and ELPC-CUB claim that ComEd is trying to avoid the issue of 

financial impact by not embracing its re-litigation during the rehearing.  That is untrue.  As 

ComEd’s Initial Brief made clear, the Commission granted rehearing on the meter deployment 

schedule based on ComEd’s showing in its Verified Application.  That issue need not, and 

should not, be re-litigated and pointing that out is no retreat from the facts.  ComEd has never 

wavered from the fact that the Commission’s formula rate decisions6 not only hurt ComEd but, 

right or wrong on their own merits, were inconsistent with the premises on which the original 

AMI Plan relies and made it impossible for ComEd to recover its costs under the original Plan.  

Indeed, only ComEd and Staff presented any testimony on this issue, and ComEd responded to 

Staff’s financial testimony convincingly.  The parties complaining the loudest presented nothing.  

                                                 
4  See, e.g., AG Initial Brief (May 30, 2012) at 3-4. 
5  See AG Brief on Exceptions (June 1, 2012) at 2-3. 
6  Commonwealth Edison Co., Docket No. 11-0721, final Order dated May 29, 2012 and Order on 

Rehearing dated October 3, 2012.  Trpik Reh. Reb., ComEd Ex. 21.0 at 4:67-5:97.   
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In short, the Revised AMI Plan satisfies the legal requirements and allows time for 

uncertainty to be resolved. Staff’s Alternative #3 acknowledges that while underscoring that the 

process remains open.  Alternative #3 is supported by the record, and acceptable to Staff.  The 

Commission should take that path.  

II. THE EVIDENCE SHOWS THE REVISED AMI PLAN SHOULD BE APPROVED 

The Briefs of Staff and Intervenors organize their arguments differently and mix criteria 

applicable to AMI plans with additional hurdles that ComEd, in their view, had to meet because 

this docket is in rehearing.  ComEd will address the Plan criteria first and then respond, in 

Section III, to arguments concerning the need to reconsider the original Plan. 

A. ComEd’s Revised AMI Plan Meets All Statutory Criteria 

1. Operational Criteria 

ComEd established that its Revised AMI Plan met all the operational criteria of the law, 

as the Commission applied them to its original AMI Plan.  ComEd Init. Reh. Br. at 3-4.  Staff 

concurs that Section 16-108.6(c) of the Act requires an AMI plan to provide for AMI 

deployment across the utility’s entire service territory over a 10-year period in a manner 

consistent with Section 16-108.5(b) of the Act, and acknowledges that ComEd’s Revised AMI 

Plan meets this requirement.  Staff Init. Reh. Br. at 3, 7-8.  None of the other operational aspects 

of the Plan have changed, and the Revised AMI Plan continues to meet all operational and 

technical requirements.  See ComEd Init. Reh. Br. at 3-4.  No party claims otherwise, or cites any 

evidence to the contrary.   

2. Cost-Benefit Criteria 

Staff observes that Section 16-108.6(c) of the Act requires a finding that implementation 

of an AMI plan will be cost-beneficial as defined in Section 16-108.6(b), and acknowledges that 

ComEd’s Revised AMI Plan meets this requirement.  Staff Init. Reh. Br., at . 3-4, 7-8.  The 
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Revised AMI Plan continues to produce benefits that exceed costs by more than $1 billion on a 

net present value basis.  ComEd Init. Reh. Br. at 7-9.  There is no contrary evidence, and no 

party objecting to the Revised AMI Plan cites to any. 

3. Plan Content Criteria 

Staff observes both that there are a number of other AMI Plan requirements under EIMA, 

citing Section 16-108.6(c) and (d), including a vision statement, strategy statement, annual 

milestones and metrics, consumer education plan, consistency with NIST standards, and privacy 

protections for consumers and that they are not at issue in this rehearing.  Staff Init. Reh. Br. at 3, 

fn. 1.  ComEd concurs.  The Commission determined that the original AMI Plan satisfied these 

requirements and the Revised AMI Plan makes no significant substantive revisions to the 

pertinent portions of the original AMI Plan.  See ComEd Init. Reh. Br. at 3-4.   

4. Other Alleged Issues 

CUB-ELPC argue, for the first time on rehearing, that EIMA requires ComEd to present 

evidence that it consulted with the Smart Grid Advisory Council (“SGAC”) prior to arguing for a 

change in the Commission’s decision on rehearing.  CUB-ELPC Init. Reh. Br. at 11.  In fact, 

EIMA calls for consultation with the SGAC prior to filing the initial AMI Plan and says nothing 

about consultation during the litigation or on rehearing.  220 ILCS 5/16-108.6(c).  Section 16-

108.6(e) of the Act also refers to the SGAC consultation in the context of the annual report and 

update, but that is not this proceeding.  220 ILCS 5/16-108.6(e).  Nor does EIMA anywhere 

require a utility to present evidence of its consultation to the Commission, although ComEd did 

so.  Hemphill Dir., ComEd Ex. 1.0, 20:467-73.   

It is also improper for CUB-ELPC to wait until briefing to raise such a claim, especially 

when the issue was not mentioned when rehearing was sought or granted.  If CUB or ELPC 

thought this was actually an issue, it should have been raised by testimony.  Had it been raised, 
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ComEd (in addition to pointing out that it is not an issue at all) could and would have presented 

evidence of its repeated efforts to go beyond the statutory requirements and confer with the 

SGAC regarding potential post-filing revisions, including those contemplated on rehearing, and 

regarding the difficulties the tight time constraints of rehearing posed for SGAC and made it  

unavailable.  Moreover, because counsel for CUB, who serves on the SGAC, was copied on at 

least some of the electronic communications between ComEd and the SGAC regarding the 

Revised AMI plan, CUB was fully aware of ComEd’s efforts to meet with the SGAC.  This is 

perhaps why CUB never offered testimony on the issue.  Perhaps it is also why CUB-ELPC 

chose to cast the argument as one of ComEd’s evidence, instead of raising the issue head on.   

In the end, however, it is neither ComEd’s burden to file evidence of its consultations 

with SGAC, or its efforts to have still further consultations, and it is not a legal requirement to 

consult with SGAC about the rehearing in the first place.  The argument should be rejected.   

B. Staff and Intervenors Incorrectly Describe and Apply ComEd’s Burden 

1. Once ComEd Proves its Prima Facie Case, Other Parties Have the 
Burden of Going Forward 

Staff’s Brief observes that ComEd has the burden of proof in this proceeding, which 

“includes the burden of going forward with the evidence ….”  Staff Init. Reh. Br. at 4.  ComEd 

has never disputed this statement, as far as it goes.  It has the ultimate burden of proof with 

respect to the statutory requirements for approval of an AMI Plan, and it met that burden, amply, 

with evidence.  However, Staff’s discussion of the burden is incomplete.  While the burden of 

proof is often regarded as the burden of persuading the trier of fact on each element of a claim, it 

is actually a two-pronged concept consisting of the burden of persuasion and the burden of 

producing evidence sufficient to make out a prima facie case.  This latter prong is generally 

referred to as the “burden of production,” the “burden of producing evidence.” or the “burden of 
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going forward” on an issue.  See Consolidated Communications Consultant Serv., Inc. v. Illinois 

Bell Tel. Co., Docket 99-0429, 2001 Ill. PUC LEXIS 568, 12-14 (June 4, 2001) (explaining two-

fold nature of the burden of proof).  Staff’s Brief thus fails to make clear that, while the ultimate 

burden of proof for the statutory criteria does not shift and remains at all times with ComEd, “the 

burden of producing evidence can shift between the parties as the case proceeds, depending on 

the nature of specific evidence and the issue it addresses.”  Id. at 13.  As explained by the 

Appellate Court in Anderson v. Dept. of Public Property, 140 Ill. App. 3d 772, 777-78 (4th Dist. 

1986): 

The term ‘burden of proof’ encompasses both the burden of producing 
evidence that will satisfy the trier of fact of the existence of an alleged fact 
and the burden of persuading the trier of fact that the alleged fact is true.  
(Franciscan Sisters Health Care Corp. v. Dean (1983), 95 Ill. 2d 452, 462, 
448 N.E.2d 872, 876, citing McCormick, Evidence sec. 336, at 783-84 (2d ed. 
1972).)  The burden of production is satisfied by evidence which, when 
viewed in the light most favorable to the burdened party, is sufficient to 
enable the trier of fact to find the issue for him; and the burden is satisfied if 
sufficient evidence was introduced to enable the trier of fact to find each 
element of the cause of action more probably true than not, thereby presenting 
a prima facie case. If no evidence is produced which contradicts or impeaches 
such evidence, and the testimony of witnesses is not otherwise rendered 
inherently improbable, such evidence cannot arbitrarily be disregarded.  Such 
a case permits only of inferences favorable to the burdened party, effectively 
shifting the burden of production to the opposing party; and the absence of 
any evidence to meet the prima facie case requires the trier of fact to rule for 
the burdened party as a matter of law.  See E. Cleary & M. Graham, 
Handbook of Illinois Evidence sec. 301.4, at 55-57 (3d ed. 1979). 

Id., 140 Ill. App. 3d at 777-78  In the context of costs in a Commission rate case, the Appellate 

Court put it even more concisely: “Once a utility makes a showing of the costs necessary to 

provide service under its proposed rates, it has established a prima facie case, and the burden 

then shifts to others to show that the costs incurred by the utility are unreasonable because of 

inefficiency or bad faith.” City of Chicago v. Illinois Commerce Comm'n, 133 Ill. App. 3d 435, 

442 (1st Dist. 1985).   
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Here, no one can – nor could – claim ComEd failed to make out its prima facie case, i.e., 

to providing at least some evidence on every statutory element.7  ComEd proved that its Plan 

meets every legal requirement and, while disputing its necessity, also proved again why 

reconsideration of the schedule is warranted.   

2. ComEd Has No Burden to Anticipate Alternative 
Proposals Not Made In, or Supported By, the Record 

Illinois Courts have long recognized that a utility need not anticipate and pre-emptively 

disprove arguments that other parties may raise but on which they have provided no evidence.  

Having the ultimate burden of proof does not change that fact.  Rejecting such a claim by the AG 

in the context of a rate case, the Appellate court in City of Chicago v. Illinois Commerce 

Comm'n, 133 Ill. App. 3d 435, 442 (1st Dist. 1985) stated: 

The People's argument is based entirely on the erroneous assumption that a 
utility has the burden of going forward on any and all issues which are 
conceivably relevant to the reasonableness of its proposed rates.  This premise 
is directly contrary to the overwhelming weight of authority and would place 
an impossible burden on the utility of anticipating the basis of every 
intervenor’s objection and of coming forward with evidence during its case in 
chief with respect to each objection. 

Once ComEd has met its burden of establishing its own prima facie case, the burden of 

production shifts to others with respect to claims they may make in opposition.  It is not enough 

to simply posit hypothetical alternatives, arguments, or supposed facts in briefs8 and then assert 

the ComEd “failed” to respond to them.  Especially given the absence of evidence from the AG, 

AARP, CUB, and ELPC, it bears repeating that where no evidence was offered a ComEd’s 

                                                 
7  See Sherman v. Cryns, 203 Ill. 2d 264, 275 (2003) (“A plaintiff establishes a prima facie case by 

proffering at least ‘some evidence on every element essential to [the underlying] cause of action.’”); accord Happel 
v. Mecklenburger, 101 Ill. App. 3d 107, 111 (1st Dist. 1981). 

8  Of course, briefs and arguments of counsel are not evidence and do not prove facts.  Johnson v. Lynch, 66 
Ill.2d 242, 246, 362 N.E.2d 345, 346 (1977); Lagoni v. Holiday Inn Midway, 262 Ill.App.3d 1020, 1035, 635 N.E.2d 
622, 632-33 (1st Dist. 1994).  As the parties were reminded in ComEd’s formula rate case, only competent evidence 
meeting Rule 191 standards can create or prove a genuine issue of material fact.  Perfection Corp. v. Lochinvar 
Corp., 349 Ill. App. 3d 738, 744-45 (1st Dist. 2004). 
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prima facie showing, ComEd has met its burden and the deficiency lies with the opponent.  All 

other issues aside, no witness supports the view that the Commission must reject the Plan.   

C. The Evidence Cannot Be Avoided by Efforts to Change the Criteria9 

Intervenors pay lip service to the “plain language” of Section 16-108.6, but their 

arguments to reject the Revised AMI Plan rely on “criteria” that are not those of EIMA.  Staff, 

too, at times urges the Commission to evaluate AMI Plans in a manner contrary to EIMA.  

EIMA establishes absolute criteria for AMI Plans. Indeed, while EIMA expressly recognizes that 

AMI Plans will evolve, it imposes no requirement that newer plans be more beneficial, or have a 

greater NPV, than their predecessors, even if those predecessor plan remained feasible (which 

the original AMI Plan is not).  There are many reasons why AMI Plans evolve, from financial to 

technological, and those reasons may raise costs or reduce benefits.  EIMA’s criteria recognize 

that fact.   

The archetypal example of this attempt to turn criteria applicable to the Revised AMI 

Plan into “comparison tests” is the lengthy CUB-ELPC argument that the Revised AMI Plan 

must be rejected because has a lower NPV and defers meter deployment and delivery of the 

resulting functionality longer as compared to the original AMI Plan.  CUB-ELPC Int. Reh. Br. at 

17.  This argument does not deny that Revised AMI Plan meets every statutory goal – and meets 

them all by a wide margin.  Moreover, it is premised not only on the erroneous “comparison” 

theory, but also on making the comparison not against plans that are lawful and feasible, but 

against the original AMI Plan.  That Plan is no longer possible and has been proven to fail actual 

EIMA requirements, such as cost recovery.  It is not a valid benchmark, in any event. 

                                                 
9 While Staff also states that “the original meter deployment schedule has been delayed by approximately 

three years …,” (Staff Init. Reh. Br. at 5), this is an overstatement.  ComEd’s Revised AMI Plan calls for meter 
deployments to begin in January of 2015 (O’Toole Dir. on Reh., ComEd Ex. 16.0 REV, 8:162-3; see also O’Toole 
Dir., ComEd Ex. 2.0 REV, 14:257), 28 months or 2-1/3 years after the original plan.  The gap shrinks thereafter. 
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The claim is also made that the Commission has somehow already rejected this view of 

EIMA.  That, too, is incorrect.  ComEd does not assert that the Commission cannot modify a 

plan.  Likewise, the issue is not whether the Commission can act outside the scope any criterion, 

for example, to address “vulnerable customers.”  The issue here is where the General Assembly 

has spoken and established specific statutory criteria, the Commission cannot apply them as if 

they said something else.  No rule of construction or generic authority allows the Commission to 

disregard the plain meaning of the words the General Assembly used.  Bridgestone/Firestone, 

Inc. v. Aldridge, 179 Ill. 2d 141, 149 (1997).   

There is no doubt about the criteria the General Assembly actually established.  An AMI 

Plan is cost-beneficial as long as the value of benefits exceeds total costs, without any further 

specifications.  220 ILCS 5/16-108.6(a).  The only restriction on actual deployment of meters 

was that it must be done within ten years.  220 ILCS 5/16-108.6(c)(3).  That language was 

intended to allow the utilities flexibility in implementing AMI.  The Commission recognized that 

language was intended to allow utilities flexibility when it held in its June 22 Order, that ComEd 

was in the best position to determine the complexities of deployment.   

The Commission agrees with intervenors that a shorter deployment could 
bring the benefits of AMI meters to customers sooner, but also recognizes that 
the EIMA only requires full deployment within 10 years - as long as that 10-
year deployment is cost beneficial. While the Commission has clear authority 
under Section 16-108(c) of the Act to modify ComEd’s AMI Plan, including 
its proposed deployment timetable, the Commission believes that ComEd is in 
the best position for understanding the operational complexities of such a 
deployment. 

June 22 Order at 14.  EIMA specifically provides that investments need not occur 

equally over the investment period.  220 ILCS 5/16-108.5(b).  Further, even Staff concedes that, 

“the Commission could quite lawfully approve the Revised Plan without modifications… [it] is 

both cost-beneficial, and would if adopted result in AMI deployment throughout ComEd’s 
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service territory within a ten year period, consistent with the requirements of Section 16-

108.6(c).” Staff Init. Reh. Br. at 20.  In contrast, EIMA does not state that only the most cost-

beneficial plan should be approved or that the deployment must be done as expeditiously as 

possible.   

Nor does EIMA state that revised AMI Plans can be revised only on a showing of 

“financial necessity,” a concept that appears nowhere in Section 16-108.5.  Had the General 

Assembly intended to create such a “standard,” it could have done so, but it did not.  What 

EIMA does call for – and call for expressly -- is full recovery of reasonable and prudent costs.  

220 ILCS 5/16-108.5(b)   Plans that do not permit full recovery are not consistent with this 

directive.  Although it was not required, ComEd proved the vast discrepancy between the 

revenues ComEd anticipated receiving under EIMA, on which the Original Plan was based, 

versus the revenues under the 11-0721 Orders.  The financial recovery of ComEd’s investments 

has a significant impact on operations and is why ComEd is currently before the Commission 

seeking approval of the statutorily compliant Revised AMI Plan.  That issue is addressed in more 

detail in Section III, below.  But, legally, the idea that Plans can only be updated on a showing of 

“necessity” or a threatened “credit downgrade” is contrary to EIMA. 

Finally, there is no basis for “ordering” ComEd to invest per the now impossible original 

Plan.  EIMA recognizes a utility’s right to control its own operations even in the scenario – far 

from this rehearing – where the Commission finds, after notice and hearing, that a participating 

utility’s progress in implementing its AMI Plan is materially deficient.  See 220 ILCS 5/16-

108.6(e).  EIMA is clear that even in that scenario the remedy is for the Commission to “issue an 

order requiring the participating utility to devise a corrective action plan.  Id. (emphasis added).  

In contrast, the Commission’s general authority to direct a utility to make investments is very 
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limited, not applicable here, and requires a substantial showing very different from that which 

can, or has, been made in this docket.  See 220 ILCS 5/8-503. 

III. THE EVIDENCE ALSO SHOWS WHY REHEARING WAS REQUIRED 

A. The Evidence Shows the Original AMI Plan Is Not Financially Viable 

Mr. Trpik’s testimony established without contradiction that “ComEd cannot recover its 

prudent and reasonable costs, including its costs of capital, and will experience, in the aggregate, 

a continuing revenue shortfall of about $100 million per year in 2014 and beyond.”  Trpik Reh. 

Reb., ComEd Ex. 21.0, 1:17-19; accord id. at 3:53-58.  As a result, and “in light of the 

immediate and long-term impacts … and the uncertainty of future cost recovery,” ComEd cannot 

proceed with the original AMI Plan.  Id. at 5:94-97.   

Parties’ argue this point, but the evidence allows no debate.  The only other witness on 

the financial issues, Staff witness Mr. Pregozen, addresses neither of Mr. Trpik’s conclusions.  

Mr. Pregozen does not testify that ComEd can fully recover its AMI costs under the original 

AMI Plan.  Indeed, he does not discuss cost recovery at all.  Nor does Mr. Pregozen address 

whether the financial premises of the original AMI Plan are sustainable under the formula rate 

orders, while Mr. Trpik establishes that they are not.  And, he cannot deny Mr. Trpik’s specific 

conclusions. 

Mr. Pregozen instead opines on whether ComEd is able to access the credit markets to 

secure “financial resources” by taking on additional debt without a downgrade.  Pregozen Reh. 

Dir., Staff Ex. 3.0, 6:99-7:109.  But, the fact that a company can borrow despite being unable to 

recover its costs does not mean it is prudent or sensible to take on that debt in the face of a $500 

million shortfall in recovering costs.  Given the question of what deployment schedule should be 

approved, “[w]hether or not ComEd has near-term availability of capital through access to the 
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debt markets is simply not the question.”  Trpik Reh. Reb., ComEd Ex. 21.0, 3:50-51.  Mr. 

Trpik’s conclusion that ComEd cannot appropriately borrow in this case is unrebutted.  Id. at 

5:98-102, Tr. on Reh dated Nov. 1, 2012 at 97:19-98:15. 

Moreover, the Commission could not legally approve a plan requiring ComEd to borrow 

in the face of inadequate cost recovery.  EIMA respects a utility need to recover reasonable and 

prudent actual costs.  Staff all but acknowledges that this is impossible under the original Plan 

when it argues, that ComEd had not proven its financial rationale for revising the Plan because 

“ComEd’s own estimates of income available to shareholders … far exceed the amounts it would 

have expended for its AMI capital investments under the original AMI Plan.”  Staff Init. Reh. Br. 

at 14.  In plain language, Staff argues that ComEd should proceed on the original AMI 

deployment schedule so long as ComEd could fund AMI by not satisfying its cost of equity 

(“income available to shareholders”).  Respectfully, this view is dead wrong, factually and 

legally.  Factually, Staff – and every other fair commentator – have long recognized that 

preventing a utility from recovering its capital costs is contrary to the best interests of 

shareholders and customers.  Legally, it is both fundamentally unconstitutional10 and contrary to 

EIMA. which not only recognizes the need to recover costs of equity, but establishes a formula 

defining them.  220 ILCS 5/16-108.5(c)(3).   

Finally, Staff states that ComEd will have “adequate funds from operations to comply” 

but the fact that levels of Funds from Operations stay above credit default or downgrade levels 

says nothing about whether ComEd can recover its costs, nothing about whether the investment 

is sound, and nothing about whether those cash flows or the larger financial picture are consistent 

                                                 
10 A utility is entitled to earn a reasonable rate of return, comparable to that of like firms, on its rate 

base.  Duquesne Light Co. v. Barasch, 488 U.S. 299, 310 (1989); Federal Power Comm’n v. Hope Natural Gas Co., 
320 U.S. 591, 622 (1944); Bluefield Water Works & Improvement Co. v. Public Service Comm’n of West Virginia, 
262 U.S. 679, 693 (1923).  
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with the assumptions of the original Plan.  Mr. Trpik confirms that they are not.  Trpik Reh. 

Reb., ComEd Ex. 21.0, 3:59-4:66. 

B. This Issue Need Not Be Revisited 

ComEd’s Verified Application for Rehearing (“Application”) clearly requested that the 

Commission grant rehearing to revise ComEd’s AMI deployment schedule.  Application, p. 4.  

ComEd has already explained that the granting of rehearing operates to vacate the portion of the 

order on which rehearing was granted.  ComEd Init. Reh. Br. at 13-15.  As with any motion for a 

new hearing or trial, the rehearing is conducted on the same standards as the original hearing and 

the basis for granting rehearing is not relitigated.  Id. at 13-14. 

Fact based arguments similarly fail and reinforce that this issue was already considered 

by the Commission.  Staff describes a number of current facts about the status of deployment 

under the AMI Plan, such as the deferral of the original schedules for a number of business 

redesign processes and replacement of the Meter Data Management System (“MDMS”), as the 

result of ComEd’s Revised AMI Plan.  See Staff Init. Reh. Br. at 5.  While those facts were taken 

into account in developing the Revised AMI Plan, it would not be accurate to characterize them 

as new items occurring because of the Revised AMI Plan.  Indeed, these facts were presented in 

support of ComEd’s Application -- long before ComEd developed and presented its Revised 

AMI Plan on rehearing.  See Application, at 7-8.  Attempts to portray these facts as new matters 

that need to be addressed again on rehearing are erroneous and meritless.  These facts were clear 

when the Commission ruled on ComEd’s Application.  The Commission made no statements and 

took no action to define the scope of rehearing granted pursuant to the Application as 

consideration of the reasons why ComEd sought rehearing to present a new deployment 

schedule.  Rather, the Commission simply voted unanimously to “grant rehearing on the 

deployment schedule.”  July 11, 2012 Bench Meeting Minutes at 51:8-20. 
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IV. ADDRESSING THE REVISED PLAN ON REHEARING DOES NOT USURP 
THE ANNUAL REPORT PROCESS 

As detailed above, ComEd’s expectation of the costs it would recover under EIMA was 

far from the actual impact of the 11-0721 Orders.  Due to the statutory filing requirements 

ComEd had to propose a plan that was based on what it believed, from the statute itself and the 

resolution, to be a clear direction on what costs would be recovered.  ComEd was required to file 

its AMI Plan prior to the 11-0721 Orders.  The first 11-0721 Order was so contrary to the 

expected cost recovery that ComEd was immediately put into a financial position where it had to 

decrease AMI deployment activities.  See Application.  As a result ComEd immediately sought a 

stay and then rehearing in order to be transparent regarding the significant delay in deployment 

that was inevitable given the negative financial impact of the June 22 Order.   

ComEd’s efforts in seeking rehearing were not to usurp the annual process, but to be 

forthcoming, transparent, and allow the Staff and other parties a fair opportunity to litigate 

continuing compliance with statutory requirements given a change in the AMI deployment 

schedule.  It was also an effort to be responsible and perform a revised cost benefit analysis with 

the revised schedule to ensure that the Revised Plan met the statutory criteria of being cost-

beneficial.  The EIMA’s provision for the annual report requires ComEd to update the 

Commission on the progress of the AMI Plan.  220 ILCS 5/16-108.6(e).  It hardly seemed 

appropriate to sit on those facts for ten months and inform the Commission and parties for the 

first time in April 2013, potentially litigating it in an investigatory proceeding at that late 

juncture.   

Further, Administrative Law Judge (“ALJ”) Haynes agreed with ComEd’s effort to be 

transparent.  ALJ Haynes recommended that the Commission grant rehearing on the deployment 

schedule so that “the Commission can ensure that the AMI Plan is modified consistent with its 
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requirements.”  ALM Memorandum filed on July 11, 2012 pages 1-2.  Additionally as properly 

acknowledged by ALJ Haynes, there was no statutory provision that prohibited ComEd from 

modifying its Plan.  Id.   

V. OTHER PROPOSALS 

A. Staff’s Second Alternative 

Staff’s initial brief on rehearing presents as Staff’s second alternative a new alternative 

deployment schedule that was never specifically presented in testimony.  See Staff Init. Reh. 

Br.at 21.  As such, the operational and cost-benefit impacts of this new deployment schedule 

have not been addressed via testimony and are not supported by the record.  It is clear that Staff’s 

new alternative deployment schedule does not address financial issues.  Further, while ComEd 

never claimed operational issues were the cause for delay, it is clear that operational 

considerations must be taken into account in developing a revised deployment schedule.  Staff’s 

new alternative deployment schedule has not been vetted for operational issues.  For instance, 

Staff’s proposal appears to assume that meters can be installed at all times during the switchover 

to a new MDMS.  Staff’s second alternative should be rejected. 

B. Proposals to Adopt the Original Plan 

Both CUB-ELPC and AG-AARP request the Commission to deny the Revised Plan and 

direct ComEd to comply with the original deployment plan.  Even Staff acknowledges that the 

original deployment plan can no longer be complied with based on the impossibility of its 

implementation.  Staff Init. Reh. Br. at 22.  Staff expressly states it would not recommend this 

option.  Id.  Further, this is a ten year utility plan and ComEd no longer proposes that plan.  

There is no basis on the current record to adopt the original AMI Plan. 
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VI. CONCLUSION 

For all reasons appearing of record herein, the Commission should approve ComEd’s 

Revised AMI Plan.  The evidence, as ComEd and Staff both point out, proves that the Revised 

Plan meets all the legal criteria.  Further, ComEd has no objection to the Order making clear, as 

Staff proposed in its “Alternative Number 3,” that ComEd’s 2013 Update Report should 

expressly address alternatives that are then operationally and financially viable, including the 

potential to accelerate all or part of the meter deployment from the schedule set out in the 

Revised Plan.   
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