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Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to Section 200.800 of the Rules of Practice (83 Ill. Adm. Code 200.800) of the 

Illinois Commerce Commission (“Commission”), respectfully submits its Reply Brief on 

Rehearing in the above-captioned matter. 

I. INTRODUCTION 

In addition to Staff and Commonwealth Edison Company (“ComEd”), the 

following parties submitted Initial Briefs on Rehearing (“IBs”)  in this matter:  The People 

of the State of Illinois (“AG”) and AARP (together, “AG/AARP”) and the Citizens Utility 

Board (“CUB”) and the Environmental Law and Policy Center (“ELPC”) (together, 

“CUB/ELPC”).     

Aside from issues addressed in this Reply Brief on Rehearing (“RB”), Staff 

stands by the positions articulated in Staff’s IB.  Failure to address a specific issue in 

this RB does not constitute a change of position from Staff’s IB.   
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II. COMED’S REVISED AMI PLAN AND DEPLOYMENT SCHEDULE  
 

A. ComEd’s Attempt to Narrow the Scope of this Rehearing is Without 
Merit 

ComEd maintains that it was not required to address its financial condition in this 

rehearing, arguing that the only criteria and factors to be applied are those of the 

Commission’s June 22, 2012 Order in this proceeding.  (ComEd IB at 13-15)  ComEd’s 

argument is without merit and should be rejected.   

The premise of ComEd’s argument is that “[a] rehearing is not an appeal of the 

original order or judgment and does not require the party granted rehearing to again 

demonstrate that the original order or judgment was deficient.”  (Id. at 14)  Instead, 

ComEd asserts, “…it is simply a new hearing conducted in accordance with the same 

legal standards that applied in the original hearing.”  (Id.)  This argument is entirely 

without merit.  Section 10-113 of the Public Utilities Act (“Act”) (Rescission or Hearing of 

Order) provides, in pertinent part: 

If, after such rehearing and consideration of all of the facts, including those 
arising since the making of the rule, regulation, order or decision, the 
Commission shall be of the opinion that the original rule, regulation, order or 
decision or any part thereof is in any respect unjust or unwarranted, or should be 
changed, the Commission may rescind, alter or amend the same. 

(220 ILCS 5/10-113(a)) 
 

As the above language indicates, the scope of any rehearing clearly extends to 

consideration of all of the facts, including those arising since the making of the order 

that is the subject of the rehearing.  Further, a decision to alter or amend any part of the 

order that is the subject of rehearing is clearly to be based on the Commission’s 

consideration of those facts.  The Commission is tasked with determining what, if any, 
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change to the AMI deployment schedule that it approved in its June 22, 2012 Order is 

warranted.  (Notice of Commission Action, July 12, 2012; Tr. at 50-52, July 11, 2012; 

Order at 64-65, Docket No. 12-0298, June 22, 2012; Notice of Administrative Law 

Judge’s Ruling, October 25, 2012)  The sole factual basis put forth for altering the 

deployment schedule was ComEd’s changed financial circumstances.  (ComEd IB at 2)  

Therefore, any decision by the Commission to alter or amend the deployment schedule 

must be based on a consideration of those financial circumstances.  ComEd’s argument 

that the Commission’s decision must somehow be made in a vacuum, void of any 

consideration of the primary factual basis that is directly relevant to that decision, is both 

illogical and directly contrary to the Act.    

 ComEd’s argument runs contrary to the plain language of Section 10-113(a) of 

the Act.  (220 ILCS 5/10-113(a))  Further, as Staff pointed out in its IB, ComEd’s 

position inherently limits the Commission’s authority to modify the AMI Plan under 

Section 16-108.6(c) of the Act, in violation of well-established principles of statutory 

construction.  (Staff IB at 11)  Finally, it is readily apparent that both the Commission 

and the Administrative Law Judge envisioned a much wider scope in this rehearing than 

ComEd’s position would entail, specifically one that encompasses consideration of the 

Company’s finances.  (Id. at 10-11)  Accordingly, ComEd’s attempt to artificially narrow 

the scope of this rehearing should be rejected. 

 ComEd states that: “[i]t is well established that the rehearing process operates to 

vacate or supplant the order or judgment, or portion thereof, on which rehearing was 

granted.” ComEd IB at 13, citing Colesar v. Star Coal Co., 255 Ill. 532, 544, 99 N.E. 

709, 714 (1912). Colesar, decided over 100 years ago, was not brought, decided under, 



Docket No. 12-0298 
On Rehearing 

Staff Reply Brief 

4 

or in any way related to the Public Utilities Act; indeed, it predates the enactment of the 

Public Utilities Act by some years. It dealt with an appeal taken from a judgment entered 

in what was essentially a negligence claim related to the inspection of a coal mine, See, 

generally, Colesar. Its applicability in this matter is limited bordering on nonexistent. 

 The other cases cited by ComEd seem even less apposite. The only remote 

connection Staff can find between Klatt v. Commonwealth Edison Co., 33 Ill.2d 481 

(1965), see ComEd IB at 14, and this matter is the fact that ComEd was a party to that 

civil matter, wherein the daughter of a ComEd employee brought an action against 

ComEd to recover damages resulting from personal injuries she suffered when her 

father’s ComEd company vehicle, which he was driving and in which she was riding, 

collided with another vehicle. Klatt at 483-484. Again, there is no connection with this 

matter and the Public Utilities Act.  

Likewise, Prairie v. Snow Valley Health Resources, Inc., 324 Ill.App.3d 568, 571 

(2nd Dist. 2001), see ComEd IB at 14, avails the company not at all. Prairie dealt with a 

fairly routine medical malpractice / wrongful death action, interesting only insofar as the 

plaintiff’s decedent appears to have been 103 years old. Prairie at 571. Again, there is 

no suggestion that this matter has the slightest connection to Section 10-113 of the 

Public Utilities Act, or any other section.  

The only marginally relevant case ComEd cites is from 1919. Moreover, the case 

in question deals with an entirely different issue: which order, the original order or an 

order subsequently entered on rehearing, causes a a 30-day limitation on the filing of a 

notice of appear to commence. Commerce Comm’n v. Pittsburgh, C., C. & St. L. Ry. 

Co., 290 Ill. 580, 584, 125 N.E. 495, 497 (1919). Even were this not the case, the 
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portion of that that case cited by ComEd is of little utility to it. If indeed “[w]here an 

unrestricted rehearing is granted the whole case is reopened and comes up for 

consideration as though no judgment had ever been entered”, ComEd IB at 14, citing 

Pittsburgh, C., C. & St. L. Ry. Co., 290 Ill. at 584, 125 N.E. at 497, then where, as here, 

a rehearing restricted to one and only one issue was granted, the elderly dicta in 

question does not apply. 

Perhaps most fatal to ComEd position, however, is an action the company itself 

took. Specifically, on June 7, 2012, ComEd  filed a Motion for Post-Order Stay and 

Other Relief. See, generally, Motion. The Motion requested – on a prospective basis – 

that the Original Order in this proceeding be stayed. The Motion also made clear that 

ComEd intended to seek rehearing. It can only be concluded from this that ComEd’s 

legal position on June 7 was that, absent a stay, it was required to comply with any 

order the Commission entered even if rehearing was granted. ComEd’s change of 

position, while doubtless expedient, is difficult to explain and impossible to legally justify.  

B. ComEd has Failed to Satisfy its Burden of Proof Regarding its 
Financial Circumstances 

ComEd’s IB contains significant factual inaccuracies that warrant correction.  As 

Staff’s analysis has demonstrated, the record shows that it is not a question of ComEd’s 

financial ability to deploy AMI faster than it proposes but a question of its willingness to 

do so. 

ComEd’s IB effectively alleges that its ostensible $100 million revenue shortfall is 

a direct result of the Commission’s Order on Rehearing in Docket No. 11-0721 because 

it did not interpret EIMA “in a manner financially consistent with the interpretation that 

was subsequently and overwhelmingly confirmed by the Illinois House of 
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Representatives in House Resolution 1157.” (ComEd IB at 11)  It is the Company’s 

earnings and not its revenues that determine its ability to undertake the original 

deployment plan. (Staff IB at 14) Thus, this allegation needs to be viewed with reference 

to the facts in this record.  

The referenced House Resolution (“HR 1157”) dealt with three rate issues that 

formed the scope of the Commission’s Order on Rehearing in Docket No. 11-0721. 

ComEd did not prevail on two of the three issues (i.e., the interest rate and rate base 

used for reconciliation or the “true-up”). ComEd assessed the financial impact of those 

decisions in its response to Staff Data Request FIN 1.01, Attach 2. (Staff Ex. 3.0, 

Attachment B at 4)  In contrast to ComEd’s assertion in its IB that it would incur a $100 

million annual shortfall from the loss of those two issues on rehearing, the Company 

assessed the annual revenue impact of the Commission’s decision on these two issues 

as: ***BEGIN CONF XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXX END CONF*** for the years 2013 through 2016, 

respectively. (Id. at lines 12 and 13)  All of these ComEd estimates indicate an annual 

“shortfall” that is significantly less than $100 million. Clearly, none of these facts of 

record support ComEd’s allegation that it would have $100 million more revenues 

annually had the Commission ruled in ComEd’s favor in Docket No. 11-0721 on 

Rehearing on all three issues. 

Equally egregious is the Company’s claim in its IB of a “$500 million shortfall.”1 

(ComEd IB at 12) The record demonstrates that this figure includes Commission 

                                            
1 The Company appears to have taken its alleged $100 million annual shortfall and multiplied it 
by five years. 
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adjustments to ComEd’s revenue requirement that have nothing to do with EIMA 

generally or HR 1157 specifically.  Specifically, ComEd CEO and Treasurer Mr. Trpik 

testified that the Commission’s Orders in Docket No. 11-0721 included traditional 

ratemaking adjustments not necessarily addressed in EIMA. (Tr. at 96-97, 100, 

November 1, 2012) Nonetheless, ComEd assessed the total financial impact of the two 

issues on which it did not prevail on rehearing for the years 2012 through 2016 to 

be***BEGIN CONF XXXXXXXX. END CONF*** (i.e., the sum of lines 12 and 13 of Staff 

Ex. 3.0, Attachment B at 4).  This total estimate from data provided by ComEd is 

significantly less than the $500 million shortfall it alleges. 

Having exposed the inaccuracies underlying the Company’s revenue shortfall 

allegations, it is apparent that the significant difference between the Company’s alleged 

$100 million annual revenue shortfall and the much lower “shortfall” numbers it provided 

in this record are the Commission-ordered disallowances (e.g., unreasonable employee 

bonuses, incentive compensation and perks; assets more properly allocated to 

ComEd’s transmission business; costs already being recovered by the Company from 

other riders; pass through taxes for which the Company acts only as a collection agent) 

in its May 29, 2012 Order in Docket No. 11-0721. The Company’s Application for 

Rehearing of those disallowances, however, was denied by the Commission.2 

Therefore, there is no sound basis for the Company to allege a $100 million annual 

revenue shortfall when a substantial portion of that “shortfall” reflects requested costs 

that were not deemed just or reasonable. 

                                            
2 As Staff understands the Company’s position, it has appealed the Commission’s October 3, 
2012 Order on Rehearing. 
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Staff clearly demonstrated in its IB that the Commission’s Orders in Docket No. 

11-0721 are not sufficient cause for delaying the AMI deployment to 2015.  (Staff IB at 

17)  The financial data provided by ComEd to both credit rating agencies and in 

discovery indicate that despite those Orders, ComEd has a healthy projected bottom 

line that could have absorbed the expenditures it projected under the original AMI 

deployment plan.  (Staff IB at 12-17).   In short, the record shows that it is not a question 

of ComEd’s financial ability to deploy AMI faster than it proposes but a question of its 

willingness to do so. 

 ComEd’s criticism that the Staff considered only the FFO/Debt ratio is without 

merit.   (ComEd IB at 12).  First, the record shows that ComEd performed no analysis of 

its creditworthiness in deciding whether it could maintain the original AMI deployment 

schedule.  (See Staff Ex. 3.0 Attachment B, pp. 1-9)  Second, Staff’s analysis of the 

impact of the 11-0721 Orders on ComEd’s creditworthiness necessarily relied on 

ComEd’s own analysis.   Consequently, Staff examined but one of the several financial 

ratios that the credit ratings agencies analyze because ComEd itself calculated just one 

credit metric, FFO/Debt, for its presentations to Standard & Poor's, Moody’s and Fitch.  

(See Staff Ex. 3 at 4 and Attachment A)  In other words, the limited scope of Staff’s 

analysis of ComEd’s credit worthiness is due wholly to the limited scope of the financial 

information ComEd provided.  Finally, the record shows that even after the 

Commission’s Order on Rehearing in Docket No. 11-0721, none of the credit rating 

agencies have placed ComEd’s credit ratings on their watch lists, let alone downgraded 

them. 
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C. Options and Recommendations 

The Commission is tasked in this rehearing with determining what, if any, change 

to the AMI deployment schedule that it approved in its June 22, 2012 Order is 

warranted.  (Notice of Commission Action, July 12, 2012; Tr. at 50-52, July 11, 2012; 

Order at 64-65, Docket No. 12-0298, June 22, 2012; Notice of Administrative Law 

Judge’s Ruling, October 25, 2012)  In making that determination, the Commission 

clearly has authority to assess all of the evidence it deems relevant, and to make the 

modifications it deems necessary, including those that are “…consistent with developing 

a cost-beneficial Smart Grid, which enhances and enables customers’ ability to take 

advantage of Smart Grid functions.”  (Order at 64, Docket No. 12-0298, June 22, 2012)   

ComEd, in turn, has the burden of proof to demonstrate by a preponderance of the 

evidence that the changes it has proposed to the AMI deployment schedule are in fact 

warranted.  (Staff IB at 4-5) 

Based on considerations of the arguments advanced in the Initial Briefs of the 

other parties to this proceeding, Staff makes the following recommendations.  

 As an initial matter, the Staff notes that the state of the record in this proceeding 

is less fully developed that might be ideal, in part due to ComEd’s decision to attempt to 

remove financial issues from play in the proceeding. This consideration informs the 

Staff’s recommendation as advanced herein.  

 The Commission must approve some deployment schedule in this proceeding; 

Section 16-108.6(c)(3) requires that an approved plan contain: “a deployment schedule 

and plan that includes deployment of AMI to all customers for a participating utility other 

than a combination utility[.]” (220 ILCS 5/16-108.6(c)(3)) Three such schedules have 

been proposed. 
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 CUB/ELPC argue that the Commission should reject ComEd’s Revised Plan, and 

require it to comply with the Approved Plan, the latter being the Plan approved by the 

Commission in its Jun 22, 2012 Order. (CUB / ELPC IB at 12-18) CUB / ELPC argue 

that implementation of the Revised Plan would result in customers realizing significantly 

fewer benefits than they would under the Approved Plan. (Id.) CUB / ELPC further 

argue that ComEd failed to address in its case-in-chief the financial issues upon which 

the Commission based its grant of rehearing. (Id. at 5-8)  

 AG/AARP advance the same arguments as CUB / ELPC. (AG/AARP IB at 8-15) 

AG/AARP further argue that ComEd can argue its case for a revised deployment plan in 

its April 1, 2013 Report to the Commission. (Id. at 15-17) 

 There is no question that the Approved Plan is the result of a well-developed 

evidentiary record, which is less true of the other plans advanced in the proceeding. 

However, as the Staff has previously noted (Staff IB at 22) the Commission should not 

require ComEd to comply with the Approved Plan for the compelling reason that the 

Approved Plan is now impossible to implement. Several critical dates for procurement of 

technology, deployment of meters, and deployment of staff have irrevocably slipped. 

While the Staff concurs with AG / AARP that the April 1, 2013 Report will provide a 

useful tool to determine what constraints actually exist with respect to implementation of 

ComEd’s AMI Plan, the Staff cannot in good conscience recommend that the 

Commission adopt an option that is impossible to implement, regardless of how 

beneficial to customers it might theoretically be.  

 The second option before the Commission is the Revised Plan proposed by 

ComEd. As Staff has previously noted, (Staff IB at 20), the primary advantage of this 
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plan is that ComEd considers itself capable of implementing it. ComEd has identified 

operational and (apparently in the alternative) financial issues that in its view prevent 

earlier implementation. The disadvantages of the Revised Plan, however, are 

significant; apart from being weakly supported by evidence (especially as to the 

financial need for it in the first place), the Revised Plan results in significantly reduced 

benefits to customers as a result of delayed deployment.  

 Finally, Staff advanced a proposal that adopts an alternative deployment 

schedule proposed by Staff in its Initial Brief, based on the testimony of Staff witnesses 

Drs. Eric P. Schlaf and David Brightwell. (Staff IB at 17-20, 21-22) This schedule has 

several advantages, including the fact that its implementation is possible, it affords 

customers greater benefits than ComEd’s Revised Plan (if fewer benefits than the 

Approved Plan), and it has reasonable evidentiary support. Staff continues to advocate 

its adoption. 

Staff further recommends that ComEd be directed to explore opportunities to 

accelerate deployment and to raise any further matters that it believes bear on its ability 

to implement the schedule that is ultimately approved in this proceeding, and to 

describe those opportunities and other matters in detail for the Commission’s 

consideration in ComEd’s April 1, 2013 AMI Plan progress report to the Commission 

prescribed by Section 16-108.6(e) of the Act. (220 ILCS 16-108.6(e))  
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III.  CONCLUSION 

Staff respectfully requests that the Illinois Commerce Commission approve 

ComEd’s Revised AMI Plan with Modifications consistent with Staff’s recommendations 

in its Initial Brief on Rehearing and this Reply Brief on Rehearing. 

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
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