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RESPONSE OF THE ILLINOIS COMPETITIVE ENERGY ASSOCIATION  
TO THE CITIZEN UTILITY BOARD’S MOTION TO STRIKE 

 
The Illinois Competitive Energy Association (“ICEA”) comes before the Illinois 

Commerce Commission (“Commission” or “ICC”) and respectfully submits its Response to the 

Motion to Strike of the Citizens Utility Board (“CUB”) that was filed in this proceeding on 

October 30, 2012. 

In its Motion to Strike (“Motion”), CUB claims that several statements in the Corrected 

Direct Testimony of Jennifer Frederick filed by ICEA on October 31, 20121 are improper legal 

opinions. ICEA disagrees and the Motion should be denied.  Should the Commission determine 

the Motion has merit, ICEA requests that the Commission grant it the opportunity to make 

revisions to the Corrected Direct Testimony in an effort to cure any defect.  

I. ARGUMENT 

A. The Motion to Strike Should Be Denied Because the Corrected Direct 
Testimony Does Not Contain Improper Legal Conclusions or Interpretations. 

CUB generally objects to various statements in the Corrected Direct Testimony on the 

grounds that the statements “interpret the Public Utilities Act (“PUA”), offer an opinion without 

qualification on whether ComEd’s Peak Time Rebate (“PTR”) program can be approved under 

the PUA by the ICC, and weigh the credibility of ComEd’s arguments against her interpretation 

of what the PUA requires.”  (Motion to Strike at 3.)  CUB specifically identifies these statements 

                                                 
1 ICEA attempted to file the corrected testimony with the Commission on Friday, October 26, 2012, but was 
unsuccessful.  All parties of record received a copy of the corrected testimony on Friday, October 26th and again on 
Wednesday, October 31st. 



2 
 

on pages 3-4 as well as Appendix A of its Motion.  CUB cites to various case law to support its 

argument, but cites no ICC precedent.   

 The ICC should deny CUB’s Motion because the statements identified by CUB do not 

offer a legal opinion.  Instead, the Corrected Direct Testimony merely states what the plain 

language of the statute requires; there is no “interpretation” provided.  The language of the PUA 

is plain on its face and there is no need for interpretation.  See Crittenden v. Cook County 

Comm’n on Human Rights, 2012 IL App (1st) 112437, ¶ 81, citing People ex rel. Birkett v. City 

of Chicago, 202 Ill. 2d 36, 45 (2002).    Moreover, CUB’s arguments fail to appreciate the 

distinction between stating a legal conclusion and providing concrete information against which 

to measure abstract legal concepts.  See U.S. v. Blount, 502 F.3d 674, 680 (7th Cir. 2007), citing 

United States v. Perkins, 470 F.3d 150, 158-159 (4th Cir. 2006).   

The Corrected Direct Testimony simply sets forth the plain language of the statute, does 

not read anything into or interpret the statute, and provides Ms. Frederick’s expert opinion on the 

merits of the PTR program proposed by ComEd in light of the clear PUA language.  The 

Corrected Direct Testimony does not provide a bald legal conclusion or interpretation, but rather 

provides concrete testimony against which to measure ComEd’s PTR program filing.  

Furthermore, the Corrected Direct Testimony illuminates certain deficiencies in ComEd’s filing 

and provides the Commission valuable insight as to the proposed program and reasons it should 

be rejected.  Accordingly, the Commission should deny the Motion, admit the Corrected Direct 

Testimony and provide it proper weight at the Commission’s discretion.  CUB’s arguments lack 

merit and should be denied. 
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B. The Commission Should Deny the Motion to Strike Because ICEA Has a 
Right to Respond to ComEd’s Testimony That Similarly Involves 
Implementation of the PUA, and Striking the Testimony Would Be 
Fundamentally Unfair to ICEA.     

In its Motion, CUB ignores that the subject testimony responds to ComEd Witness Mr. 

Garcia’s testimony (“Mr. Garcia”).  Similar to Ms. Frederick’s testimony, Mr. Garcia’s 

testimony is also based on his review of the clear PUA language, and his testimony provides an 

opinion in light of Mr. Garcia’s review of the statute.  CUB does not seek to strike Mr. Garcia’s 

testimony even though statements offered by Mr. Garcia are similar in form to the statements 

that CUB objects to in the Corrected Direct Testimony.  For instance, like Ms. Frederick, Mr. 

Garcia is not an attorney.  (Garcia Direct Testimony at 3.)  Second, the following examples 

illustrate the similar form of the testimony:   

 “The purposes of my direct testimony are to: (1) Review the requirements of 

subsection 16-108.6(g) of the Public Utilities Act (“PUA or Act”) and the related 

requirements stemming from the June 22, 2012 Order of the Illinois Commerce 

Commission (“ICC” or “Commission”) on ComEd’s AMI Deployment Plan (Docket 

12-0298);” (Page 1, lines 11-15).  Here, this testimony serves essentially the same 

purpose as Ms. Frederick’s testimony. 

 “While I am not an attorney, my understanding is that this statute requires ComEd to 

file a tariff to and administer a PTR program …”  Witness Garcia then goes on to discuss 

four (4) particular requirements of the statute.  (Page 6, lines 135-147) 

 “Consistent with the requirements of subsection 16-108.6(g) of the PUA, …” (Page 8, 

lines 182-186).  Here, again, Mr. Garcia’s testimony performs a similar function as Ms. 

Frederick’s testimony. 
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 “Does this mean the total amount of credits paid will be based solely on compensation 

ComEd will receive from this program through PJM, as required by subsection 16-

108.6(g)?”  Witness Garcia then discusses how ComEd will comply with this particular 

provision of the PUA. (Page 12, lines 268-277).  This testimony is also similar to the 

purportedly objectionable testimony of Ms. Frederick. 

 “As a participating utility under subsection 16-108.5(c) of the PUA, the recovery of 

PTR program costs through delivery service rates will be effectuated through ComEd’s 

performance-based formula rate mechanism. (Page 15, lines 336-338).  Here, like Ms. 

Frederick, Mr. Garcia offers testimony in light of the PUA. 

Accordingly, despite the similar form of the Frederick and Garcia testimony, CUB only attacks 

the testimony provided by Ms. Frederick.  Both witnesses, however, provide testimony based on 

their respective review of the PUA in the context of ComEd’s program.  The CUB Motion seeks 

an unfair result. 

 Furthermore, ICEA has a right to respond to ComEd’s testimony.  The point of 

permitting testimony by interveners and Commission Staff is to allow the Parties’ perspectives to 

be presented to the Commission.  Granting the Motion would improperly deprive ICEA of its 

opportunity to respond to ComEd’s Petition and supporting testimony and leave ComEd’s 

viewpoint of its obligations unrebutted.  Specifically, the Corrected Direct Testimony responds 

to ComEd’s testimony as follows:    

 Discusses competitive neutrality at an operational level, responding to ComEd Witness 

Garcia’s testimony at pages 6 (line 138) and 10 (line 224) as well as ComEd Witness 

Eber’s testimony at page 3 (lines 47-60). 
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 Discusses PTR cost recovery, responding to ComEd Witness Garcia’s statements on page 

6 (lines 139-142) and pages 15-16 (lines 330-353). 

 Discusses PTR cost recovery from PJM, responding to ComEd’s Witness Garcia’s 

statements on page 6 (lines 139-142) and pages 15-16 (lines 330-353). 

 Makes observations about PJM and the ability of ComEd to prepare for PJM auctions, in 

response to ComEd Witness Eber’s Direct Testimony at pages 10-11 (Lines 223-235).  

Ms. Frederick is not required to be an expert in all aspects of PJM markets to form her 

conclusion and to respond to ComEd’s testimony.   

The record in this case should include the testimony set forth by Ms. Frederick.  Ms. Frederick 

explains certain deficiencies in ComEd’s filing and opines why the Commission should reject 

ComEd’s Petition. 

Granting the Motion would simply be unfair in these circumstances.  First, ComEd 

Witness Garcia’s similar testimony would be put into the record yet ICEA’s Corrected Direct 

Testimony would be stricken.  Such a result would be inconsistent with basic notions of fairness; 

the Commission must be consistent in its treatment of the various parties to its proceedings.  

CUB’s Motion is an overt and unsupported attempt to exclude testimony it simply does not like; 

CUB will have the opportunity to cross-examine Ms. Frederick at the hearing.  Finally, CUB’s 

Motion is curious given that its Second Set of Data Requests to ICEA focus largely on what a 

“competitively neutral manner” implementation of the PTR program would entail.  CUB objects 

to ICEA’s testimony about the sufficiency of the program in regards to its competitive neutrality 

but goes on to issue a set of data requests largely focused on what “competitively neutral 

manner” means in Ms. Frederick’s testimony.  CUB’s inconsistent actions should not be 

rewarded by granting the Motion.    
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C. Alternatively, if the Commission Believes CUB’s Motion to Strike May Have 
Merit, the Commission Should Permit ICEA a Short Window to Revise the 
Testimony.   

Alternatively, if the Commission determines that certain portions of ICEA’s testimony 

contains legal conclusions, ICEA respectfully requests an opportunity to revise its testimony to 

conform to the Commission’s rules.  ICEA can accomplish this task quickly and in a manner that 

will not prejudice any party before the evidentiary hearing in this case begins on December 7, 

2012.  Permitting ICEA this opportunity would only be fair in light of the testimony from 

ComEd Witness Garcia that makes similar statements to those in the Corrected Direct 

Testimony.   

II. CONCLUSION 

For the reasons discussed herein, ICEA requests that the Commission deny CUB’s 

Motion to Strike.  In the alternative, the Commission should grant ICEA an opportunity to 

amend its testimony in accordance with any directions from the Commission.   

 
DATED:  November 8, 2012   ILLINOIS COMPETITIVE ENERGY ASSOCIATION 
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CERTIFICATE OF SERVICE 

I, Erin K. Lynch certify that a copy of the above Notice of Filing, together with a copy of 

the Response of the Illinois Competitive Energy Association to the Citizen Utility Board’s 

Motion to Strike referred to therein, have been served upon all parties on the service list in the 

above-listed docket by electronic mail on the 8th day of November, 2012. 

/s/ Erin K. Lynch     


