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 The Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

and pursuant to Section 200.800 of the Illinois Commerce Commission’s (“Commission” or 

“ICC”) Rules of Practice (83 Ill. Adm. Code 200.800), respectfully submits its Initial Brief in the 

above-captioned matter.  

I. INTRODUCTION 

A. Procedural History 

 On May 3, 2012, the above-named Frontier companies (collectively, “Frontier”) filed 

their Verified Petition for a Wavier from the Directory Distribution Requirements of 83 Ill. Adm. 

Code Part 735.180 (“Petition”). The Petition was filed pursuant to Section 13-513 of the Illinois 

Public Utilities Act (“PUA” or “Act”). Petition at 3.  Section 13-513 permits telecommunication 



carriers to petition for waiver of the application of a rule issued pursuant to the Act under certain 

circumstances. 220 ILCS 5/13-513. Pursuant to this Section, Frontier seeks to cease the delivery 

of printed white page telephone directories throughout portions of its Illinois service territory. 

Frontier Ex. 1.0 at 5.  

Under Section 13-513, the Commission may conduct an investigation of the petition for 

waiver on its own motion. 220 ILCS 5/13-513. On May 10, 2012, Staff filed its Request for 

Investigation (“Request”). On May 22, 2012, Staff’s Request was granted by the Commission. 

The Illinois Attorney General’s Office entered an appearance on June 4, 2012. An evidentiary 

hearing was held on October 16, 2012, and appearances were entered by counsel on behalf of 

Frontier, the Illinois Attorney General’s Office, and Staff. Frontier presented the pre-filed direct 

testimony and surrebuttal testimony of Desiree Demanincor, as well as the exhibit accompanying 

Ms. Demanincor’s direct testimony, Frontier Ex. 1.1, all of which were admitted into evidence. 

Tr. at 16. Counsel for Staff moved into evidence the corrected direct testimony of Kathy Stewart 

along with the attached Staff exhibit 1.01, and the direct testimony of Joan Howard. Tr. at 23.  

The Office of the Attorney General did not present any evidence. At the conclusion of the 

hearing on October 16, 2012, the matter was marked HEARD and TAKEN.  Tr. at  26. 

B. Legal Standard 

Part 735.180 of the Illinois Commerce Commission’s Administrative Rules requires that 

primary telephone directories of all exchanges be revised, printed, and distributed to customers at 

least once each year, and that one copy of each directory shall be distributed to each customer 

served by that directory. 83 Ill. Adm. Code 735.180. More specifically, Section 735.180 states, in 

relevant part, the following: 

 



Section 735.180 Directories 
a) 

1) Primary telephone directories of all exchanges shall be revised, 
printed and distributed to customers at least once each year. Each 
directory shall list the name, address and telephone number of all 
customers, expect public telephones. At the customer’s request, 
that customer’s listing or a portion of that listing, may be omitted. 
A company may charge for listing additional names for each main 
station on separate directory lines. 

 
. . .  

 
d) Upon issuance, one copy of each directory shall be distributed to each 

customer served by that directory and two copies of each directory shall be 
furnished to the Commission. 

 
83 Ill. Adm. Code 735.180(a)(1), (d). 

However, a telecommunications carrier may petition for waiver of the application of a 

rule issued pursuant to the Telecommunications Act. 220 ILCS 5/13-513. The burden of proof in 

establishing the right to a waiver shall be upon the petitioner, in this case Frontier. Id.  

Furthermore, the petition must include a demonstration that the waiver would not harm 

consumers and would not impede the development or operation of a competitive market. Id.  

Only upon such a demonstration may the Commission waive the application of a rule issued 

pursuant to the Telecommunications Act. Id. Additionally, the Commission’s Rules contemplate 

allowing waivers in certain instances:  

The Commission, on application of a company, customer, applicant, or end user 
or on its own motion, may grant a temporary or permanent waiver from this Part, 
or any subsections contained in the Part, in individual cases where the 
Commission finds that: 

a) The provision from which the waiver is granted is not statutorily 
mandated;  

b) No party will be injured by the granting of the waiver; and 
c) The rule from which the wavier is granted would, in the particular 

case, be unreasonable or unnecessarily burdensome. 
 

 83 Ill. Adm. Code 730.110. 



II. DISCUSSION 

Frontier currently distributes on an annual basis printed residential white page directories 

that include an alphabetical listing of all residential customers with published numbers that are 

served by a particular directory, emergency information, business and government white pages, 

yellow pages, consumer guide pages, and other informational material as required by Section 

735.180; these directories are distributed to every customer located within the area served by 

each particular directory. Frontier Ex. 1.0 at 5. Frontier requests approval to discontinue, in those 

areas where the Company argues it makes sense to do so, the automatic distribution of residential 

white pages as part of its annual directory distribution program. Id.  Frontier failed to elaborate 

how it determines whether it “makes sense” to eliminate residential white page directories 

beyond stating that the following areas represent the largest part of Frontier’s Illinois market, an 

explanation that does nothing to explain the methodology Frontier used. Staff Ex. 2.00 at 3; see 

Frontier Ex. 1.00 at 5; Frontier Ex. 2.00 at 6.  Even so, Frontier currently intends to eliminate 

what it characterizes as “automatic” distribution of residential white pages in Monmouth, Anna, 

Metropolis, Harrisburg, Aledo-Hillsdale, West Frankfort, Marion, Sparta, Bloomington, 

Carbondale, and Belvidere.  Frontier Ex. 1.0 at 7; Frontier Ex. 2.0 at 6.  If granted the requested 

waiver, Frontier would distribute printed residential white page directories or a CD containing 

residential telephone directories only upon customer request, provide free online access to 

residential white page listings online to those customers that have access to the internet, and 

notify customers of the change. Frontier Ex. 1.0 at 6, 15.  Additionally, Frontier would continue 

to deliver physical directories that include emergency information, business and governmental 

white pages, yellow pages, consumer guide pages, and information that in all other respects 

complies with the requirements of 83 Ill. Adm. Code  735.180. Id. at 6.  



 

III.  BURDEN AND STANDARD OF PROOF 

Courts have uniformly imposed on administrative agencies the common-law rule that the 

party seeking relief has the burden of proof. Scott v. Dept. of Commerce and Community Affairs, 

84 Ill. 2d 42, 53 (1981).  

 The term “burden of proof” includes the burden of going forward with the evidence, and 

the burden of persuading the trier of fact. People v. Ziltz, 98 Ill. 2d 38, 43 (1983).  The burden of 

persuading the trier of fact does not shift throughout the proceeding, but remains with the party 

seeking relief. Ambrose v. Thornton Twp. School Trustees, 274 Ill. App. 3d 676, 680 (1st Dist 

1995), app. den., 164 Ill. 2d 557 (1995).  It is clear, therefore, that Frontier, as petitioner here, 

bears the burden of proof. 

 Section 10-15 of the Illinois Administrative Procedure Act provides that “[u]nless 

otherwise provided by law or stated in the agency's rules, the standard of proof in any contested 

case hearing conducted under this Act by an agency shall be the preponderance of the evidence.” 

5 ILCS 100/10-15.  The Commission has observed that the Administrative Procedure Act 

standard is: “the appropriate standard in all contested cases” before the Commission. (Order at 4, 

Illinois Commerce Commission on its Own Motion: Amendment of 83 Ill. Admin. Code Part 

200, ICC Docket No. 92-0024 (April 29, 1992).  Accordingly, the standard of proof to be applied 

is the preponderance of the evidence standard. 

 

III. ARGUMENT 

Frontier’s arguments notwithstanding, the Commission should deny Frontier’s petition 

for waiver of the directory distribution requirement because Frontier has failed to sustain its 



burden of proof that the waiver would not harm or injure Illinois consumers. Frontier has failed 

to show that there would be no harm or injury to consumers, or that the distribution requirement 

would be unnecessarily burdensome. Frontier asserts that it would not be discontinuing the 

“publication” of the residential white page listings as they would be available on a compact disc 

upon request. Frontier Ex. 2.0 at 2. Frontier relies upon a December 2010 Harris Interactive Poll, 

commissioned by WhitePages and its Ban the Phone Book initiative, that indicated 60% of 

online adults find contact information online to support its claim that the waiver would not result 

in consumer harm. Frontier Ex. 2.0 at 7; Frontier Ex. 1.1 at 1. However, these results are biased 

and flawed, and should be ignored. First, the poll was paid for by, and conducted on behalf of, a 

group specifically seeking to “ban the phone book,” and its results might well be considered less 

reliable than they would be if the poll had been commissioned by a group with a less overt and 

more balanced agenda. See Frontier Ex. 1.1 at 1. Second, many consumers do not have access to 

the Internet, or at best have dial-up access. See Staff Ex. 1.00C (Frontier makes broadband 

available to 100% of customers in less than 1% of its exchanges). These customers are not able 

to find contact information online; the Harris Poll completely ignored that segment of the 

population as the only participants were “online adults.” See Frontier Ex. 1.0 at 7. Frontier points 

to a similar Gallup study1 indicating, among other things, that 11% of households in 2008 used 

residential white pages and 2.6% of households were unaware of another source for directory 

listings. Id. at 8. Frontier admits that 2.6% of households in the Gallup poll are unaware of 

source for directory listings other than the residential white pages. Id. Assuming for argument’s 

sake that the Gallup poll is free from the bias of the Harris Poll, Staff asserts that, to the extent 

the Gallup poll is representative of Illinois, at least 2.6% of Illinois’s population would not be 

                                                 
1 There was no indication what entity had financed this Gallup poll or what segment of the population the Gallup 
poll represented. 



aware of an alternative source of residential directory listings, and would therefore be 

impermissibly harmed by the Commission granting Frontier’s request for waiver. Staff notes that 

consumers who may be aware of other sources of this information, but who do not have access to 

it, would be impermissibly harmed as well.   

Staff further notes that only four Frontier exchanges have broadband available to 100% 

of the customers, and Frontier makes broadband service available to only 78.6% of households in 

its Illinois service territory.  Staff Ex. 1.00C at 5-6. Moreover, the Federal Communications 

Commission (“FCC”) recently published its Eighth Broadband Progress Report that indicated 

approximately 19 million Americans lack access to broadband. Id.; Staff Ex. 1.01. In rural areas, 

which are precisely the areas Frontier serves, nearly one-quarter of the population, 14.5 million 

people, lack access to high-speed internet. Id. It is Staff’s opinion that this is indicative of 

Illinois’s similarly-situated population and those customers who lack access to high-speed 

internet and would not receive residential white page listings may be forced to resort to some 

form of directory assistance for a fee.  Id.  It is significant that Frontier has made no showing 

whatever regarding the preferences and needs of customers in its own Illinois territory.  

Furthermore, consumers can only request residential white page listings to the extent they 

are aware they may do so. Frontier assumes consumers will intuitively know where to look for 

information on how to receive a residential white pages listing. Whether consumers will 

recognize the resources to request a residential white pages listing is unclear. Low numbers of 

requests from other states which have granted similar waivers is as much an indication that 

consumers do not know how to request a residential white page listing as it could be an 

indication that consumers do not want a residential white page listing, as asserted by the 

Company. Frontier Ex. 1.0 at 8, 12, 14. 



Additionally, the Commission should deny Frontier’s petition for waiver because Frontier 

failed to show the requirement that it deliver residential white pages to all customers is 

unreasonable or unnecessarily burdensome as required under 83 Ill. Admin. Code § 730.110(c). 

Frontier proposes to request this waiver on four bases: (1) customers have a diminished demand 

for white pages; (2) the environmental benefits associated with printing fewer residential white 

pages; (3) the cost savings associated with printing fewer residential white pages; and (4) other 

states have approved similar requests for waiver from requirements to distribute phone books. 

Frontier Ex. 1.0 at 7-11. While these reasons may incent Frontier to seek this waiver, they do not 

amount to a showing of unreasonable or unnecessary burden resulting from the requirement that 

Frontier deliver residential white pages to all its customers. See 83 Ill. Adm. Code 730.110(c).  

Nonetheless, Frontier asserts that “to the extent that . . . studies indicate that there is a 

diminishing demand for consumers of white page residential listings, [and] that many Americans 

adults don’t use the phone book, don’t recycle it, and don’t want it automatically delivered, 

[therefore] to continue to require residential white page listings to be automatically delivered . . . 

is both unreasonable and unnecessarily burdensome.” Frontier Ex. 1.0 at 19. Additionally, 

Frontier asserts that “printing and delivering unwanted directory content is also burdensome on 

the environment.” Id. at 9, 19. 

The requirement to publish and distribute residential white pages in this particular case is 

neither unreasonable nor unnecessarily burdensome. Even if Frontier is correct that the demand 

for residential white pages has declined, this is not tantamount to the residential white page 

listings distribution requirement being either unreasonable or unnecessarily burdensome. Rather, 

Staff believes the distribution requirement continues to protect those customers who do not have 

access to free residential white page listings through means other than the phone book, and who 



would likely be forced to resort to a form of directory assistance at an additional cost. Measures 

required by the Commission to safeguard certain consumers are not unreasonable or 

unnecessarily burdensome merely because some other customers do not require the same 

protections.  

Furthermore, Staff does not believe the so-called “environmental benefits” associated 

with distribution of fewer residential white pages justify the waiver of the distribution 

requirement. Frontier asserts the residential white page listings represent a “burden to the 

environment” that would be avoided if the waiver was granted, but Frontier’s burden is to show 

the requirement represents an unreasonable or unnecessary burden to the Company. Frontier Ex. 

1.0 at 19.   Frontier fails to assert the requirement represents an unreasonable or unnecessary 

environmental burden, and similarly fails to meet its burden of proof that the environmental 

impact upon the Company is an unreasonable or unnecessary burden.  

Similarly, the cost associated with publishing and distributing the residential white pages, 

presumably $68,062 – the amount Frontier would save as a result of the requested waiver in the 

11 communities it identified - is neither an unreasonable expenditure, nor an unnecessarily 

burdensome one, and Frontier never asserts that these costs are unreasonable or unnecessarily 

burdensome. Staff Ex. 1.00C at 7, 8; see Frontier Ex. 2.0 at 12. 

Finally, Frontier submitted orders from other state Commissions granting similar waivers, 

but this is not sufficient evidence that the waiver Frontier is requesting in Illinois would not harm 

Illinois consumers. Staff Ex. 2.00 at 3. The fact that other state Commissions, acting subject to 

different statutes and regulatory schemes, have granted relief similar to that which Frontier seeks 

here, is not a compelling reason for this Commission to follow suit. This Commission is an 

independent body, charged with serving the interests of the State of Illinois and its citizens. It 



need not follow in lockstep the actions of some other state Commissions, especially where doing 

so would not serve the interests of Illinois telephone subscribers, as is the case here. Indeed, Staff 

believes Illinois consumers would be harmed should the Commission waive the delivery 

requirement for residential white pages, and the Commission should deny the petition for waiver. 

Staff Ex. 1.00C at 8; Staff Ex. 2.00 at 4. 

IV. Conclusion 

Frontier has failed to meet its burden of proof showing that the requested waiver will not 

harm consumers, that no party will be injured by the granting of it, or that the rule requiring 

general distribution of residential white page listings is unreasonable or unnecessarily 

burdensome. The Commission, therefore, should deny the Petition.  

WHEREFORE, the Staff of the Illinois Commerce Commission respectfully requests that 

its recommendations be adopted in their entirety consistent with the arguments set forth herein. 
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