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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, CHANCERY DIVISION 

Cbeyond Communications, LLC 

-vs- 
Case No. 

Illinois Bell Telephone Company d/b/a 
AT&T Illinois 

CBEYOND COMMUNICATIONS, LLC'S EMERGENCY MOTION 
FOR A TEMPORARY RESTRAINING ORDER 

NOW COMES Cbeyond Communications, LLC ("Cbeyond"), by and through its 

attorneys, Kelley Drye & Warren LLP, and pursuant to Section 11-101 of the Illinois Code of 

Civil Procedure, 735 ILCS 5/11-101, to respectfully request that this Court enter a temporary 

restraining order which (1) prohibits Illinois Bell Telephone Company, d/b/a/ AT&T Illinois 

("AT&T") from disconnecting the resale services and/or network elements it furnishes to 

Cbeyond under the parties' Interconnection Agreement (the parties' "Contract"); and (2) 

prohibits AT&T from suspending its acceptance of any order from Cbeyond for any resale 

service or network element that could be furnished under the terms of the Contract. In support 

thereof, Cbeyond states as follows: 

1. On August 23, 2011, AT&T informed Cbeyond that it would immediately 

suspend new orders for services by Cbeyond and, within 16 calendar days, disconnect services 

AT&T currently provides under the terms of the parties' Contract. (Verified Complaint, ¶18-19; 

see also Ltr. from Daniel Faustmann, attached as Exhibit F to Cbeyond's Verified Complaint). 

2. AT&T's action is in direct contravention to the terms of the parties' Contract 

which explicitly provide that, during a dispute, "each Party shall continue to perform all of its 

obligations under this Agreement, and shall not, based upon an act or omission that is the subject 
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of the dispute that is pending resolution, discontinue or cease to provide all or any portion of 

obligations pursuant to this Agreement." (Verified Complaint, ¶21; see also Exhibit A, Section 

1.9.1.2). 

3. Beginning in 2006, Cbeyond has disputed $423,040.59 in charges billed by 

AT&T. The accuracy of the amount AT&T billed Cbeyond is an on-going dispute. (Verified 

Complaint, Tr, 11). 

4. Since 2006, Cbeyond maintained that AT&T improperly billed Cbeyond when it 

sought to reorganize and optimize its network configuration. The parties have engaged in 

negotiations on the disputed amount under the Contract's Informal Dispute Resolution 

procedures, and have extensively discussed Cbeyond's principal argument: that AT&T 

improperly imposes disconnection and reconnection charges and fees on Cbeyond which are not 

permitted under the terms of the Contract or Federal law. (Verified Complaint, ¶11). 

5. In July, 2011, the Illinois Commerce Commission ("Commission") resolved 

Cbeyond's principal billing question. (Verified Complaint, ¶16). However, the Commission's 

ruling did not address — and did not resolve — the parties' dispute with respect to the accuracy  of 

the amounts billed by AT&T. (Id. at ¶17). The Commission's Order relates only to whether 

AT&T improperly imposed disconnection and reconnection fees and charges on Cbeyond, which 

were not permitted under the terms of the Contract or telecommunications law. (Id.). 

6. In its pleadings to the Commission, AT&T acknowledged that its bills to Cbeyond 

were not accurate. (Verified Complaint, ¶13; see also AT&T Reply Brief, attached as Exhibit C 

to the Verified Complaint, 37-39.) And, AT&T further acknowledged the Commission was not 

tasked with reviewing the accuracy of the disputed amount. (AT&T Reply Brief, attached as 

Exhibit C to the Verified Complaint, 35). 
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7. Now, however, AT&T attempts to invoke the disconnection provisions of the 

parties' Contract under the theory that the Commission fully resolved the parties' billing dispute. 

This is inappropriate and contrary to the parties' Contract. (See Ltr. from Daniel Faustmann, 

attached as Exhibit F to Cbeyond's Verified Complaint). These actions by AT&T warrant 

issuance of a temporary restraining order under 735 ILCS 5/11-101. 

8. Section 5/11-101 provides that a temporary restraining order should be granted 

without notice to the adverse party where the allegations in the verification complaint and other 

facts before the Court show an "immediate and irreparable injury, loss, or damages will result to 

the applicant before notice can be served and a hearing had thereon." A party seeking a 

temporary restraining order must establish "that it has a protectible right, that it will suffer 

irreparable harm if injunctive relief is not granted, that its remedy at law is inadequate, and that 

there is a likelihood of success on the merits." Jacob v. C&M Video, Inc., 248 Ill. App. 3d 654, 

664, 618 N.E.2d 1267, 1275 (5th Dist. 1993), citing Houseknecht v. Zagel, 112 Ill. App. 3d 284, 

291-92, 445 N.E.2d 402, 407 (5th Dist. 1983). 

9. AT&T's suspension of Cbeyond's ability to complete new service orders 

represents an immediate and irreparable injury to Cbeyond. AT&T's action prevents Cbeyond 

from fulfilling orders for its customers depriving Cbeyond of new business. (Verified 

Complaint, ¶19). And, if AT&T discontinues services within 16 calendar days as it indicated in 

it intends to do so, 4,7000 small business will be also disconnected from their 

telecommunications services by AT&T's unilateral decision. (See Id. at ¶2). The loss of 

customers and the threat of the continuation of such loss is a legitimate business interest on 

which the court can base a finding of irreparable harm. Central Water Works Supply, Inc. v. 

Fisher, 240 Ill.App.3d 952, 608 N.E.2d 618 (4th  Dist. 1993.) 
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10. The Court should issue a temporary restraining order in this case. Cbeyond has a 

clear ascertainable right in need of protecting as AT&T's actions violate Cbeyond's rights under 

the Contract and risks thousands of disruptions to Cbeyond customers. Given the fact that 

AT&T took this action without prior notice to Cbeyond and despite its admissions in pleadings 

before the Commission, AT&T's position that the Commission's Order fully resolved the dispute 

between the parties is plainly unsustainable. 

11. Moreover, AT&T's admissions demonstrate that Cbeyond will likely succeed on 

the merits of its underlying breach of contract claims against AT&T. The Contract provides that 

"each Party shall continue to perform all of its obligations under this Agreement, and shall not, 

based upon an act or omission that is the subject of the dispute that is pending resolution, 

discontinue or cease to provide all or any portion of obligations pursuant to this Agreement." 

(See Exhibit A to the Verified Complaint, Section 1.9.1.2). In addition, the Contract also 

provides for a dispute resolution procedure to which AT&T must adhere prior to restricting or 

disconnecting service. (Id. at 1.9). Under the terms of the Contract, "either Party may invoke 

the Formal Resolution of Disputes [procedure in the Contract] or the Parties may agree to invoke 

Arbitration process set forth below." (Id. at Section 1.9.3.2). Neither party has invoked these 

provisions during the Commission's resolution of the legal issue interpreting the Contract's 

requirements for disconnection and reconnection charges fees and charged by AT&T. 

12. Since no Formal Dispute Resolution addressed the accuracy of the amount billed 

by AT&T, the Contract prevents AT&T from suspending or disconnecting Cbeyond's service 

unilaterally. Therefore, there is a "fair question" that Cbeyond is likely to succeed on the merits 

of its breach of contract claims. See Stanton v. City of Chicago, 177 Ill. App. 3d 519, 525, 532 
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N.E.2d 464, 468 (1st Dist. 1988) ("In requesting a temporary restraining order, plaintiff need 

only raise a 'fair question' on the merits). 

13. In addition, the Court should issue a temporary restraining order in this case to 

preserve the status quo pending resolution of the billing dispute and interpretation of the Contract 

provisions. See Buzz Barton & Assoc. Inc. v. Giannone, 108 Ill. 2d 373, 383, 483 NE2d 1271, 

1276 (1985) (a TRO movant need only demonstrate a "fair question" about the existence of a 

right and that "the court should preserve the status quo until the case can be decided on the 

merits"). Cbeyond's request for new orders will not be processed, and existing Cbeyond 

customers will be disconnected unless the Court enters a restraining order. And, there is no 

adequate remedy at law or equity that will resolve the actions taken by AT&T yesterday since 

merely filing its Verified Complaint will not permit Cbeyond to continue providing services to 

during the pendency of the action and will not prevent thousands of existing and new Cbeyond 

customers from being disconnected from service during the pendency of this action. Based on 

these facts, Cbeyond has made a summary showing of irreparable harm and inadequacy of an at 

law remedy. See Peoples Gas Light and Coke Co. v. City of Chicago, 117 Ill. App. 3d 353, 355, 

453 N.E.2d 740, 742 (1st Dist. 1983). 

14. Moreover, entering an order preventing AT&T from disconnecting Cbeyond's 

customers is in the public interest. The General Assembly has decided that it is in the immediate 

interest of the people of the State of Illinois that the economic benefits of competition in all 

telecommunications service markets are realized as effectively as possible. 220 ILCS 5/13-

102(f). Further, the General Assembly has found that it is the policy of the State of Illinois that 

the implementation and enforcement of policies that promote effective and sustained competition 

in all telecommunications service markets should be encouraged. 220 ILCS 5/13-103(f). 
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15. Further, the public interest is not satisfied when a party threatens to disconnect 

services on invoices that it knows and admits are erroneous. 

16. The Court should issue a temporary restraining order. The actions taken by 

AT&T are grossly disruptive to Cbeyond's business and taken in contravention of the 

requirements in the parties' Contract. AT&T admits that the inaccuracy of the amounts in 

dispute and yet summarily suspended Cbeyond's ordering and threatens disconnection of service 

unless this inaccurate amount is paid. Cbeyond respectfully requests that the Court issue a 

temporary restraining order maintaining the status quo while the parties to the Contract discuss 

resolution of the inaccuracies in the billed amount. 

WHEREFORE Cbeyond Communications, LLC respectfully requests that this Court grant 

the following relief: 

(A) A temporary restraining order, lasting 10 calendar days, prohibiting AT&T, from 

refusing to process Cbeyond's service orders and from disconnecting its telecommunications 

services; and 

(B) That this Court grant such other and further relief as this Court may deem just and 

equitable. 

Dated this 25th day of August, 2011. 
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Henry T. Kelly 
Michael R. Dover 
KELLEY DRYE & WARREN LLP 
333 West Wacker Drive, Suite 2600 
Chicago, IL 60606 
(312) 857-7070 
(312) 857-7095 (Facsimile) 
Firm ID 16633 

Attorneys for Plaintiff 
Cbeyond Communications, LLC 
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