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TO SECURUS TECHNOLOGIES, INC.’S MOTION TO SET DISCOVERY SCHEDULE 
AND CONTINUE DEADLINES FOR BRIEFING ON EXCEPTIONS 

 
 Consolidated Communications  Enterprise Services, Inc. (“Consolidated”) responds and 

objects to “Securus Technologies, Inc.’s Verified Motion to Set Discovery Schedule and 

Continue Deadlines for Briefing on Exceptions” (“Securus Motion”).  The Securus Motion, and 

Securus’ associated data requests to Commission Staff, are untimely and inappropriate for this 

stage of this proceeding.  Securus had ample opportunity to request a discovery schedule much 

earlier in this proceeding, but failed to do so, and in fact agreed that no testimony is necessary in 

this case. Further, Securus’ data requests to Staff, which purport to be based on the Staff 

Response to Consolidated’s Petition in this docket, were filed woefully late in relation to the date 

the Staff Response was filed (August 31).  The situation in which Securus purports to find itself 

– that it must file its brief on exceptions to the Administrative Law Judge’s (“ALJ”) Proposed 

Order (“PO”) before its data requests to Staff are due to be answered – is due solely to Securus 

own dilatory actions and lack of diligence in this case.  Nor has Securus shown that the 

information requested in its data requests is needed for resolution of this case.  Accordingly, the 

Securus Motion should be denied, and the existing schedule for filing briefs on exceptions and 

replies to exceptions should be maintained. 

ARGUMENT 

 The Commission’s Rules of Practice state: 
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In cases involving multiple parties, multiple issues and/or time deadlines, it is the 
policy of the Commission to encourage the establishment of discovery schedules 
and procedures at the earliest opportunity.  (83 Ill. Adm. Code §200.370(a)). 
 
Requests for information or discovery and responses thereto shall be made in a 
timely fashion and in accordance with any time schedule set by the Hearing 
Examiner. No such request shall delay any proceeding in the absence of a 
showing that the requester has exercised due diligence and that the delay will not 
cause undue prejudice.  (83 Ill. Adm. Code §200.410(a)). 
 

The procedural history of this docket shows that Securus’ data requests were not “made in a 

timely fashion;” that Securus failed to request, in timely fashion, that there be any discovery, 

submission of evidence or hearing in this docket; and that Securus has not “exercised due 

diligence.”  Further, the relief requested in the Securus Motion would, by its terms, “delay [this] 

proceeding,” and would cause undue prejudice.  Accordingly, the Securus Motion should be 

denied, and the schedule for filing exceptions and replies to exceptions should be maintained.1 

 On July 3, 2012, Consolidated filed its Verified Petition for Declaratory Review initiating 

this docket.  On July 30, 2012, counsel for Securus sent a letter to the ALJ requesting that the 

Petition be dismissed.  Although the ALJ treated this letter as an ex parte communication 

(Transcript (“Tr.”) at 6), it is clear that by some time prior to July 30, Securus was aware of this 

docket and had engaged Illinois counsel to represent it. 

 On July 31, 2012, a prehearing conference was held in this docket.  Securus appeared at 

the prehearing conference by its Vice President and General Counsel and by Illinois counsel 

based in Springfield.  Tr. at 5.   The ALJ asked counsel for Securus if Securus intended to file a 

petition to intervene and a response to the Petition, and counsel’s response was affirmative. Tr. at 

8-9.  Securus, however, failed to file its petition to intervene until August 30. 

 Although as of the date of the prehearing conference, the time specified in the 

                                                 
1 Since Securus’ data requests are directed only to Staff, Consolidated leaves to Staff whether 
they will object to answering the data requests.  However, Consolidated objects to any further 
delay in the briefing schedule on the ALJ PO and to any attempt, at this stage of the proceeding, 
to provide for discovery and the submission of evidence. 
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Commission’s Rules of Practice for filing a response to the Petition for Declaratory Ruling had 

already expired, the ALJ, exercising her discretion, established a schedule for Staff and Securus 

to file responses to the Petition.  Tr. at 7-9.  Securus’ Response was due on August 22, Staff’s 

Response was due on August 29, and Consolidated’s Reply was due September 14.  These dates 

were set by agreement.  Tr. at 9-10.  Further, in summarizing the off-the-record discussion that 

resulted in this agreed schedule, the ALJ stated (Tr. at 9): 

While we were off the record, we had a brief discussion regarding scheduling and 
how to proceed in this matter.  It was discussed whether or not testimony would 
be necessary, and the parties have agreed that testimony would not be necessary. 

 
 Thus, although Securus could and should have, at the prehearing conference, requested 

that a discovery schedule and/or a schedule for the submission of evidence and a hearing be 

established (if it thought discovery and evidence were necessary in this case), it elected not to do 

so.  The Securus Motion states (at ¶2) that at the prehearing conference, “no schedule for 

discovery, hearing and/or briefing on a proposed order was entered.”  However, it was not 

incumbent on the ALJ to establish a “schedule for discovery” on her own motion; rather, if 

Securus thought discovery was necessary, Securus should have requested a discovery schedule.  

Further, Securus mischaracterizes what happened at the prehearing conference when it states that 

no schedule for hearing was entered; to the contrary, as shown by the above-quoted transcript 

excerpt, the parties (including Securus) “agreed that testimony would not be necessary.”2  

Finally, there was no need to enter a schedule for briefing on a proposed order, because the 

Commission’s Rules of Practice provide a schedule for filing exceptions and replies to 

exceptions (83 Ill. Adm. Code §200.830(a)), and in any event the Commission’s ALJs always 

specify the due dates for exceptions and replies to exceptions when issuing proposed orders. 

 Although Securus’ Response to the Petition was due on August 22, Securus did not file 

                                                 
2 Obviously, since it was agreed that testimony would not be necessary, an evidentiary hearing 
was not necessary.  Indeed, with the parties agreeing that testimony would not be necessary, 
there was no need for discovery, either. 
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its Response until August 30, as Attachment B to its Petition to Intervene.  Further, as Securus 

stated at paragraph 10 of its Petition to Intervene, its Response to the Petition was essentially the 

same document that Securus counsel had sent by letter to the ALJ on July 30, 2012.  Moreover, 

Securus did not assert or otherwise indicate in its Response that it required discovery in order to 

be able to respond to Consolidated’s Petition. 

 Staff filed its Response to the Petition on August 31, 2012, one day after Securus’ 

Response was filed.  Consolidated filed its Reply Memorandum on September 7, 2012, one week 

earlier than specified in the procedural schedule. 

 It was not until October 22, 2012 – 111 days after the Petition initiating this docket was 

filed, 83 days after the prehearing conference (at which Securus could have, but did not, request 

that a schedule be established for discovery and the submission of evidence), 52 days after the 

filing of the Staff Response to which Securus’ data requests purport to be directed, and 45 days 

after the filing of Consolidated’s Reply which concluded the scheduled filings in this docket – 

that Securus served its data requests to Staff.  Further, despite its extreme delay in issuing its data 

requests, Securus did not specify or request that the data requests be answered any sooner than 

the default due date specified in the Rules of Practice, even though the Rules provide for a party 

to request a shorter time period for discovery responses (83 Ill. Adm. Code §200.410(b)). 

 The ALJ issued the PO on October 23, 2012, and specified that briefs on exceptions were 

due on November 7 and replies to exceptions on November 15.3  Although Securus should have, 

and presumably did, realize that these due dates were prior to the date its data requests were due 

to be answered, Securus did not file its Motion to establish a discovery schedule and to continue 

the deadlines for the briefing on exceptions until October 26. 

                                                 
3 Subsequently, the ALJ extended these dates to November 16 and November 28, respectively.  
These revised dates generously provide ten additional days from the issue date of the ALJ PO for 
filing exceptions, and 14 additional days for filing replies to exceptions, as compared to the time 
periods specified in §200.830(a).  Securus cannot complain that it is being required to file its 
exceptions to the ALJ PO in less time than provided by the Rule of Practice. 



5 
 

 The foregoing chronology demonstrates that by any standard, Securus failed to request 

discovery “in a timely fashion” and has not “exercised due diligence” in seeking discovery, and 

therefore its request to set a discovery schedule and to continue the dates for filing exceptions 

and reply exceptions should be rejected.  Simply put, the time in this docket to seek discovery or 

the submission of evidence (which, as noted, Securus agreed at the prehearing conference was 

not necessary in this case) is long past; the agreed briefing has been completed and the ALJ has 

rendered her recommended decision.  Further, review of Securus’ 26 data requests issued on 

October 22 shows that (1) most if not all of them could have been asked months ago, and in any 

event no later than shortly after Staff filed its Response on August 31, not 52 days thereafter; and 

(2) none of them requests information that warrants delaying the schedule for filing exceptions 

and replies to exceptions:4 

▪ Requests 1 through 4 ask for communications between “the ICC” and Consolidated, 
and internal “ICC” communications and documents referring or relating to 
Consolidated, between January 1, 2012 and “the present.”5 

 
▪ Request 5 asks for all documents referring or relating to “the communication attached 

hereto as Exhibit A.”  Exhibit A is an e-mail dated May 25, 2012 from Kathy Stewart 
to a Consolidated employee.  This e-mail was referred to in the June 25, 2012 
decision of the Chief Procurement Officer (“CPO”) on Consolidated’s protest of the 
contract award for the Inmate Collect Calling Contract, which was Attachment 1 to 
Consolidated’s Petition filed July 3, 2012 (in which the CPO rejected the e-mail as a 
basis for decision). It should have been known to Securus by no later than that date.  
Moreover, Ms. Stewart’s May 25, 2012 e-mail is not cited, referred to or relied on in 
the Staff Response in this docket. 

 
▪ Requests 6 through 10 request internal “ICC” communications and documents 

subsequent to January 1, 1996 concerning the applicability of §13-901 of the Public 

                                                 
4 As noted, it will be up to Staff to decide whether to object to responding to any or all of the 
data requests.  The point of this discussion is to show that Securus’ issuance of data requests on 
October 22 was untimely and did not represent due diligence by Securus, and that the 
information sought by the data requests is not needed for resolution of Consolidated’s 
declaratory ruling request. 

5 These requests are also overbroad, as they are not limited to the scope of this proceeding or the 
issues in it.  As a certificated telecommunications carrier, Consolidated could receive numerous 
communications from “the ICC” and be the subject of numerous internal ICC communications 
and documents having nothing to do with the subject matter of this proceeding. 
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Utilities Act (“PUA”) and Code Part 770 to inmate calling services or to entities that 
provide inmate calling services, including any efforts to “poll any member of Staff” 
concerning these topics.  This request could have been asked months ago in this case. 

 
▪ Requests 11 and 13 request “all documents filed in,” respectively, ICC Dockets 96-

0131 and 05-0249, which are the two previous (1996 and 2005) Commission orders 
that Securus has relied on in contending that the inmate calling services do not 
involve operator services and are not subject to PUA §13-901 or Code Part 770 (and 
both of which were cited in the CPO’s June 25, 2012 decision and in Consolidated’s 
Petition).  In addition to the fact that these requests could have been asked months 
ago, “all documents filed in” these dockets could be obtained by Securus or its 
counsel by reviewing the docket files in the Chief Clerk’s office – there is no reason 
why Staff should be asked to gather these documents for Securus (or that this docket 
should be delayed by these requests).6  Further, the arguments made by Securus, 
Consolidated and Staff relating to the orders in Dockets 96-0131 and 05-0249 are 
based solely on the text of those orders. 

 
▪ Requests 12 and 14 ask for “all communications and other documents referring or 

relating to” Dockets 96-0131 and 05-0249, and also could have been asked long ago. 
 
▪ Requests 15, 16 and 17 ask for prior orders or findings of the Commission, “dated 

prior to the filing of the Petition,” on various topics relating to inmate calling 
services.  In addition to the fact that these requests could have been asked months 
ago, such orders could be located through legal research performed by Securus or its 
counsel – there is no reason why Staff should be asked to search for and gather any 
such orders for Securus (or that this docket should be delayed by these requests). 

 
▪ Request 18 asks for documents concerning any analysis reviewed or performed by 

Staff regarding the cost of telecommunications equipment used to provide inmate 
calling services.  In addition to the fact that this request could have been asked 
months ago, there is nothing asserted, alleged or argued in Consolidated’s Petition, 
Securus’ Response or the Staff Response concerning the cost of the 
telecommunications equipment used to provide this service. 

 
▪ Requests 19 through 25 ask for communications and documents referring or relating 

to the Staff position in the Staff Response, to various specific statements in the Staff 
Response, including communications and documents generated prior to the Staff 
Response.  Assuming discovery were to be provided for at all, there is no reason why 
these requests could not and should not have been proffered by Securus promptly 
after the Staff Response was filed on August 31, rather than 52 days later. 

 
▪ Finally, Request 26 is the following extremely broad and unlimited (and essentially 

duplicative of the other requests) question: “All communications referring or relating 
to the ICC Proceeding.”  (“ICC Proceeding” is defined in the data request as this 
Docket 12-0413.) 

 

                                                 
6 Securus is represented by counsel located in Springfield who could have reviewed these docket 
files at the Commission’s Springfield office. 
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 In short, assuming discovery were appropriate at all in this case, all of Securus’ data 

requests could have been asked months ago – at the latest (for some of them) shortly after the 

Staff Response was filed on August 31 – or the information could and should be obtained 

through Securus’ own research.  Further, none of the information requested in the data requests 

is needed for resolution of the declaratory ruling request, and it does not warrant further delaying 

the briefing on the ALJ PO or the conclusion of this proceeding. 

 Even in its Motion, Securus continues to demonstrate its lack of diligence, and that its 

actions (like many of its previous actions described above in the chronology of this case) are for 

the purpose of delay.  Rather than proposing a specific discovery schedule and revised dates for 

the briefing on the ALJ PO, and attempting to demonstrate how such proposed dates are justified 

and would meet its needs, Securus simply asks the ALJ to establish a discovery schedule and to 

indefinitely delay the dates for filing exceptions and replies to exceptions. 

 Securus states in paragraph 11 of its Motion that granting the Motion will not prejudice 

any party, for these reasons: 

As reflecting [sic] in the Petition and the Proposed Order, Consolidated’s claimed 
interest in these proceedings is so that it may know, in the future (i.e., if the IDOC 
Contract is rebid in 2015 or some later date), whether the rates charged for inmate 
calling services are subject to rate limitations contained in Part 770 of Title 83 of 
the Illinois Administrative Code.  Moreover, to the extent Consolidated claimed 
an interest in these proceedings based on its lawsuit in State court, that lawsuit has 
already been dismissed with prejudice.  (Emphasis in original.) 

 
The first sentence mischaracterizes Consolidated’s Petition.  As required by 83 Ill. Adm. Code 

§200.220(b)(1), Consolidated’s Petition contained “full disclosure of the requester's interest 

[and] a clear, concise statement of the controversy or uncertainty that is the subject of the 

request,” specifically, the award of the Department of Corrections contract for inmate calling 

services (“IDOC Contract”) to a bidder who stated it would impose charges higher than the 

maximum rates established by 83 Ill. Adm. Code §770(c) and (e) and the CPO’s rejection of 

Consolidated’s protest on the grounds that these services are not “operator services” as defined 
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by 83 Ill. Adm. Code §770.10.  Petition ¶14.  Consolidated also stated that “[m]ore generally, [it] 

needs to know whether, in the future, it would be acting in violation of a Commission regulation 

if it were to charge higher rates than those established pursuant to §770.40(c) and (e) to members 

of the public in connection with the provision of the inmate telephone calling services described 

in [the Petition].”  Petition ¶15.  Similarly, Securus’ first sentence quoted above mischaracterizes 

the ALJ PO, which states: 

 The Commission finds that Consolidated has standing to request a 
declaratory ruling regarding the applicability of Section 13-901 and Part 770 to 
the operator services provided in connection with the provision of inmate calling 
services as described herein.  Consolidated submitted a bid to IDCMS for an 
inmate calling services contract; Consolidated's bid was not accepted; and the 
award of the contract is being litigated.  Further, Consolidated requests the 
declaratory ruling so that it may know whether, in the future, charging rates 
higher than allowed in Part 770 for inmate calling services would be a violation of 
Part 770 of the Commission rules.  Consolidated is an affected person under 
Section 200.220 of Part 200.  (ALJ PO at 15.) 
 

 Consolidated acknowledges that on October 23, the Circuit Court of Sangamon County 

dismissed its lawsuit without reaching the merits, on the grounds that “sovereign immunity bars 

Plaintiff from seeking judicial review of a procurement decision made pursuant to the Illinois 

Procurement Code” and that Consolidated “lacks standing to challenge the State’s decisions.”  

The dismissal was not based on a substantive determination by the Court as to whether the 

inmate calling services are subject to PUA §13-901 and Code Part 770.  See  Attachment 1 to 

this Response.  On October 26, 2012, Consolidated filed an appeal of the dismissal order with 

the Fourth District Appellate Court (Attachment 2 hereto), so “the award of the contract is [still] 

being litigated.” 

 Additionally, during the course of the litigation in Sangamon County Circuit Court, the 

Illinois Attorney General’s office advised Consolidated that in its view the proper forum for 

Consolidated to contest the award of the IDOC Contract to Securus and the CPO’s rejection of 

Consolidated’s protest was the Illinois Procurement Policy Board pursuant to §5-5 of the 

Procurement Code (30 ILCS 500/5-5), rather than a lawsuit in Circuit Court.  Accordingly, on 
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October 26, 2012, Consolidated filed a complaint with the Procurement Policy Board, pursuant 

to §5-5 of the Procurement Code, concerning the award of the IDOC Contract to a bidder 

(Securus) that (among other violations) proposed to charge more than the maximum rates 

established by the Commission pursuant to 83 Ill. Adm. Code §770.40(c) and (e).7  

Consolidated’s Complaint advises the Procurement Policy Board of the pendency of this Docket 

12-0413, the Staff position as set forth in its Response, the ALJ PO, and the fact that the 

Commission will be rendering a final decision in this docket on whether the inmate calling 

services as described in Consolidated’s Petition are subject to PUA §13-901 and Code Part 770 

and the maximum rates established by the Commission pursuant to 83 Ill. Adm. Code §770.40(c) 

and (e).  Accordingly, it can be presumed that the Procurement Policy Board will want to know 

the Commission’s final decision in this docket. 

 Moreover, Consolidated’s existing contract  with the Department of Corrections as the 

provider of inmate calling services does not expire until March 31, 2013 (Attachment 4 hereto). 

 More generally, Consolidated submits that the statutory provision for agencies to have 

procedures for issuing declaratory rulings (5 ILCS 100/5-150) and the Commission’s regulation 

providing for declaratory rulings (83 Ill. Adm. Code §200.220) are intended to provide an 

expeditious and efficient procedure for resolving questions regarding the applicability of statutes 

administered by the Commission and the Commission’s regulations to particular entities or 

activities.  Therefore, any delay in providing an expeditious and efficient determination of the 

question presented in a declaratory ruling request is prejudicial. 

                                                 
7 Attachment 3 to this Response.  Section 5-5(b) of the Procurement Code states that “Upon 
three-fifths vote of its members, the Board may review a contract;” and §5-5(h) provides, in 
pertinent part: “Upon a three-fifths vote of its members, the Board may review a proposal, bid, or 
contract and issue a recommendation to void a contract or reject a proposal or bid based on any 
violation of this Code or the existence of a conflict of interest as described in subsections (b) and 
(d) of Section 50-35. . . . Any person or entity may notify the Board of an alleged conflict of 
interest or violation of the Code.”  It is a violation of the Procurement Code to award a contract 
to a bidder whose bid does not meet the requirements and criteria set forth in the invitation for 
bids (30 ILCS 500/20-10(g)), which in this case included “compliance with applicable laws.” 







CERTIFICATE OF SERVICE 

 The undersigned, an attorney, certifies that he served copies of the foregoing Verified 
Response and Objections of Consolidated Communications Enterprise Services, Inc. to Securus 
Technologies, Inc.’s Motion to Set Discovery Schedule and Continue Deadline for Briefing on 
Objections on the persons listed below by electronic mail on November 2, 2012. 
 
      /s/ Owen E. MacBride     
      Attorney for Consolidated Communications 
      Enterprise Services, Inc. 
 

Service List – Docket 12-0413 
 

Janis Von Qualen     Abram I. Moore 
Administrative Law Judge    K&L Gates LLP 
Illinois Commerce Commission    70 W. Madison St., Ste. 3100 
527 East Capitol Avenue    Chicago, IL 60602 
Springfield, IL 62701     abram.moore@klgates.com  
jvonqual@icc.illinois.gov  
 
Michael J. Lannon     John E. Stevens 
Office of General Counsel    Freeborn & Peters LLP 
Illinois Commerce Commission    217 E. Monroe St., Ste. 202 
160 N. LaSalle, Suite C-800    Springfield, IL 62701 
Chicago, IL 60601     jstevens@freebornpeters.com  
mlannon@icc.illinois.gov  
 
Angelique Palmer 
Office of General Counsel 
Illinois Commerce Commission 
160 N. LaSalle, Suite C-800 
Chicago, IL 60601 
apalmer@icc.illinois.gov  
 
James Zolnierek 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL 62701 
jzolnier@icc.illinois.gov  
 
Michael J. Hayes 
K&L Gates LLP 
70 W. Madison St., Ste. 3100 
Chicago, IL 60602 
Michael.hayes@klgates.com  
 
Dawn L. Johnson 
K&L Gates LLP 
70 W. Madison St., Ste. 3100 
Chicago, IL 60602 
Dawn.johnson@klgates.com 



 
 
 
 
 
 
 

ATTACHMENT 1 
 
 

ORDER OF THE CIRCUIT COURT OF SANGAMON COUNTY 
 

CASE NO.  2012-MR-000556 
 











 
 
 
 
 
 
 

ATTACHMENT 2 
 
 

NOTICE OF APPEAL TO FOURTH DISTRICT APPELLATE COURT 
 

CASE NO.  04-12-0998 
 
 















 
 
 
 
 
 
 

ATTACHMENT 3 
 
 

TEXT OF FILING AT THE  
 

ILLINOIS PROCUREMENT POLICY BOARD 
 








































	12-0413 ATTACH 3 to CCES Response - Text of Procurment Policy Board Complaint.pdf
	Con Comm Complaint by Con Comm 10-26-12
	Exhibit 1
	Exhibit 2
	Exhibit 3
	Exhibit 4
	Exhibit 5
	Exhibit 6
	Exhibit 7
	Exhibit 8
	Exhibit 9




