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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

AMEREN ILLINOIS COMPANY   ) 

d/b/a Ameren Illinois,     ) 

Petitioner     ) Docket No. 12-0089 

       ) On Rehearing 

Approval of Multi-Year Performance Metrics ) 

pursuant to Section 16-108.5(f) and (f-5) of the ) 

Public Utilities Act.     ) 

 

 

THE PEOPLE OF THE STATE OF ILLINOIS’  

AND AARP’s INITIAL BRIEF ON REHEARING  

 

The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the State 

of Illinois (“the People” or “AG”), and AARP, by its attorneys, pursuant to Part 280.800 of 

the Rules of Practice of the Illinois Commerce Commission (“Commission”), 83 

Ill.Admin.Code Part 200.800, and the schedule established by the Administrative Law 

Judges, hereby file their Reply Brief on Rehearing in this proceeding. 

I. INTRODUCTION  

 

Ameren’s request to approve a revised timeline for the Advanced Metering 

Infrastructure (“AMI”)-related performance metrics included in its MAP-M tariff that begins 

on January 1, 2014 and ends on December 31, 2014, one year after the sunset of the Electric 

Infrastructure Modernization Act (“EIMA”), rests principally on two arguments.  First, the 

Company states that because its rehearing request will not be acted on by the Commission 

before November 1, 2012, AIC has the unchallengeable right pursuant to Section 16-108(f) of 

the Public Utilities Act (“the Act”) to elect a start date for the AMI-related Metrics as late as 

January 1, 2014, as long as that  date that is no later than 14 months after Commission 

approval of the Plan.  AIC Brief at 1, 4, 9.  The Company opines that as a “consequence of 
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the Commission’s decision to not approve the AMI Plan, as originally filed in Docket 12-

0244”, AIC can choose to extend the start date for the AMI-related Metrics.  Id. at 1.  Second, 

the Company claims that any concern about whether Ameren will not be subject to financial 

penalties for failure to meet any AMI metric, as a result of the revised timeline extending 

beyond the final sunset date of EIMA, is “not an issue that should be or can be litigated in 

this proceeding.”  AIC Brief at 1.  The Company argues that the issue raised by the People 

and AARP is “not an issue within the scope of rehearing”, and accordingly “is not ripe for 

adjudication.”  Id. 

Ameren is wrong on both points.  As discussed below, the Commission retains the 

discretionary authority under EIMA to assess the reasonableness and lawfulness of proposed  

revisions to AMI performance metrics and timelines.  Second, because this Rehearing is 

particularly focused on evaluating whether the revised timeline itself should be approved, the 

issue raised by the AG and AARP is clearly within the scope of this rehearing and ripe for 

adjudication.  AIC’s request to modify its AMI-related performance metrics to begin as of 

January 1, 2014 should be denied unless and until the Company voluntarily commits to revise 

its MAP-M tariff and submit to a performance assessment during the 12 months ending 

December 31, 2023, notwithstanding the sunset provision of the Act, which renders formula 

rates and any future assessment of performance pursuant to the stated metrics inoperable. 

II. THE COMMISSION RETAINS DISCRETION UNDER EIMA TO 

EVALUATE THE REASONABLENESS AND LAWFULNESS OF 

AIC’S PROPOSED TIMELINE FOR THE INITIATION AND 

TERMINATION OF AMI-RELATED METRICS.  

Ameren is correct in noting that Section 16-108.5(f) provides the utility the 

opportunity to elect when the 10-year period shall commence “provided that it begins no later 

than 14 months following the date on which the Commission enters its order approving the 

utility's Advanced Metering Infrastructure Deployment Plan pursuant to subsection (c) of 
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Section 16-108.6 of this Act.”  220 ILCS 5/16-108.5(f).   However, the Commission’s 

analysis of what is and is not permitted under Section 16-108.5 within the context of AIC’s 

requested relief cannot begin and end with that sentence.   

Clearly, the factor not specifically contemplated by the General Assembly in Section 

16-108.5 was Ameren’s original failure to submit a cost-beneficial AMI Plan, a subsequent 

attempt by the utility to get a revised AMI Plan approved, and the elapse of time associated 

with that “two-bites-at-the-apple” scenario. Under those circumstances, selecting a “10-year 

period” for performance metrics tied to AMI investment within 14 months after Commission 

approval of an AIC revised AMI Plan, becomes an impossibility, given the December 31, 

2022 sunset of the Act.  220 ICLS 5/16-108.5(h).  Given these facts and the silence in the Act 

on permitting two seemingly contradictory scenarios – permitting the selection of the metrics 

start date by the utility within the 14-month time frame and providing a full 10-years of 

financial protections to ratepayers --  the Commission must not accept the Company’s 

simplistic analysis of how Section 16-108.5(f) operates.  

The permissive language highlighted by Ameren within Section 16-108.5(f) cannot be 

read in isolation.  As noted in the AG/AARP Initial Brief, fundamental rules of statutory 

construction require that the Commission evaluate the statute as a whole, with each provision 

construed in connection with every other section.  Roselle Police Pension Bd. v. Village of 

Roselle, 232 Ill.2d 546, 905 N.E.2d 831 (2009); Cinkus v. Village of Stickney Municipal 

Officers Electoral Board, 228 Ill.2d 200, 216–17, 886 N.E.2d 1011 (2008).  Words and 

phrases should not be construed in isolation, but must be interpreted in light of other relevant 

provisions of the statute, and appellate courts presume that the legislature did not intend 

absurdity, inconvenience, or injustice. Stern v. Wheaton-Warrenville Community Unit School 

Dist. 200, 384 Ill.App.3d 615, 894 N.E.2d 818 (2d Dist. 2008); Reppert v. Southern Illinois 

https://web2.westlaw.com/find/default.wl?mt=93&db=578&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2018394715&serialnum=2015904034&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=147A3D86&rs=WLW12.10
https://web2.westlaw.com/find/default.wl?mt=93&db=578&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2018394715&serialnum=2015904034&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=147A3D86&rs=WLW12.10
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University, 375 Ill.App.3d 502, 505, 874 N.E.2d 905 (4
th

 Dist. 2007).   See AG/AARP Initial 

Brief at 12-13. 

When interpreting this permissive language referenced by Ameren, the Commission 

must also consider the fact that this directive references a 10-year period – not a nine year 

period.  220 ILCS 5/16-108.5(f).  The sentence preceding this highlighted provision also 

states, “The metrics shall include incremental performance goals for each year of the 10-year 

period, which shall be designed to demonstrate that the utility is on track to achieve the 

performance goal in each category at the end of the 10-year period.”  Id. (emphasis added).  

It is clear that the General Assembly envisioned a 10-year evaluation of a formula rate 

utility’s performance for each of the metrics listed in Section 16-108.5(f) – not the 

abbreviated evaluation period proposed by AIC.  In the case of an early sunset pursuant to 

Section 16-108.5(h), the formula rate recovery permitted by Section 16-108.5 must also 

cease, pointing to the inextricable link between formula rate recovery and application of 

performance metrics. AIC’s proposed tariff, however, permits 10 years of formula 

ratemaking and only 9 years of AMI-related performance metric assessment.  

Ameren further points out in support of its position that the Act provides that Section 

16-108.5 and other sections of EIMA will be inoperative after December 31, 2017, absent 

extension by the General Assembly. 220 ILCS 5/16-108.5(h). The Company opines that 

when Section 16-108.5 is no longer operative, AIC is no longer eligible to annually update its 

performance-based formula rate, thereby suggesting that there is no guarantee of a full 10-

year assessment of performance metrics under this early sunset provision.  AIC Brief at 7.  

The People and AARP do not dispute this point.  However, what AIC fails to mention is that 

under this sunset provision, both the performance metrics and the right to file annual formula 

rate tariffs also terminates (althought the rates themselves remain in effect until the Company 

files new tariffs under Article IX of the Act).   220 ILCS 5/16-108.5(h).  In other words, 
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while the metrics no longer apply, ratepayers also are no longer subject to having their rates 

increased each year under Section 16-108.5 formula ratemaking to recover AMI investment 

costs.  220 ILCS 5/16-108.5(f-5), (h).   

Such is not the case under AIC’s metric timeline proposal.  Under AIC’s MAP-M 

tariff, ratepayers are subject to 10 years of annual formula ratemaking, but only nine years of 

the financial and utility performance protections provided under Section 16-108.5(f).  In 

addition, AIC would potentially benefit from its own failure to submit a cost-effective AMI 

Plan in its first attempt.  As noted in the AG/AARP Initial Brief, that would constitute the 

kind of absurd result Illinois courts reject when interpreting statutes.  See Stern v. Wheaton-

Warrenville Community Unit School Dist. 200, 384 Ill.App.3d 615, 894 N.E.2d 818 (2d Dist. 

2008); Reppert v. Southern Illinois University, 375 Ill.App.3d 502, 505, 874 N.E.2d 905 (4
th

 

Dist. 2007).   Again, such a result is inequitable to ratepayers given the framework of EIMA, 

which envisions the application of penalties to match the length of time formula rates are in 

effect.   

 The Company’s argument in this regard should be rejected. 

III. THE ISSUE OF WHETHER THE REQUEST TO EXTEND THE AMI-

RELATED METRICS TIMEFRAME BEYOND THE STATUTORY SUNSET 

DATE IS LAWFUL IS RIPE FOR COMMISSION CONSIDERATION IN THIS 

REHEARING. 

Ameren next defends its selection of a revised AMI-related metrics timeline by 

arguing that the issue as to whether the proposed MAP-M tariff unlawfully denies ratepayers 

the potential protection of the application of penalties associated with the AMI-related 

metrics in the 10th year of the Performance Metrics plan is “not ripe for adjudication.”  AIC 

Brief at 13.  The Company claims that the rights that Intervenors seek to adjudicate are based 

on future events that may never affect AIC, that consideration of the issue “is not good use of 

Commission resources”, and that “[t]here will be subsequent proceedings to determine 

financial penalties. “  Id. 
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 These arguments should be rejected for several reasons.  First, the issue raised both in 

the People’s and Staff’s briefs is ripe for adjudication because this Rehearing is specifically 

focused on Commission evaluation of the 10-year timeline proposed by the Company in its 

MAP-M tariff.  The People and Staff have expressed concern about the Company proposal 

precisely because the terms of AIC’s proposed MAP-M tariff make clear that the Company 

has no intention of attempting to achieve the AMI-related metrics or subjecting itself to 

potential penalties for those metrics in the year 2023, the 10
th

 year of the 10-year 

performance metric period.  See MAP-M tariff, AIC Ex. 7.12RO at 6 of 6; AIC Initial Brief 

at 11-16.   

 Ameren also claims that the issue raised in the AG/AARP Brief is beyond the scope 

of rehearing.  AIC Brief at 11.  Ameren states that because its own application for rehearing 

did not raise this issue of fairness and lawfulness, the Commission cannot consider the 

arguments put forth by the People and AARP.  This assessment of rehearing law distorts the 

parameters of rehearing proceedings.  Certainly, Staff and any intervenor are permitted to set 

forth arguments of fact and law related to a utility proposal on rehearing.  The gist of 

Ameren’s argument is that if AIC itself did not raise and specifically reference a possible 

response to its rehearing request in its own rehearing petition, no party can raise the issue in 

evidence or in brief.  In effect, the People, AARP and Staff (in its Brief) are challenging the 

reasonableness and lawfulness of the specific issue raised by Ameren on Rehearing.  In no 

way do those responses constitute an attempt to expand the breadth of rehearing issues, as 

AIC complains.    

AIC also suggests Staff and Intervenors can and should wait until some date in the 

future to claim that the utility shall be eligible for financial penalties in 2023, the 10
th

 year of 

the Plan.  AIC Brief at 13.  But according to the AIC MAP-M tariff language, the tariff itself 

will have terminated as of December 31, 2022.  That opportunity to challenge the revised 
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timeline will no longer exist at that point in time.  Moreover, given AIC’s position that it is 

not obligated to ensure the existence of a 10-year time frame, the Company would 

undoubtedly claim in 2023 or beyond that Intervenors and Staff waived any claim in this 

proceeding that the proposed tariff revisions unlawfully denied ratepayers the potential 

protection of the application of financial penalties.  For all of these reasons, AIC’s arguments 

that the questions raised by the AG, AARP and Staff should be ignored as outside the scope 

of this rehearing and not ripe for adjudication should be rejected.  

In sum, as discussed in the AG Initial Brief, it is clear that the Commission retains 

authority – even after the sunset of the Act – to ensure that the utility is held to its AMI 

investment plan obligations. See AG/AARP Initial Brief at 12-16. But given the clear 

provisions of EIMA that render application of the formula rate penalties inoperable upon the 

sunset of the Act, AIC must voluntarily submit to extending the Commission’s authority to 

monitor its performance under the AMI-related metrics for this 10
th

 year of the Plan.  The 

People recommend that the Commission only approve the revision to the AMI-related metrics 

if AIC agrees to include the following changes to its proposed tariff: 

 

MISCELLANEOUS GENERAL PROVISIONS 

 

In the event Section 16-108.5 of the Act becomes inoperative 

or Rate MAP-P terminates, the provisions of this Rider 

immediately become inoperative, except to the extent necessary 

to comply with the provisions of Section 16-108.5(f-5) of the 

Act, which provide that “the tariff mechanism established 

pursuant to subsection (f) of this Section and this subsection (f-

5) shall remain in effect until any penalties due and owing at 

the time of such termination are applied.”  

 

Notwithstanding the sunset provisions of Section 16-108.5(f-5) 

and 16-108.6(h) of the Electric Infrastructure Modernization 

Act, AIC agrees by this tariff to be subject to the Performance 

Metric and penalty provisions of Section 16-108.5(f) of the Act 

through December 31, 2023.  AIC shall file a report on June 1, 

2024, consistent with the AMI-related performance reporting 
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provisions provided under Sections 16-108.5(f) of the Act, 

providing a description of how AIC performed under each 

AMI-related metric, and an identification of any extraordinary 

events that adversely impacted the utility's performance.  

Whenever a participating utility does not satisfy the metrics 

required under Section 16-108.5(f), the Commission shall, after 

notice and hearing, enter an order approving financial penalties 

in accordance with subsection (f-5).   Id. The Commission-

approved financial penalties shall be applied beginning with the 

next rate year.  Id. 

 

Unless and until AIC includes agrees to abide by these terms and include them in the MAP-M 

tariff, the Commission should reject AIC’s proposal on rehearing.  The Commission’s Order 

on Rehearing should echo these prerequisites for approval of the tariff, with specific findings 

that require AIC to file a report on June 1, 2014, that includes a description of how the 

participating utility performed under each AMI-related metric, and an identification of any 

extraordinary events that adversely impacted the utility's performance, consistent with the 

annual reports required under Section 16-108.5(f-5)(6) of the Act.   The Commission’s 

findings in this case should also make clear that whenever AIC does not satisfy the metrics 

required under Section 16-108.5(f), the Commission shall, after notice and hearing, enter an 

order imposing penalties in accordance with subsection (f-5).   Id. The Commission-imposed 

financial penalties shall be applied beginning with the next rate year.   

III. CONCLUSION 

 Wherefore, the People of the State of Illinois and AARP urge the Commission to enter 

an order in this proceeding in accordance with the arguments presented in this Brief and in 

the AG/AARP Initial Brief.  
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