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I. INTRODUCTION/STATEMENT OF THE CASE 

Ameren Illinois Company’s (AIC) proposed start date of January 1, 2014 for the 10-year 

performance period for the Metrics related to its Advanced Metering Infrastructure (AMI Plan) 

falls squarely within the 14-month window expressly allowed for under Section 16-108.5(f) of 

the Public Utilities Act (Act or PUA).  Staff’s brief begrudgingly concedes the proposed date is 

“technically” permissible.  (Staff Init. Br., p. 11.)  The Attorney General (AG) and AARP, in 

their brief, go out of their way to avoid agreeing the date is lawful.  But no party contends AIC 

cannot elect this start date, based on the timing of the Commission’s approval of the AMI Plan.   

The question remains whether, because of this start date, AIC has to voluntarily agree, 

now in this proceeding, to a tariff mechanism or change that extends the Commission’s authority 

under the Energy Infrastructure Modernization Act (EIMA).  It does not.  By law, the selection 

of a start date for the AMI-related Metrics is not contingent upon when EIMA is set to expire.  It 

is contingent upon the Commission’s approval of the AMI Plan, which hasn’t happened yet.  

Staff and AG/AARP clamor over the uncertainty about how financial penalties for these Metrics 

might be applied ten years from now.  But that is not an issue that should be litigated now.   

To be effective under EIMA, AIC’s selection of start date does not require revisions to its 

Rider Modernization Action Plan – Metrics (MAP-M) that are legally questionable to anticipate 

future events that may never occur.  The issue before the Commission is the permissible start 

date for the AMI-related Metrics, not whether and how penalties, if they occur, might be applied, 

in the absence of statutory authorization, ten years from now.  Staff and AG/AARP also haven’t 

offered a proposal that AIC or the Commission can accept.  Staff hasn’t really offered anything 

concrete in its brief other than proposing AIC adopt a new tariff mechanism.  On the other hand, 

AG/AARP’s proposed tariff changes in their brief are not well developed and in apparent 

contravention to EIMA as written.  No utility would or should voluntarily agree to be subject to 
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incomplete or undefined tariff mechanisms or revisions to Rider MAP-M that do not seem 

legally permissible.  Thus, AIC cannot voluntarily accept the proposals that Staff and AG/AARP 

have outlined in their briefs, and should not be required to accept them as a condition to electing 

to start its AMI-related Metrics on January 1, 2014.  Nor should the Commission endorse them. 

The Commission’s Order on Reopening should approve AIC’s proposed new start date 

for its AMI-related Metrics without requiring any additional conditions or commitments.   

II. AIC’S PROPOSED START DATE FOR THE 10-YEAR PERFORMANCE 
PERIOD FOR AMI-RELATED METRICS 

Whether AIC has legal authority to modify its start date for its AMI-related Metrics from 

January 1, 2013 to January 1, 2014 appears largely uncontested.  What is contested is whether 

this start date requires AIC to also voluntarily commit to a new tariff mechanism or revisions to 

Rider MAP-M that address the application of financial penalties for these Metrics after the 

expiration of EIMA and AIC’s Rate Modernization Action Plan – Pricing (MAP-P).  As 

explained below, AIC’s legal authority to specify the start date of its AMI-related Metrics cannot 

be conditioned in any way on its willingness to entertain Staff and AG/AARP’s proposals. 

III. APPLICATION OF FINANCIAL PENALTIES FOR THE AMI-RELATED 
METRICS BASED ON AIC’S PROPOSED START DATE 

A. The Collection of Financial Penalties, After the Expiration of Rate MAP-P, Is 
Not Ripe for Adjudication or Within the Scope of Reopening in this Proceeding. 

The Administrative Law Judges recommended the Commission reopen the record in this 

docket for a limited purpose: to consider AIC’s request to modify the start date of the 10-year 

performance period for its AMI-related Metrics.  This request, in and of itself, has not been a 

controversial or contested issue.  No party on reopening disputes AIC’s right to elect a new start 

date for these Metrics, based on the Commission’s delay in approving the AMI Plan.   

Staff and AG/AARP, however, argue on brief the Commission must now entertain 
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something completely different: how the Commission might apply a financial penalty, if AIC 

fails to meet an annual performance goal under an AMI-related Metric, after EIMA becomes 

inoperative.  This distinctive issue is not within the scope of the Commission’s order granting 

reopening in this proceeding.  Nor was it an issue that was within the scope of AIC’s petition for 

rehearing.  The Commission’s rules and decisions make this clear: the scope of rehearing in any 

docket is defined by party’s petition, not by briefs and testimonies that are later submitted.  (See 

AIC Init. Br., pp. 10-12.)  The scope of reopening should be determined by the same standard.   

Staff and AG/AARP aren’t just asking the Commission to rule upon an issue not properly 

within the scope of reopening.  They are asking the Commission to rule upon an issue that is not 

yet ripe for adjudication in any proceeding.  It is premature for the Commission to rule upon 

rights and claims that are dependent on the occurrence of events that may or may not occur in the 

future.  (See Init. AIC Br., pp. 12-13.)  It is also a waste of Commission resources to resolve 

theoretical issues that may never affect a litigant.  (Id.)  The Commission should not order tariff 

changes to address a fact pattern in the absence of record evidence and settled law.  In this 

instance, there is no certainty that ten years from now AIC would fail to meet an AMI-related 

Metric performance goal, or that EIMA’s statutory provisions will still be in effect as written.   

There is also not yet an actual financial penalty that the Commission needs to apply.  This 

proceeding was initiated because AIC was required to “develop and file” with the Commission 

multi-year metrics designed to achieve, ratably over a 10-year period, improvement over baseline 

performance.  The purpose of this proceeding was to (i) set the baselines and the incremental 

goals that AIC must meet in future years; and (ii) approve a tariff mechanism that would allow 

the Commission to apply any future financial penalties, if they actually occurred.  Future reports 

filed with the Commission will indicate whether AIC has not achieved an annual performance 
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goal under these Metrics.  Future proceedings would approve financial penalties, if applicable.  

Future compliance rate filings would apply these financial penalties.  But before these events can 

occur, there must be an unachieved goal that calls for a penalty.  Until that happens, the issue of 

whether and how an actual penalty might be applied is not ripe for adjudication. 

There is no need for the Commission to take action in 2012 to anticipate a factual event 

or address a legal issue that may never materialize in 2022.  Staff and AG/AARP suggest the 

Commission’s hands somehow will be tied then, if tariff changes and mechanisms are not hastily 

introduced now.  But that is not the case.  AIC’s selection of a January 1, 2014 start date for the 

AMI-related Metrics does not foreclose the Commission from deciding whether and how future 

financial penalties might be applied for unachieved performance goals, once EIMA expires.   

B. EIMA Would Have Allowed AIC to Extend the 10-year Performance Period 
Beyond December 31, 2022, Even If the Initial AMI Plan Had Been Approved. 

Staff and AG/AARP suggest AIC is trying to improperly benefit from the Commission’s 

May 29, 2012 Order in ICC Docket 12-0244.  In that Order, the Commission decided it could not 

approve the original AMI Plan that AIC submitted on March 30, 2012, because it did not agree 

with certain assumptions in the Cost-Benefit analysis.  The revised AMI Plan addressed the 

Commission’s concerns and shows implementation of AMI to AIC’s electric customers will still 

be cost-beneficial, if deployment is accelerated and other customer/societal benefits are 

quantified.  To the extent Staff and AG/AARP suggest AIC is trying to “game the system” by 

manufacturing a delay in its AMI Plan, that simply isn’t true.  AIC submitted an initial AMI Plan 

it believes met EIMA’s cost-beneficial standard.  The consequence of the Commission's decision 

to not approve the Plan is that AIC can choose to extend the start date for AMI-related Metrics. 

Staff and AG/AARP also overlook this important fact: had the Commission approved the 

initial AMI Plan in its May 29, 2012 Order, EIMA would have still permitted AIC to start the 10-
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year performance period for its AMI-related Metrics after January 1, 2013.  Indeed, AIC could 

have started the 10-year period as late as August 1, 2013, as Commonwealth Edison (ComEd) 

has done.  (See Ameren Ex. 1.0, p. 4; see also Commonwealth Edison Co., Docket 11-0772, 

Compliance Filing (electing the 10-year period applicable to AMI-related Metrics to start on 

August 1, 2013) (July 20, 2012).)  In that instance, the end date for the 10th year in the 

performance period would have been July 31, 2023 – or otherwise beyond the period when AIC 

can update its formula rate under the current enacted version of EIMA.  Thus, contrary to Staff 

and AG/AARP’s suggestions, the Commission’s decision to decline approval of AIC’s AMI Plan 

was not a “game changer.”  EIMA already allowed the 10-year period for AMI-related Metrics to 

extend beyond the statute’s sunset provisions, no matter when or which Plan was approved. 

The plain language of Section 16-108.6 is clear: AIC “shall elect when the 10-year period 

shall commence” for each Metric, and the only condition on the election of the start date for the 

AMI-related Metrics is the 10-year period must begin “no later than 14 months following the 

date on which the Commission enters its order approving” AIC’s AMI Plan.  EIMA did not 

require the 10-year period to begin by January 1, 2013.  EIMA did not require the 10-year period 

to begin on the first day of a calendar year.  EIMA didn’t even mandate the date by which AIC 

needed to elect to participate in EIMA.  If the General Assembly intended the 10-year period for 

each Metric to begin on a certain date, it could have indicated so.  The only mandatory filing date 

for AIC, however, was the date by which AIC had to file its AMI Plan under Section 16-108.6 – 

April 1, 2012.  That initiated a 60-day proceeding for the ICC to review and approve the AMI 

Plan.  The date by when the Commission was expected to approve the AMI Plan (June 1, 2012), 

when coupled with the 14-month window during which the 10-year period for the AMI-related 

Metrics had to commence, ensured AIC could elect a start date after January 1, 2013, if it so 
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desired.  One can only surmise, based on these provisions, the General Assembly did not intend 

the 10-year period for the Metrics Plan to conclude by December 31, 2022, in all circumstances.  

It is permissible for AIC to start the 10-year period for its AMI-related Metrics after January 1, 

2013, just as ComEd did, regardless of when the Plan was approved, even if it means the 10-year 

period extends beyond the current effective date of Section 16-108.5, as presently authorized. 

C. The Record Does Not Support the Adoption of Staff’s “Tariff Mechanism.”  

Staff contends AIC must voluntarily agree to a new and undefined “tariff mechanism” for 

the collection of financial penalties after EIMA becomes inoperative, before it can elect to 

modify the start date for the 10-year performance period for the AMI-related Metrics.  AIC filed 

a rehearing petition on June 28, 2012, requesting this new start date, and direct testimony on 

reopening on August 17, 2012, outlining changes to the Metrics Plan and Rider MAP-M.  It was 

never a mystery AIC would modify its start date for the AMI-related Metrics to coincide with the 

delay in gaining Commission approval of the AMI Plan.  Yet, since Staff’s proposal is now made 

for the first time on brief, rather than in testimony, AIC has not had the opportunity to offer 

responsive testimony on rebuttal or test the merits of the proposal through cross-examination.  

But more significant than the proposal’s procedural flaws are its substantive flaws.  Staff 

claims AIC should “voluntarily accept dates that would leave in place its metric obligations and 

associated penalties for the full 10 year period” and agree to “tariff mechanism for the collection 

of financial penalties.”  (Staff Init. Br., pp. 2, 19.)  There are no details, however, behind Staff’s 

proposal.  There is no explanation of what the “tariff mechanism” or dates should be.  There is 

no explanation of why this “tariff mechanism” or dates would be valid.  There is not even an 

explanation of how this “tariff mechanism” would function.  And there certainly isn’t any record 

evidence supporting a proposal presented for the first time on brief.  Staff’s proposal fails to 

offer anything concrete that the Commission can order on reopening.  It cannot be adopted. 
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D. Section 16-108.5(f) Does Not Support AG/AARP’s Proposed Tariff Changes.   

Unlike Staff, the AG/AARP propose tariff language, specifically revisions to the tariff 

language in the Miscellaneous General Provisions section of AIC’s Rider MAP-M, which they 

argue AIC must accept before it can change the start date for its AMI-related Metrics to January 

1, 2014.  There are two fundamental problems with AG/AARP’s proposed revisions.   

First, as AG/AARP concede, the revisions propose to extend the Commission’s authority 

under Sections 16-108.5(f) and (f-5) beyond the timetable set forth in EIMA.  (Staff Init. Br., p. 

15.)  AIC does not believe that it can agree to tariff changes that conflict with EIMA as written.  

See, e.g., Citizens Util. Bd. v. Ill. Commerce Comm'n, 275 Ill. App. 3d 329, 340-41, 343 (1st 

Dist. 1995) (reversing Commission order approving tariff which contravened the Act).  Nor does 

AIC believe that it can extend the Commission’s authority under EIMA through its tariffs.  See 

Bus. & Prof. People for the Pub. Interest, 136 Ill. 2d 192, 201 (1989) (“The Commission only 

has those powers given it by the legislature through the Act.”).   

Secondly, AG/AARP’s proposed revisions do not address a critical issue: even if AIC 

could agree to extend the Commission’s authority under Sections 16-108.5(f) and (f-5), how can 

a financial penalty be applied to a formula rate that can no longer be updated.  For AG/AARP’s 

proposal to be workable, AIC would have to also agree to extend the Commission’s authority 

under Section 16-108.5(d) to update its formula rate beyond the expiration of EIMA.  This would 

necessitate changes to AIC’s Rate MAP-P, were that action valid.  For the reasons stated above 

however, the proposition of revising Rate MAP-P to extend the Commission’s authority under 

Section 16-108.5(d) creates the same legal conundrum present in AG/AARP’s revisions. 

The AG/AARP brief claims the language currently in the Miscellaneous General 

Provisions in approved Rider MAP-M is an “escape clause.”  (AG/AARP Init. Br., p. 11.)  But as 

the AG/AARP brief concedes, this language only “repeats the language of Section 16-108.5(f).”  
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(Id.)  Tariff language that copies the enabling statutory provision should be presumed to be 

reasonable.  Cf. Sheffler v. Commonwealth Edison Co., 955 N.E.2d 1110, 1121 (2011) (finding 

valid tariff language which comported with utility’s service obligations expressed in Section 8-

401 of the Act).  To agree with AG/AARP’s proposal however, AIC would have to agree to 

remove this statutory language and replace it with language that extends the Commission’s 

authority under Sections 16-108.5(f) and (f-5) beyond the expiration of EIMA.  In turn, that 

change would necessitate other changes to AIC’s formula rate as well, which would also violate 

EIMA.  AIC cannot agree to a tariff mechanism or tariff changes that essentially rewrite a statute 

to make the law consistent with its (or anyone else’s) ideas of orderliness and public policy.  

Lawrence v. Regent Realty Group, Inc., 197 Ill. 2d 1, 11 (2001); Citizens Util. Bd., 275 Ill. App. 

3d at 341(finding tariff language “improper under the Act” despite that it “may be commercially 

or economically prudent” because “[t]he fact remains that courts cannot by judicial fiat alter the 

unequivocal meaning of the Act.”).  The questions that surround the validity and efficacy of 

AG/AARP’s revisions require the Commission to reject them as a viable proposal. 

IV. CONCLUSION 

For the reasons stated here and in AIC’s Initial Brief on Reopening, the Commission 

should enter an order that acknowledges the January 1, 2014 start date for the 10-year period for 

the AMI-related Metrics, and declines to make additional findings on the application of future 

financial penalties for unachieved performance goals, if and when EIMA becomes inoperative.  
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