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ORDER 

 
By the Commission: 
 
I. PROCEDURAL HISTORY AND BACKGROUND 
 
 On March 8, 2012, Illinois Bell Telephone Company, Inc. (“AT&T” or “AT&T 
Illinois”) filed a verified Complaint alleging that Halo Wireless, Inc. (“Halo”) had 
materially breached its interconnection agreement (“ICA”) with AT&T by sending 
landline-originated traffic to AT&T and by sending inaccurate call information to AT&T. 
 
 Pursuant to due notice, a prehearing conference was held in the matter on April 
3, 2012, at which time a schedule was set.  On April 24, 2012, Halo filed its appearance.  
On April 30, 2012, Halo filed a Partial Motion to Dismiss the Complaint and also filed its 
Answer to the Complaint.  The Administrative Law Judge denied Halo’s Partial Motion to 
Dismiss on May 16, 2012.  Halo filed objections to AT&T’s written direct and rebuttal 
testimony, as well as the testimony of Staff witness Dr. James Zolnierek.  The 
Administrative Law Judge overruled Halo’s objections. 
 
 Evidentiary hearings were held on June 5 and June 13, 2012.  AT&T presented 
the testimony of J. Scott McPhee, an Associate Director – Wholesale Regulatory Policy 
& Support for Pacific Bell Telephone d/b/a AT&T California, Mark Neinast, an Associate 
Director – Network Regulatory in AT&T’s Network Planning and Engineering 
Department, and Raymond W. Drause, Senior Wireless Engineer at McCall-Thomas 
Engineering Company, Inc.  Halo presented the testimony of Russ Wiseman, President 
and Chief Operating Officer for Halo and Robert Johnson, President of Ameliowave, Inc.  
Staff presented the testimony of Dr. James Zolnierek, Director of the Policy Division at 
the Commission. 
 

On July 5, 2012, AT&T filed a late-filed exhibit at the request of the 
Administrative Law Judge.  On August 23, 2012, AT&T’s late-filed exhibit was entered 
into evidence and the record was marked Heard and Taken. 
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On July 13, 2012, initial briefs were filed by AT&T, Halo, and Staff.  AT&T and 
Staff filed reply briefs on July 27, 2012.  AT&T filed a draft order on August 3, 2012; 
Staff filed a draft order on August 23, 2012.  A Proposed Order was issued on 
September 11, 2012.  No briefs on exception were filed. 
 
II. DESCRIPTION OF COMPLAINT 
 
 AT&T Illinois is an incumbent local exchange carrier (“ILEC”) as defined in 
Section 13-202.5 of the Public Utilities Act (220 ILCS 5/1-101 et seq.)(“PUA”).  AT&T 
and Halo are telecommunications carriers as defined in Section 13-203 of the PUA.  
AT&T and Halo entered into an ICA pursuant to the Sections 251 and 252 of the 
Telecommunications Act of 1996, 47 U.S.C. 151 et seq. (“Federal Act”).  The ICA was 
approved by the Commission as required by Section 252(a)(1).  The complaint alleges 
that Halo has violated the terms of the ICA.  In particular, the complaint cites an 
amendment (“Amendment”) added when Halo adopted the ICA which states: 
 

Whereas, the Parties have agreed that this Agreement will apply only to 
(1) traffic that originates on AT&T’s network or is transited through AT&T’s 
network and is routed to [Halo's] wireless network for wireless termination 
by [Halo]; and (2) traffic that originates through wireless transmitting and 
receiving facilities before [Halo] delivers traffic to AT&T for termination by 
AT&T or for transit to another network.  (Compl. ¶ 6 and AT&T Illinois Ex. 
1.0, JSM-4, p. 70) 

 
The complaint alleges that Halo violates the ICA by sending traffic to AT&T Illinois which 
is not wireless-originated, but is landline-originated interstate, inter-local access and 
transport area (“interLATA”) or intraLATA toll traffic.  (Id., ¶ 7)   
 

The parties and Staff are in agreement that the ICA requires Halo to send only 
wireless-originated traffic to AT&T.  The parties differ, however, as to whether they 
believe the traffic that Halo has been sending to AT&T is wireless.  Halo contends that it 
is not in breach of the ICA; the traffic complained of is consistent with the ICA is not 
subject to AT&T’s state or federal switched access tariffs.  AT&T and Staff disagree. 
 
 AT&T requests the Commission to find that Halo has materially breached the ICA 
by sending landline-originated traffic and interMTA traffic to AT&T.  AT&T also requests 
a finding that it is excused from further performance under the ICA and may stop 
accepting traffic from Halo.  In addition, AT&T requests a finding that Halo is liable to it 
for access charges on the interstate or interLATA traffic it has sent to AT&T.  Although, 
the complaint requests that the Commission find that Halo is liable for the cost of 
interconnection facilities it has obtained from AT&T Illinois, AT&T has withdrawn that 
claim.  AT&T asserts that because Halo has filed a bankruptcy proceeding, AT&T is not 
seeking a determination of the specific amounts due, but will pursue any further remedy 
in the bankruptcy proceeding.  (Compl, pp. 2 and 5) 
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III. ISSUES 
 
A. Whether Halo is Breaching the ICA by Sending Traffic to AT&T that Is 

Not Wireless-Originated 
 
1. Whether the ICA Requires Halo to Send Only Wireless-

Originated Traffic to AT&T 
 

a. AT&T Illinois’ Position 
 
AT&T contends that the only traffic the ICA allows Halo to send to AT&T is traffic 

that originates on wireless equipment.  AT&T asserts that it entered into a wireless ICA 
because Halo purported to be a wireless carrier.  AT&T cites to the Amendment and 
asserts that the ICA applies only to wireless traffic. 
 

AT&T asserts that the “wireless traffic only” provision is important because 
wireless traffic and landline traffic are regulated differently.  AT&T states that most 
notably, the geographic areas used to determine whether traffic is local (and therefore 
subject to reciprocal compensation charges) or non-local (and therefore subject to 
access charges, which are higher) differ greatly for wireless and landline traffic.  AT&T 
explains wireless traffic is classified as local or non-local based on Major Trading Areas 
(“MTAs”), which are quite large.  AT&T differentiates landline traffic, for which it states 
calls are classified as local or non-local based on “local calling areas,” which are much 
smaller.  AT&T explains that there are only five MTAs in all of Illinois, but more than 980 
landline local calling areas.  According to AT&T, there is a much greater likelihood that a 
wireless call will be local (also called “intraMTA”), and not subject to access charges, 
than there is for a landline call.  AT&T asserts as an example that a call from Evanston, 
Illinois, to Springfield, Illinois, is within a single MTA, and so is subject to low reciprocal 
compensation rates if it is a wireless call, but is between two different landline calling 
areas, and so is subject to higher access charge rates, if it is a landline call. 

 
 AT&T asserts all the trunks that Halo ordered to deliver traffic to AT&T were 
trunks reserved for wireless traffic only.  AT&T states that consistent with this, and 
assuming Halo was complying with the ICA, AT&T billed Halo for termination as if all of 
Halo’s traffic was wireless-originated, as the ICA required.   
 

b. Halo’s Position 
 
 Halo also cites to the Amendment and agrees that the ICA requires it to send 
only wireless-originated traffic to AT&T.  However, Halo asserts that the traffic in issue 
originates through wireless transmitting and receiving facilities before it delivers traffic to 
AT&T. 
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c. Staff’s Position 
 

Staff opines that the ICA requires Halo to send only wireless-originated traffic to 
AT&T Illinois.  According to Staff, the ICA specifies that the agreement does not govern 
“(a) Traffic which does not qualify as Local Telecommunications Traffic, including, but 
not limited to, interMTA traffic and interstate access ‘roaming’ traffic; (b) Non- 
[Commercial Mobile Radio Service “CMRS”] Traffic” citing the AT&T Illinois Exhibit 1.0 
Schedule JSM-4 Section 3.4.  Staff further explains that the ICA further defines “non-
CMRS traffic” as traffic which is neither originated nor terminated on the wireless 
facilities of a CMRS provider, citing Id., at Section 1.16.  In addition, Staff relies upon 
the Amendment. 

 
According to Staff, in Halo’s Verified Answer to Formal Complaint, Halo admits 

that under the Amendment to the ICA, it is authorized only to send wireless-originated 
CMRS traffic to AT&T.  Staff asserts that it is clear through a plain reading of the ICA, 
the Amendment, and the admission of Halo, that Halo is required to send only wireless-
originated traffic to AT&T Illinois. 
 

2. Whether Halo Has Been Sending Traffic to AT&T that is Not 
Wireless-Originated. 

 
a. AT&T Illinois’ Position 

 
AT&T states that it is undisputed that Halo has been sending traffic to AT&T that 

starts on landline networks and that Halo freely admits this.  AT&T asserts as an 
example, that Halo’s President, Mr. Wiseman, acknowledged that most of the calls 
probably did start on other networks before they came to Transcom for processing and 
that it would not surprise him if some of them started on the public switched telephone 
network (“PSTN”).  AT&T also asserts that Halo witness Johnson admitted that 
Transcom hands off landline-originated calls to Halo for delivery to AT&T Illinois.  
According to AT&T, those admissions alone prove a breach of the ICA.  AT&T further 
asserts that its call studies show the extensive scope of the breach and prove it was no 
accident. 

 
 AT&T asserts that it analyzed the calls Halo sent to it during a one-week period 
in September 2011 and a four-week period in February-March 2012.  AT&T describes 
its analysis as beginning by identifying the Calling Party Number (“CPN”), i.e., the 
telephone number of the person who started the call, on each call received from Halo.  
AT&T states it then consulted the industry’s Local Exchange Routing Guide (“LERG”) 
and the North American Number Portability (“NANP”) database to determine what kind 
of carrier (landline or wireless) owned that number and whether the carrier that owned 
the number had designated it in the LERG as landline or wireless.  AT&T claims that 
based on this, it was able to determine how many landline-originated calls Halo was 
sending.  According to AT&T, during the two periods reviewed, the call data showed 
that 34% and 60%, respectively, of the calls that Halo delivered to AT&T originated as 
landline calls.  AT&T concludes that even though the ICA did not allow Halo to send 
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AT&T any landline-originated traffic, somewhere between one-third and more than one-
half of the traffic Halo sent to AT&T was landline-originated.   
 

AT&T states that Halo admits to sending AT&T calls that start on landline 
networks.  According to AT&T, Halo nevertheless quibbles about the details of AT&T’s 
call analysis and contends that some calls that originate from what appear to be landline 
numbers could, in some scenarios, actually originate from a wireless device.  AT&T 
states, based on this, Halo contends that CPNs are unreliable and cannot be used to 
identify the origination point or originating carrier on any of the calls Halo sends AT&T. 

 
 AT&T asserts that Halo is wrong.  AT&T first notes that Halo presented no call 
analysis to support its claims, nor did it present any evidence of how much of the traffic 
it delivers (if any) originates on wireless devices with CPNs that the LERG shows as 
landline.  According to AT&T, Halo’s failure to present any such evidence is telling, 
because Halo had access to all the same data AT&T used for its analyses.  AT&T also 
explains that, while there are some situations where a CPN does not precisely identify 
the origination point or originating carrier of a call, those situations are the exception, 
not the rule.  AT&T contends, the data and methods AT&T used are the same data and 
methods that the entire industry uses today for determining what AT&T sought to 
determine.  AT&T states that there is no better way to perform the analysis, and that 
Halo does not suggest that there is.  In support of its argument, AT&T quotes the 
following statement form the decision by the Tennessee Regulatory Authority (“TRA”) in 
a case, which it states, involves the identical dispute and ICA language between Halo 
and AT&T Tennessee: 
 

The Authority acknowledges that a certain degree of imprecision can 
occur when analyzing the origin to individual telephone calls, due to 
factors such as the advent of number portability and the growth of wireless 
and IP telephony.  However, because of these technical issues, the 
industry has developed conventions and practices to evaluate calls for the 
purpose of intercarrier compensation.  The Authority finds that the 
methodology used to collect the data and the interpretation of the data in 
the AT&T study are based upon common industry practices to classify 
whether traffic is originated on wireline or wireless networks.1

 
 

 AT&T Illinois contends that it also proved that Halo’s contentions would make no 
meaningful difference even if they were correct.  AT&T asserts that it assumed for the 
sake of argument that 100% of calls from Level 3 and Bandwidth.com numbers were 
actually wireless-originated, and re-analyzed the call data based on that assumption.  
AT&T states that this was an overgenerous assumption, but that even with this 
assumption the data still showed that 30% and 50% of the traffic that Halo sent to AT&T 
during the two study periods was landline-originated. 

 

                                            
1  Order, In re:  BellSouth Telecommunications LLC d/b/a AT&T Tennessee v. Halo Wireless, Inc., 
Docket No. 11-00119, at 17 (Tenn. Reg. Auth., Jan. 26, 2012) (“Tennessee Halo Order”). 
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 AT&T concludes that there is no doubt that much of the traffic Halo has been 
sending to AT&T originated on landline networks, which materially breaches the ICA.  
AT&T notes that Staff agrees Halo is not adhering to the terms of the ICA.  AT&T 
quotes Staff witness, Dr. Zolnierek, as testifying on cross-examination, “In my opinion 
here Halo and Transcom are, as far as I know, knowingly accepting those [landline-
originated] calls and it’s not necessarily one or two.  They’re taking traffic from anyone, 
and so it wouldn’t be a de minimis instance that they are not attempting to screen out 
non-CMRS traffic.  In that instance, I would say, yes, that’s a breach.”2

 
 

b. Halo’s Position 
 

Halo asserts that AT&T has failed to bear the burden of proof on showing what 
Halo’s traffic is and what compensation applies. Halo argues that regarding whether the 
traffic in question qualifies as wireless or CMRS for compensation purposes, AT&T has 
admitted that it has no real way of accurately identifying whether a particular call 
actually originated from a wireline customer of a local exchange carrier (“LEC”) using a 
traditional phone.    

Halo asserts that the entirety of AT&T’s case is based on a review of the calling 
number in the CPN parameter, identifying the rate center the number is associated with 
and the type of number (“wireline” or “wireless”), and then the specific company that has 
the individual number.  Halo states that AT&T assumes that the call “originated” in the 
rate center, from customer provided equipment (“CPE”) consistent with the number type 
and on the network of the company that has the number.  According to Halo, none of 
the AT&T assumptions is necessarily valid.  Halo claims the CPN simply cannot be 
used as an indicator of what is actually happening and in particular of where the call 
started, or what network supported the call initiation. 

 
Halo argues there can be no legitimate dispute that Halo is a wireless carrier and 

handles traffic by wireless facilities.  Halo states that when the customer wants to initiate 
a session, the customer originates a call using the wireless station that is handled by 
the base station, processed through Halo’s network, and ultimately handed off to AT&T 
for termination or transit over the interconnection arrangements that are in place as a 
result of the various ICAs.  According to Halo, AT&T admitted that CPE, and this CPE in 
particular, originates a communication. 

 
Halo asserts that AT&T’s argument that Halo is merely re-originating traffic and 

that the true end points are elsewhere on the PSTN is the position that the D.C. Circuit 
rejected in Bell Atl. Tel. Cos. v. FCC, 206 F.3d 1 (D.C. Cir. 2000).  According to Halo, in 
that case, the D.C. Circuit held it did not matter that a call received by an internet 
service provider (“ISP”) is instantaneously followed by the origination of a further 
communication that will then continue to the ultimate destination elsewhere.   Halo 
states the court held that “the mere fact that the ISP originates further 
telecommunications does not imply that the original telecommunication does not 
‘terminate’ at the ISP.”  Halo argues that the D.C. Circuit clearly recognizes and 
                                            
2  Tr. June 13, 2012, at 379, line 19 – 380, line 3.   
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functionally held that an enhanced service provider (“ESP”) is an origination and 
termination endpoint for intercarrier compensation purposes (as opposed to 
jurisdictional purposes, which does use the “end-to-end” test).  Halo states it has 
reasonably relied on that holding. 

 
Halo explains that the traffic at issue here goes to Transcom, where there is a 

termination.  Halo states Transcom then originates a further communication in the MTA.  
According to Halo, in the same way that ISP-bound traffic from the PSTN is immune 
from access charges (because it is not carved out by Section 251(g) of the Federal Act 
and is covered by Section 251(b)(5)), the call to the PSTN is also immune.  

 
Halo argues that AT&T’s argument that the traffic is wireline-originated misses 

the point.  Halo asserts that the question is whether the traffic originates from wireless 
equipment.  Halo contends that the evidence shows that Halo communicates with its 
high volume end user customer over wireless transmitting and receiving facilities in 
each MTA.  Halo characterizes its high volume customer as simply a “communications 
intensive business customer,”– much like any large enterprise operating a private 
branch exchange (“PBX”) that is originating traffic from wireless CPE.  Halo states the 
traffic is then delivered to AT&T, exactly as required, and as specified, in the 
Amendment.  Halo asserts its high volume end user uses wireless mobile stations within 
radio coverage of each tower site.  Halo claims its network is architectured in such a 
way that the only traffic that will traverse the interconnection arrangements is traffic 
destined to a terminating carrier in an MTA and processed by the base station in that 
MTA. 

 
According to Halo, AT&T claims that the wireless stations used by Halo’s high 

volume customer are either not mobile, or not mobile enough, and therefore the service 
is not “really” CMRS.  Halo affirms that each of the CPE devices used by Halo’s high 
volume customer, Transcom, is a radio-communication station capable of being moved 
and which ordinarily does move.  Halo further asserts that the CPE devices are capable 
of operation while in motion, citing the definition of “mobile station” at 47 C.F.R. § 22.  
Halo avers that the units were designed by the manufacturer to be able to move around 
while in use, and to “ordinarily” do so.  Halo states the power settings in each device 
have been set to conform to the FCC’s “mobile/portable” station” requirements for the 
3650 Mhz band contained at 47 C.F.R. 90.1321(c) and 90.1333.  Thus, according to 
Halo, its service therefore meets the Federal Communication Commission’s (“FCC”) 
standards for CMRS service in 47 CFR 20.9. 

 
Halo complains that AT&T wants to focus on what Transcom does with the 

mobile service it receives.  According to Halo, AT&T contends that merely because the 
customer does not actually move the stations around, the service is somehow 
converted from mobile to fixed or even not CMRS.  Halo asserts that this argument 
inappropriately categorizes Halo’s regulatory status based on whether the customer 
engages in AT&T’s subjective standard for sufficient mobility.  Halo contends that the 
statutory test is the design and capability of the CPE, not the specific manner in which 
the mobile customer chooses to actually use it. 
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Halo asserts it had intended to offer what some might see as a more traditional 

mobile CPE device than the devices in use today, but its wireless equipment vendor 
failed to deliver this CPE as promised at the time Halo was turning up its high volume 
services. Halo offers that if the Commission decides that the current wireless stations do 
not meet the FCC’s test for mobility, and if it finds that the equipment fails whatever test 
the Commission chooses to apply, then Halo could, if necessary, replace the devices 
presently in use with devices that conform to the Commission’s standard.  Halo asserts 
that new and even more portable devices have become available since Halo’s service 
launch. 
 

c. Staff’s Position 
 

Staff states that Halo has, and continues, to send landline-originated calls to 
AT&T Illinois.  Staff opines that Halo does not limit the traffic it sends to AT&T to CMRS-
traffic only, as required under the ICA.  Thus, Staff states that Halo is in breach of the 
parties’ ICA, since Halo sends landline-originated traffic to AT&T.  Staff asserts that 
Halo admits it sent traffic to AT&T that originated on the PSTN.  Staff believes that this 
traffic is in fact prohibited by the ICA, and by sending such traffic to AT&T, Halo is in 
breach of the agreement. 

 
According to Staff, Halo maintains that they have one high volume customer, 

Transcom, and that this single customer is an ESP.  Staff asserts that all of the calls 
that Halo routes to AT&T come from Transom’s network; none of the calls originated on 
Halo’s network.  Staff asserts that Halo witnesses have admitted most of the calls 
probably did start on other networks before they came to Transcom for processing.”  
Staff cites Halo witness Wiseman’s testimony that Transcom does not deal with ultimate 
consumers, does not provide service to them, and has no relationship with their distant 
third parties.  Staff opines that this is a clear indication that none of the calls originate 
with Transcom.  According to Staff, Halo asserts that when calls are processed by 
Transcom, they are re-originated as wireless traffic, regardless as to whether the call 
was originally wireless or landline-based and sent to Halo as CMRS traffic.  Staff 
asserts that Transcom and Halo maintain a presence within the same MTA, only 157 
feet apart.  However, Staff states Halo classifies all traffic sent from Transcom to Halo, 
which is then handed off to AT&T for transiting or termination in the same MTA to be 
intraMTA CMRS traffic.   

 
Staff states Halo witnesses admit that they would not be surprised if traffic they 

sent to AT&T Illinois began on the PSTN.  Staff also asserts that Halo witnesses say 
that calls not only could have but did originate on the PSTN.  In fact, according to Staff, 
Halo witness Wiseman states that most of the calls probably did start on other networks 
before they came to Transcom for processing and that Halo is not in a position to 
determine where or on what network a call started, and has not asked their customer.  
Staff concludes, based on this evidence, it is very likely that some of these calls are 
initiated outside the MTA.  Staff argues that despite the fact that the ICA requires that all 
calls sent from Halo to AT&T be CMRS-originated, and despite the fact that Halo was 
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aware of the likelihood that PSTN-originated traffic could and would be sent to AT&T, 
Halo did not ask their customer about the origination of the traffic and did not make a 
determination of where or on what network a call began.   

 
Staff references AT&T witness testimony that they attempted to determine the 

origin of the traffic send to its network by Halo.  Staff explains that in examining the 
traffic, AT&T provided evidence of several instances in which the calling party’s number 
is a number associated in the LERG with a landline carrier.  Staff states that identifying 
numbers using LERG is not a foolproof method of determining the origination of calls, 
however in most instances calling party numbers do identify the starting location of a 
call or the carrier network that the call started on.  Staff says on the other hand, 
according to Halo witnesses, these calling parties have no direct relationship with Halo 
or with Transcom, thus they are entirely unaware of where these calls originate.  Staff 
further states that Halo has also noted that the calling parties are not aware that their 
calls are even travelling through the networks of Halo or Transcom.  

 
Staff witness, Dr. James Zolnierek, specifically addresses the lack of evidence 

presented by Halo in this matter relating to the origin of calls.  Staff argues Halo had the 
opportunity to provide rebuttal testimony supporting their claim that the traffic it receives 
from Transcom and passes to AT&T is all CMRS traffic initiated by a wireless calling 
party within the AT&T MTA.  However, according to Staff, Halo failed to produce any 
such evidence.  Staff asserts that under Illinois law, a finder of fact may infer from the 
failure of a party to produce evidence within the party’s control that the evidence was 
adverse to the party, citing Koonce v. Pacilio, 307 Ill. App. 3d 449, 461 (1st Dist. 1999).  
According to Staff, the inference may only be made if the following conditions are met: 
(1) the evidence was under the control of the party and could have been produced by 
the exercise of reasonable diligence; (2) the evidence was not equally available to an 
adverse party; (3) a reasonably prudent person under the same or similar 
circumstances would have offered the evidence if he believed it favorable to him; and 
(4) no reasonable excuse for the failure has been shown.  

 
Staff argues that here, Halo had multiple opportunities to provide testimony 

and/or data contradicting AT&T’s findings and has failed to provide any evidence 
tending to show that AT&T’s analysis is incorrect.  Staff asserts that if there is any 
evidence rebutting AT&T’s call analysis, this evidence would be under the control of 
Halo and could have been produced by Halo through the exercise of reasonable 
diligence.  Staff maintains that this evidence is not equally available to AT&T, who 
nonetheless undertook to make a determination.  Staff opines that a reasonably prudent 
party under the same or similar circumstances as Halo would have offered testimony or 
data to show that the calls are in fact CMRS-originated in the AT&T MTA if such data 
existed.  Staff maintains this is especially true given the numerous actions AT&T has 
filed against Halo before the regulatory commissions of various states.  According to 
Staff, Halo has provided no excuse, reasonable or otherwise, for the failure to provide 
such data.  Staff states that other than conjecture and speculation, Halo has provided 
no explanation for the percentage of traffic that AT&T determined to be landline-
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originated.  Staff complains that all Halo has done is argue that all traffic from Transcom 
is wireless-originated, despite the fact that Transcom is never a call-initiating party.   
 

3. Whether Transcom Originates The Traffic It Hands Off To Halo 
For Delivery To AT&T Illinois. 

 
a. AT&T Illinois’ Position 

 
AT&T states that Halo’s only defense to the claim that it has breached the ICA by 

sending landline-originated traffic to AT&T is Halo’s claim that all the calls it sends to 
AT&T, regardless of who dialed the number or on what carrier’s network the call began, 
should be deemed to originate with Transcom.  AT&T states that no one at Transcom 
dials these calls and neither the calling party nor the called party on any call is a 
Transcom customer.  In support of its position, AT&T begins by discussing what 
Transcom is and its arrangement with Halo. 

 
AT&T notes that although Halo and Transcom are technically separate 

companies, they are closely related.  AT&T states that they have overlapping officers 
and overlapping ownership, and that the largest individual stakeholder in both 
companies is the same person.  AT&T asserts that Transcom is Halo’s only paying 
customer and the source of 100% of Halo’s revenues nationwide.   

 
AT&T goes on to note that Halo and Transcom are also physically close.  AT&T 

states both Transcom and Halo have equipment at a tower site in Danville, Illinois.  
According to AT&T, there is an arrangement between them such that every call that 
comes to Halo in Illinois first passes from the carrier whose end user customer 
originated the call to Transcom (typically, indirectly through intermediate carriers) at one 
of its four data centers (in Dallas, New York, Atlanta, and Los Angeles).  AT&T asserts 
that Transcom then sends the call to its equipment at the Danville tower site, where 
Transcom transmits the call, wirelessly, about 150 feet to Halo’s equipment.  AT&T 
explains that Halo then sends the call on to AT&T Illinois’ tandem switch for termination 
to an AT&T Illinois end-user or to be passed on to a third-party carrier for termination.  
AT&T contends that there is no technical reason for the 150-foot link between Transcom 
and Halo to be wireless, and that the same connection could be made much less 
expensively by using a short “CAT-5” cable, which would also increase service 
reliability.  According to AT&T, it therefore appears that the only reason Halo spent the 
money to create a wireless connection with Transcom, rather than a short and direct 
wired connection, was so Halo could attempt to claim that all calls it passes to AT&T are 
wireless and local. 

 
To envision how a call flows through this arrangement, AT&T uses the example 

of a call that begins with a girl picking up her landline phone in California and dialing her 
grandmother in Chicago.  AT&T explains that such a landline-originated call would 
travel across the country, eventually hit Transcom’s equipment at the Danville tower, 
travel wirelessly to Halo for 150 feet, and then be handed off to AT&T Illinois.  AT&T 
explains it would terminate the call in Chicago on its landline network and thus enable 
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the girl and her grandmother to talk to each other.  AT&T states that the call in this 
scenario originated with the girl in California, who is the calling party, and the call is an 
interstate, landline-originated call, subject to access charges.  AT&T states that Halo 
takes the position that when the girl’s call reaches Transcom’s equipment in Danville, 
Transcom terminates the call and then originates a new call to the grandmother.  AT&T 
describes Halo’s position as being that the new call is both local and wireless, and, 
therefore, only subject to reciprocal compensation charges.  AT&T states that Halo 
makes this argument even though the calling party (the girl who started the call) has no 
relationship with Transcom, did not dial Transcom’s number, has no idea Transcom is 
even involved with the call, and ends up talking to the person she dialed in the first 
place (her grandmother) without dialing any extra numbers or codes.   

 
AT&T summarizes Halo’s position as follows: 
 
1. Transcom is an ESP under federal law; 

 
2. As an ESP, Transcom is treated like an end-user for purposes of 

access charges; 

3. Therefore, Transcom must be treated as an end user for all 
purposes; 

4. Since Transcom is treated as an end user, all calls must be 
deemed to terminate to Transcom and originate with Transcom; 

5. Therefore, a call from California to Chicago which terminates with 
Transcom, then originates a new, wireless call, which passes 
through Halo and then to AT&T in the same MTA as Transcom; and  

6. Thus, the call that AT&T receives from Halo originated wirelessly, 
with Transcom, and Halo is not breaching its ICA. 

 
AT&T argues that Halo’s theory fails for at least four reasons:  (1) the FCC (and 

five state commissions, so far) have rejected it; (2) there is no authority for the 
proposition that ESPs originate every call they touch; (3) Transcom is not an ESP in any 
event; and (4) even if Transcom were an ESP and did originate calls,  the purported 
“origination” occurs on Transcom’s landline equipment, and the calls would therefore be 
landline-originated (in breach of the ICA) and non-local (and thus subject to access 
charges). 
 

b. Halo’s Position 
 

Halo contends that the traffic in issue originates through wireless transmitting and 
receiving facilities before being delivered to AT&T.  According to Halo, it provides 
services to its customer, Transcom, which is an ESP and information service provider.  
The traffic at issue goes to Transcom, where there is a termination.  Transcom then 
originates a further communication in the MTA.  As Halo describes it, when Transcom 



12-0182 

12 
 

wants to initiate a session, it originates a call using the wireless station that is handled 
by the base station, processed through Halo’s network, and ultimately handed off to 
AT&T for termination or transit over the ICA.  Halo maintains that as an ESP end user 
who changes the format and content of each of the calls that passes through its system, 
Transcom’s services are not “telecommunications,” as defined in the Act.  Halo asserts 
that because Transcom is an ESP end user that originates traffic from its wireless CPE 
in the same MTA where Halo delivers the traffic to AT&T, the traffic is intraMTA wireless 
traffic to which no access charges apply.  Halo concludes that AT&T has failed to meet 
its burden of showing that Halo’s traffic is anything other than wireless or that it is 
subject to access charges. 
 

c. Staff’s Position 
 

Staff concurs with AT&T’s position that the calls in question are not originated, or 
re-originated by Transcom.  Staff’s arguments focus on the physical configuration of the 
Halo-Transcom equipment.  Staff notes that the feature of Halo’s network architecture 
that stands out immediately is the insertion of wireless bridging between a Transcom 
router and a Halo router within buildings near the base of Halo’s cellular towers.   
According to Staff, there appears to be no technical or even practical reason to interject 
the wireless bridge between the respective routing equipment of Transcom and Halo.  In 
fact, Staff states that due to their common ownership Transcom and Halo could even 
share the collocated equipment or simply run an Ethernet cable to bridge the gap.  The 
wireless bridge, however, according to Staff does appear critical to the Halo-Transcom 
regulatory position.   

 
Staff points out that the wireless bridge is critical to the Halo regulatory position 

because the re-origination allegedly takes place either at or adjacent to the wireless 
bridge.  Staff references the AT&T example of a girl in California calling Grandma in 
Chicago.  According to Staff, generally, on most networks, the girl in California would 
make a call on a landline phone that is routed to Transcom and then sent to Halo.  Staff 
asserts the traffic would then be routed by Halo to the AT&T Illinois switch in the AT&T 
MTA and subsequently terminated to connect to Grandma.  Staff witness Dr. Zolnierek 
addressed this traditional network configuration explaining that when a call starts on the 
PSTN, and the called party is served by a LEC, it is the end office serving the calling 
party that constitutes the origination point of the call.  Dr. Zolnierek concludes that the 
call is therefore not originated on wireless facilities.  Staff asserts that when the calling 
party uses a LEC to originate a call that Halo ultimately sends to a called party served 
by AT&T Illinois’ end office, that call would neither originate nor terminate on the 
wireless facilities of a CMRS provider and, therefore, would be non-CMRS traffic under 
the ICA. 

 
Staff explains Halo’s position as follows: the girl’s call is terminated somewhere 

ahead of Transcom, at which point Transcom enhances the call and then the call is re-
originated when Transcom sends it over the 150 foot wireless bridge to Halo equipment 
located in the AT&T MTA; Halo then sends the girl’s call on to the AT&T Illinois switch 
for termination and connection to Grandma.  Staff addresses the Transcom-Halo 
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network configuration and explains that the Halo and Transcom networks are configured 
so that each company has a presence within an MTA and that Halo therefore considers 
traffic that Transcom sends to Halo within an MTA and that Halo then sends to AT&T 
Illinois within that MTA to be intraMTA traffic.  Staff states that in this way Halo is 
treating Transcom as the calling party and is acting as if Halo’s cell sites and/or base 
stations are servicing the calling party at the time the call begins.  However, Dr. 
Zolnierek explains that Transcom is not the calling party for the call.  Staff notes that in 
this example the calling party is some distant third party with whom Transcom has no 
relationship. 

 
Staff emphasizes that Halo has a single paying customer in Illinois, Transcom, 

and no retail customers in Illinois.  Staff cites to Halo testimony that Transcom does not 
deal with or provide any service to ultimate customers and has no relationship with 
Halo’s distant third parties.  Consequently, Staff opines that Transcom is not providing 
the end office, cell site, or base station which services the calling party when the call 
begins.  Staff concludes the origination point for calls that Halo sends to AT&T Illinois 
will be at the end office of a LEC serving the caller or at the cell site or base station of 
the CMRS provider serving the caller.  Halo, according to Staff, however, is operating as 
if Transcom is the calling party, which Staff asserts is not the case. 

 
Staff also notes that Halo’s position that Transcom is the calling party is 

undermined by Halo’s testimony that most of the calls probably did start on other 
networks before they came to Transcom for processing and that Halo is not in a position 
to determine where or on what network a call started, and did not ask its customer.  
Based on this evidence, Staff concludes that it is very likely that some unknown 
percentage of these calls is not re-originated but in fact is initiated outside the MTA.  
Staff also points out the fact that every regulatory agency, including the FCC has, like 
Staff, rejected Halo’s position. 
 

4. Whether Courts or Regulatory Agencies Have Accepted Halo’s 
Position That Transcom Originates Further Communications. 

 
a. AT&T Illinois’ Position 

 
AT&T begins its argument by stating that the FCC has rejected Halo’s theory.  

AT&T asserts that in the Connect America Order,3

 

 the FCC singled out Halo by name, 
described Halo’s arrangement of having traffic pass through a purported ESP (i.e., 
Transcom) before reaching Halo, noted Halo’s theory that calls in this arrangement are 
“re-originated” in the middle by Transcom, and flatly rejected that theory.  AT&T relies 
on the FCC’s discussion at paragraphs 1003-06, which it quotes as follows: 

                                            
3  Report and Order, In the Matter of Connect America Fund, in WC Docket No. 10-90, GN Docket No. 
09-51, WC Docket No. 07-135, WC Docket No. 05-337, CC Docket No. 01-92, CC Docket No. 96-45, WC 
Docket No. 03-109, WT Docket No. 10-208, FCC 11-161, 2011 WL 5844975  (rel. November 18, 2011) 
(“Connect America Order”).  
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1003.  In the Local Competition First Report and Order

section 251(b)(5)

, the Commission 
stated that calls between a LEC and a CMRS provider that originate and 
terminate within the same Major Trading Area (MTA) at the time that the 
call is initiated are subject to reciprocal compensation obligations under 

, rather than interstate or intrastate access charges. As 
noted above, this rule, referred to as the “intraMTA rule,” also governs the 
scope of traffic between LECs and CMRS providers that is subject to 
compensation under section 20.11(b).  The USF/ICC Transformation 
NPRM
 

 sought comment, inter alia, on the proper interpretation of this rule. 

1004.  The record presents several issues regarding the scope and 
interpretation of the intraMTA rule. Because the changes we adopt in this 
Order maintain, during the transition, distinctions in the compensation 
available under the reciprocal compensation regime and compensation 
owed under the access regime, parties must continue to rely on the 
intraMTA rule to define the scope of LEC-CMRS traffic that falls under the 
reciprocal compensation regime. We therefore take this opportunity to 
remove any ambiguity regarding the interpretation of the intraMTA rule. 
 
1005.  We first address a dispute regarding the interpretation of the 
intraMTA rule.  Halo Wireless (Halo) asserts that it offers “Common 
Carrier wireless exchange services to ESP and enterprise customers” in 
which the customer “connects wirelessly to Halo base stations in each 
MTA.”  It further asserts that its “high volume” service is CMRS because 
“the customer connects to Halo's base station using wireless equipment 
which is capable of operation while in motion.”  Halo argues that, for 
purposes of applying the intraMTA rule, “[t]he origination point for Halo 
traffic is the base station to which Halo's customers connect wirelessly.”  
On the other hand, ERTA claims that Halo's traffic is not from its own retail 
customers but is instead from a number of other LECs, CLECs, and 
CMRS providers.  NTCA further submitted an analysis of call records for 
calls received by some of its member rural LECs from Halo indicating that 
most of the calls either did not originate on a CMRS line or were not 
intraMTA, and that even if CMRS might be used “in the middle,” this does 
not affect the categorization of the call for intercarrier compensation 
purposes.  These parties thus assert that by characterizing access traffic 
as intraMTA reciprocal compensation traffic, Halo is failing to pay the 
requisite compensation to terminating rural LECs for a very large amount 
of traffic.  Responding to this dispute, CTIA asserts that “it is unclear 
whether the intraMTA rules would even apply in that case.” 
 
1006.  We clarify that a call is considered to be originated by a CMRS 
provider for purposes of the intraMTA rule only if the calling party 
initiating the call has done so through a CMRS provider.  Where a 
provider is merely providing a transiting service, it is well established that 
a transiting carrier is not considered the originating carrier for purposes of 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS251&FindType=L&ReferencePositionType=T&ReferencePosition=SP_277b00009cfc7�
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the reciprocal compensation rules.  Thus, we agree with NECA that the 
“re-origination” of a call over a wireless link in the middle of the call 
path does not convert a wireline-originated call into a CMRS-
originated call for purposes of reciprocal compensation and we 
disagree with Halo’s contrary position.  [Emphasis added by AT&T, 
footnotes omitted]. 
 

 AT&T states that the FCC thus conclusively rejected Halo’s theory that calls that 
begin with an end-user dialing a call on a landline network are somehow re-originated 
and transformed into wireless calls simply by passing through Transcom.  AT&T states 
Halo concedes that the FCC rejected its theory; citing Halo testimony that it 
acknowledges that the FCC apparently now believes ESPs do not originate calls.  AT&T 
explains that Halo has suggested that the FCC rejected its theory only “for purposes of 
the intraMTA rule,” and not for purposes of the parties’ ICA.  But AT&T argues the very 
purpose of the provision in the ICA that permits Halo to deliver traffic to AT&T only if it 
originates on wireless equipment is to implement the intraMTA rule.  AT&T asserts that 
Halo’s notion that the FCC’s ruling leaves open the possibility that the traffic at issue 
here originates with Transcom for purposes of the ICA, even though it does not 
originate with Transcom for purposes of the intraMTA rule, is mistaken.  AT&T states 
that the FCC said a call is originated wirelessly only if the “calling party” – the person 
dialing the phone number – initiated the call through a wireless carrier.  AT&T contends 
that much of the traffic that Halo has been sending to AT&T Illinois did not originate that 
way, as it states, its call studies showed.  
 

AT&T next cites the decision by the TRA, which also rejected Halo’s origination 
theory earlier this year in a decision in favor of AT&T Tennessee on the identical issue.4

 

  
According to AT&T, among other things, the TRA found that the FCC was aware of 
Halo’s theory that Transcom originates (or re-originates) every call it touches, and has 
rejected that theory.  AT&T describes the TRA’s decision as thorough and well-
reasoned, and AT&T commends it to the Commission’s attention, along with the 
decisions of the South Carolina, Georgia, Wisconsin, and Missouri commissions.  AT&T 
states that no state commission has held in Halo’s favor. 

b. Halo’s Position 
 

Halo argues that AT&T’s claim that Halo owes access charges for the traffic at 
issue rests on the faulty premise that Transcom is not an ESP or an end user and that 
thus AT&T’s access tariff applies. Halo asserts that AT&T is barred from asserting that 
Transcom is not an ESP and an end user.  Halo states that in the ESP Rulings, on four 
separate occasions, courts of competent jurisdiction have ruled that Transcom is an 
ESP even for phone-to-phone calls because Transcom changes the content of every 
call that passes through its system, often changes the form, and also offers enhanced 
capabilities.   

                                            
4  Tennessee Halo Order at 15-17.   
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Halo maintains that the bankruptcy court directly construed and then decided 
Transcom’s regulatory classification and specifically held that Transcom (1) is not a 
carrier; (2) does not provide telephone toll service or any telecommunications service; 
(3) is an end user; (4) is not required to procure exchange access in order to obtain 
connectivity to the PSTN; and (5) may instead purchase telephone exchange service 
just like any other end user.  Halo states that three of these decisions were reached 
after the so-called IP-in-the-Middle5 and AT&T Calling Card6

According to Halo, Transcom and AT&T were directly involved in the bankruptcy 
litigation forming the basis of the ESP rulings.  Halo asserts that in the ESP Rulings the 
court twice held, over AT&T’s strong opposition, that Transcom is an ESP and end user, 
is not a carrier, and access charges do not apply to Transcom’s traffic.  Halo states this 
specific set of rulings was incorporated into the Confirmation Order in Transcom’s 
bankruptcy case.  Halo argues that AT&T was a party and is bound by these holdings.  
Halo maintains that AT&T is barred from raising any claim that Transcom is anything 
other than an ESP and end user qualified to purchase telephone exchange service from 
carriers, and cannot now collaterally attack the bankruptcy court rulings. Halo maintains 
that Transcom’s status as an end user is not subject to debate.  

 orders, cited by AT&T in 
opposition to Halo’s position, and expressly took them into account.  Halo claims the 
bankruptcy courts ruled that Transcom is an end user, not a carrier.  

Halo states that although its Motion to Dismiss on these grounds was denied, it 
respectfully points out that the Ruling fails to analyze the applicability of the doctrines of 
res judicata and collateral estoppel in this instance.  Halo maintains that either res 
judicata or collateral estoppel may be applied to preclude the relitigation of the ESP and 
end user issues in this case. 

Halo states that to establish a res judicata defense, a party must establish: “(1) 
the parties must be identical in both suits, (2) the prior judgment must have been 
rendered by a court of competent jurisdiction, (3) there must have a final judgment on 
the merits and (4) the same cause of action must be involved in both cases.”  Osherow 
v. Ernst & Young, LLP (In re Intelogic Trace, Inc.), 200 F.3d 382, 386 (5th Cir. 2000).  
Halo asserts the first element, identity of the parties, is satisfied because AT&T was a 
creditor of Transcom throughout the bankruptcy case.  Halo argues it is also not 
necessary for Transcom to intervene in this proceeding for Halo to assert res judicata as 
a defense.  Halo explains that litigants whom are in privy with an earlier litigant, and/or 
litigants which hold such a ‘close and significant relationship’ with an earlier litigant 
(here, Transcom and Halo), sufficiently satisfy the ‘identical parties’ requirement, citing  
Airframe Systems, Inc. v. Raytheon Co., 601 F.3d 9, 14 (1st Cir. 2010).  Halo claims the 
second element is satisfied since the bankruptcy court had jurisdiction over the Plan 
and Confirmation Order pursuant to 28 U.S.C. §§ 157(b)(2)(A) and (L), and 28 U.S.C. 
                                            
5 Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephony Services are Exempt from 
Access Charges, WC Docket No. 02-361, FCC 04-97, 19 FCC Rcd 7457 (rel. April 21, 2004) 
6 AT&T Corp. Petition for Declaratory Ruling Regarding Enhanced Prepaid Calling Card Services 
Regulation of Prepaid Calling Card Services, WC Docket Nos. 03-133, 05-68, FCC 05-41, 20 FCC Rcd 
4826 (rel. Feb. 2005), aff’d, AT&T Corp. v. FCC, 454 F.3d 329 (D.C. Cir. 2006). 
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§§1334(b).  Halo also claims the third element is established because the Confirmation 
Order is final, and confirmation by the bankruptcy court necessitated a finding of Plan 
feasibility, among other things, and that Transcom provides Enhanced Services.  
Finally, Halo asserts the fourth element is established because the “critical issue under 
this determination is whether the two actions are based on the ‘same nucleus of 
operative facts,’” citing In re Intelogic, 200 F.3d at 386.  Halo argues that although the 
ICA between AT&T and Halo was signed after the Confirmation Order, the current 
action is undeniably based on the same nucleus of operative facts as the bankruptcy 
case because the primary issue in both proceedings is whether Transcom provides 
Enhanced Services.   

Halo asserts that even assuming that the “identical causes of action” element of 
res judicata is absent, AT&T is nonetheless collaterally estopped from challenging 
Transcom’s status as an ESP.  Halo cites U.S. v. Mendoza, 464 U.S. 154, 159 n. 4 
(1984) for the proposition that “[d]efensive use of collateral estoppel occurs when a 
defendant seeks to prevent a plaintiff from relitigating an issue the plaintiff has 
previously litigated unsuccessfully in another action against the same or a different 
party.”  Halo goes on to assert that collateral estoppel precludes a party from litigating 
an issue already raised in an earlier action if: (1) the issue at stake is identical to the 
one involved in the earlier action; (2) the issue was actually litigated in the prior action; 
and (3) the determination of the issue in the prior action was a necessary part of the 
judgment in that action, citing Petro-Hunt, L.L.C. v. U.S., 365 F.3d 385, 397 (5th Cir. 
2004).   

Halo asserts that one of the integral issues at stake in this case in order to grant 
any of the relief requested by AT&T is whether Transcom is an ESP and an end user.  
Halo argues those issues are identical to the issues decided in the ESP rulings in which 
AT&T participated and AT&T is estopped from trying to collaterally attack it. 

According to Halo, once it is clear that Transcom is Halo’s telephone exchange 
service end user customer, as established by the ESP Rulings, all of AT&T’s 
contentions simply fail.  Halo asserts that end users originate calls and end users are 
end-points, not “intermediate switching points.”  Halo reasons that because Transcom is 
an ESP end user that originates traffic from its wireless CPE in the same MTA where 
Halo delivers the traffic to AT&T, the traffic is intraMTA wireless traffic to which no 
access charges apply.  Accordingly, Halo concludes that AT&T has failed to meet its 
burden of showing that Halo’s traffic is anything other than wireless or that it is subject 
to access charges. 
 

c. Staff’s Position 
 

In Staff’s view, the FCC has conclusively resolved the Halo re-originate a call 
theory in the Connect America Order against Halo.  Staff observes that the FCC named 
Halo in its Connect America Order, described its alleged arrangement of having traffic 
pass through an alleged ESP (i.e., Transcom), noted Halo’s theory that calls in this 
arrangement are “re-originated” in the middle by an alleged ESP (Transcom), and that 
the FCC rejected the theory.  Staff joins AT&T in citing paragraphs 1003-06 of the 
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Order, stating it shines a light on Halo’s operations, putting the operations into the 
necessary regulatory framework.  In addition, Staff cites to a summary paragraph which 
states:  

 
We also address certain pending issues and disputes regarding what is 
now commonly known as the intraMTA rule, which provides that traffic 
between a LEC and a CMRS provider that originates and terminates 
within the same Major Trading Area (MTA) is subject to reciprocal 
compensation obligations rather than interstate or intrastate access 
charges.   We resolve two issues that have been raised before the 
Commission regarding the correct application of this rule to specific traffic 
patterns. First, one wireless service provider claims that calls that it 
receives from other carriers, routes through its own base stations, and 
passes on to third-party carriers for termination have “originated” at its 
own base stations for purposes of applying the intraMTA rule. Connect 
America Order, ¶ 979 (citations omitted).7

 
 

Staff notes that in paragraphs 1003 and 1004, cited by AT&T as discussed 
above, the FCC explains the relationships between a LEC and a CMRS provider that 
originate and terminate traffic within the same MTA and how such calls are charged for 
access.  Staff further observes that in paragraphs 1005 and 1006, again cited by AT&T, 
the FCC addresses the issue that is specifically before this Commission, which is 
whether Halo can “re-originate” a call effectively making it intraMTA.   

 
Thus, argues Staff, under controlling FCC findings, it is clear that Transcom does 

not “re-originate” the traffic Halo delivers to AT&T.  Moreover, Staff notes again that 
every state regulatory agency that has addressed this issue has rejected Halo’s position 
that Transcom “re-originates” CMRS traffic to Halo for transiting or termination on 
AT&T’s network.   

5. Whether ESPs Originate Calls. 
 

a. AT&T Illinois’ Position 
 
AT&T contends that even if Transcom were an ESP, there is no authority for 

Halo’s contention that ESPs terminate every call they touch and then originate new 
calls.  Indeed, AT&T claims that Halo’s argument defies common sense.  AT&T argues 
that if the girl in California picks up her landline phone, dials her grandmother in Illinois, 
and they have a conversation, that is one call, not two calls.  AT&T states that no new, 

                                            
7  According to Staff, Footnote 2059 from ¶ 979 makes it clear that the “one wireless provider” is 
Halo as it cites to certain letters from Halo counsel: “ Letter from W. Scott McCollough, Counsel for Halo 
Wireless, Inc. to Marlene H. Dortch, Secretary, FCC, WC Docket Nos. 10-90, 07-135, 05-337, GN Docket 
No. 09-51, CC Docket Nos. 01-92, 96-45, Attach. at 9 (filed Aug. 12, 2011) (Halo Aug. 12, 2011 Ex Parte 
Letter); Letter from W. Scott McCollough, Counsel for Halo Wireless, Inc. to Marlene H. Dortch, Secretary, 
FCC, WC Docket Nos. 10-90, 07-135, 05-337, GN Docket No. 09-51, CC Docket Nos. 01-92, 96-45 (filed 
Oct. 17, 2011) (Halo Oct. 17, 2011 Ex Parte Letter).” 
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separate call exists merely because the girl’s call passed through Transcom’s 
equipment somewhere along the way.  The only call, AT&T contends, is the call from 
the girl in California to her grandmother in Illinois.  AT&T argues that after all, the girl did 
not call Transcom.   

 
According to AT&T, Halo’s theory rests on the idea that ESPs are deemed to be 

end-users, and therefore, according to Halo, Transcom must be deemed to originate 
every call that passes through their equipment.  AT&T replies by asserting that nothing 
in the law supports Halo.  To the contrary, AT&T contends, the FCC has made clear 
that ESPs “are treated as end-users for the purpose of applying access charges”8 only, 
and “are treated as end users for purposes of our access charge rules.”9

 

  Thus, AT&T 
asserts, the “ESP exemption” is a legal fiction that allows ESPs to be treated like end 
users for the purpose of not having to pay access charges.  AT&T states the ESP 
exemption does not mean an ESP can use this limited “end-user” status to claim it 
“originates” calls that actually began when someone else picked up a phone and dialed 
a number.  AT&T explains that Transcom does not start the call (the calling party does), 
does not decide who will be called (the calling party does), and does not provide the 
voice content that the parties exchange on the call. 

Moreover, AT&T notes, the ESP exemption from access charges applies only to 
the ESP itself, not to any telecommunications carrier that serves the ESP, which AT&T 
argues means that any ESP exemption for Transcom would not apply to Halo anyway.  
AT&T states this Commission has squarely decided that point.  AT&T quotes Illinois Bell 
Tel. Co. v. Global NAPs Illinois, Inc., Docket No. 08-0105, at 24, 42 (Ill. Comm. Comm’n 
Feb. 11, 2009), where the Commission ruled: 

 
[T]he FCC’s exemption does not apply “to traffic that is delivered from 
ESPs.”  Rather, it applies to ESPs themselves, exempting ESPs from 
certain access charges.  Global is a carrier, not an ESP, and hence the 
ESP exemption does not apply to Global. 

 
AT&T cites several other authorities,10

                                            
8  Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, 
Intercarrier Compensation for ISP-Bound Traffic, 16 FCC Rcd. 9151, ¶ 11 (2001) (“ISP Remand Order”) 
(emphasis added by AT&T, subsequent history omitted). 

 states they are in accord, and affirms that AT&T 
Illinois is aware of no contrary authority.  AT&T claims that regardless of Transcom’s 
purported status, there is no basis for Halo to claim it is exempt from access charges on 

9  Northwestern Bell Tel. Co. Petition for Declaratory Ruling, 2 FCC Rcd. 5986, ¶ 21 (1987) 
(“Northwestern Bell Order”)(emphasis added by AT&T).  Five years after it was issued, this decision was 
vacated as moot.  7 FCC Rcd. 5644 (1992).  According to AT&T, the decision still carries weight, 
however, as the FCC’s explanation of the ESP exemption. 
10  Northwestern Bell Order, 2 FCC Rcd. 5986, ¶ 21 (1987); Pacific Bell Tel. Co. v. Global NAPs Cal., 
Inc., D.09-01-038, Order Denying Rehearing of D.08-09-027, at 11, 2009 WL 254838, at *5 (Cal. P.U.C. 
Jan. 29, 2009) (“the [ESP] exemption applies only to the ESP itself, not to the carrier of ESP traffic”); In re 
Petition of CLEC Coalition for Arbitration Against Southwestern Bell Telephone, L.P. d/b/a SBC Kansas, 
Order No. 16, Dkt., Nos. 06-BTKT-365-ARB et al., 2005 Kan. PUC LEXIS 868 *26-27 (Kan. Corp. 
Comm’n 2005) (“that [ESP] exemption applies to the information service provider, not to carriers . . . that 
provide service to ESPs and other customers”).   
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the toll traffic it has been sending to AT&T.  Further, AT&T argues that under this 
Commission’s decision in Global NAPs, Halo (which admits it is a carrier and does not 
claim to be an ESP) could not lay claim the benefit of the ESP exemption from access 
charges even if Transcom could.  AT&T contends that this alone defeats Halo’s entire 
ESP argument.   
 

AT&T next contends that Halo’s theory does not work even with respect to 
Transcom, and that it would not work even if Transcom were an ESP.  AT&T states that 
the FCC has never held that an ESP originates calls that started elsewhere and end 
elsewhere and merely pass through the ESP somewhere in the middle.  AT&T states 
that Halo claims that the FCC has found that ESPs – as end users – originate traffic 
even when they receive the call from some other end-point.  But AT&T complains that 
Halo does not cite a single FCC decision or any decision by any other entity that 
actually holds this.  AT&T also argues that Halo also tries to compare Transcom to an 
entity using a “Leaky PBX,” as if it that legitimizes Halo’s conduct.  AT&T asserts the 
comparison to a Leaky PBX is telling, because the FCC long ago recognized that leaky 
PBXs, like Halo’s and Transcom’s current scheme, constituted a form of “access charge 
avoidance” that needed correction, citing  MTS and WATS Market Structure, 97 FCC 2d 
682, ¶ 87 (1983).  According to AT&T, the only time the FCC has actually addressed 
what Halo does is in the Connect America Order (¶¶ 1005-06), where it rejected the 
identical argument Halo is making here.  

 
AT&T states the FCC also rejected a similar two-call theory several years earlier.  

In that case, legacy AT&T (pre-SBC merger AT&T) provided a calling card service 
where, during call set-up, the calling party heard an advertisement from the retailer that 
sold the card.11

 

  AT&T explains Legacy AT&T argued that this was an enhanced service 
and that the “first stage of the call,” where the caller heard the advertisement, was 
“separate from the communication between the calling party and the called party,” and 
therefore “created an endpoint” that “divided [the] calling card communication into two 
calls.”  Id., ¶¶ 8, 23.  AT&T asserts the FCC rejected that view, finding that the 
communication with the purported enhanced service platform (the advertising message) 
did not “create an endpoint” and that communication of the advertising message was 
merely “incidental” to the single call the end user made.  Id., ¶ 23.  Here, AT&T notes, 
there is no communication at all between Transcom and the calling or called party, so 
there is even less basis for claiming that Transcom creates an endpoint or originates a 
new call.  AT&T witness Mr. Drause testified that Transcom’s equipment is not even 
capable of originating a call, for it does nothing more than convert IP data into a radio 
signal. 

AT&T states that Halo also tries to support its “Transcom origination” theory by 
citing Bell Atlantic Tel. Cos. v. FCC, 206 F.3d 1 (D.C. Cir. 2000), claiming that the court 
there functionally held that every ESP is an “origination” “endpoint” on every call.  AT&T 
responds that this decision said nothing of the kind, and in any event has no bearing 
here.  According to AT&T, the FCC was well aware of the D.C. Circuit’s Bell Atlantic 
decision when it issued the Connect America Order, but still rejected Halo’s theory that 
                                            
11  AT&T Calling Card Order, ¶ 6. 
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all calls originate with Transcom, citing the Connect America Order, ¶¶ 1005-06.  AT&T 
claims the FCC also was well aware of the Bell Atlantic decision when it issued the 
AT&T Calling Card Order, which rejected the similar argument that a purported ESP 
must be deemed to be an origination “endpoint” on calls initiated by others.  AT&T 
Calling Card Order, ¶¶ 8, 23.  AT&T also argues that the court in Bell Atlantic was not 
dealing with ESPs in general, but rather was dealing with Internet Service Providers 
(“ISPs”) in particular, so its discussion cannot be generalized to all purported ESPs.  
Transcom is not an ISP, and Halo does not claim it is.  AT&T claims moreover that 
contrary to Halo’s claim, the D.C. Circuit did not hold that ISPs are an origination 
“endpoint.”  Rather, AT&T asserts, it merely remanded to the FCC to consider that 
alternative as a possible way to look at what those providers do, and on remand the 
FCC took a different path, so it never had to address the issue.   

 
In addition, AT&T argues that Halo’s assumption that the D.C. Circuit’s 

discussion of ISPs in Bell Atlantic applies to every ESP is misplaced.  AT&T alleges for 
example, in the AT&T Calling Card Order the FCC rejected an attempt to compare the 
“enhanced” calling card service with calls to ISPs.  AT&T asserts that the FCC found 
that the services were not analogous, because while calls to ISPs “may consist of 
multiple communications,” a call from a calling card user is different, because “the only 
relevant communication” in that situation “is from the calling card caller to the called 
party.”  AT&T Calling Card Order, ¶¶ 25-26.  AT&T contends that the same analysis 
applies here, where “the only relevant communication” is between the calling party and 
the called party.  AT&T explains that when an ISP’s customer seeks to establish a dial-
up connection to the internet, he or she dials the ISP’s phone number.  AT&T 
distinguishes this as starkly different from the situation here, where the calling party 
does not dial Transcom’s phone number, and does not even know that Transcom 
exists.  Thus, AT&T concludes, even if one were to conclude that an ISP terminates its 
customer’s call and then originates a further communication with the internet, it by no 
means follows that Transcom performs a similar termination and origination. 

 
AT&T argues that Halo relies heavily on decisions by bankruptcy courts during 

Transcom’s bankruptcy proceeding several years ago for the proposition that Transcom 
is an ESP under federal law.  AT&T maintains that those decisions are irrelevant here.  
Only one of these decisions both involved an AT&T entity and actually held (incorrectly) 
that Transcom is an ESP.  AT&T notes, however, that this decision was vacated on 
appeal and carries no precedential or preclusive effect here, citing Kosinski v. C.I.R., 
541 F.3d 671, 676-77 (6th Cir. 2008).  According to AT&T, the other decision, confirmed 
Transcom’s plan of reorganization but, did not resolve any dispute between parties 
regarding whether Transcom was an ESP or whether all calls that pass through 
Transcom must be deemed to be wireless-originated.  AT&T asserts that point was 
neither contested in the proceedings leading to that order, nor was it necessary to the 
order.  Accordingly, AT&T asserts, the order has no preclusive effect.  AT&T further 
asserts that the Pennsylvania, Tennessee, South Carolina, Georgia, Wisconsin, and 
Missouri commissions have already evaluated this same issue and found that the 
bankruptcy rulings have no preclusive effect.  
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AT&T goes on to argue that more fundamentally, even if Transcom were an ESP, 
and were deemed to be an end-user for purposes of access charges, that would only 
make a difference in this case if Transcom were therefore deemed to originate (and 
transform to wireless) every call it touches, regardless of where or on what type of 
network the call began.  AT&T contends that none of the bankruptcy rulings addresses, 
much less decides, that origination issue, which means those decisions have no bearing 
on this case. 

 
 Finally, AT&T states Halo has argued that even if Transcom is not an ESP, it still 
must be deemed to originate every call it touches.  According to AT&T, Halo claims that 
every entity must either be a common carrier or an end-user, that Transcom is not a 
common carrier and therefore must be an end-user, and therefore that Transcom 
originates every call it touches.  In response, AT&T contends that Halo has failed to 
establish its premise, i.e., that every entity involved in the world of communications must 
be either a common carrier or an end user.  AT&T notes that Staff witness Dr. Zolnierek 
firmly rejected Halo’s contention that Transcom is an end user.  AT&T also argues that 
even if Transcom were deemed to be an end-user, Halo’s theory would still fail.  AT&T 
claims that while it is true that end-users can originate calls, there is no legal or logical 
support for the idea that a purported end-user must be deemed to originate every call it 
touches – especially when the call was started by someone else and all the purported 
“end-user in the middle” does is pass the call along to Halo.  Indeed, AT&T argues, if 
Halo’s theory were correct, it would mean an end to all access charges, since every 
carrier would simply have all its calls first pass through a purported “end-user” in the 
same local area where the call will be terminated, and then claim that by passing 
through that “end-user” every single call was originated as a local call. 
 

b. Halo’s Position 
 

Halo argues that this Commission long ago rejected the “end to end” theory 
advanced by the ILECs and adopted the “two-call” theory involving ESP traffic that the 
D.C. Circuit applied in Bell Atlantic.  In support of its argument Halo cites the 
Commission Order in Docket Nos. 97-0404/97-0519/97-0525 : 

… However, when an originating end user calls an ISP provider in order to 
use the internet, the traffic exchanged after the call is terminated to an ISP 
is not considered to be telecommunications traffic by the FCC. Instead it is 
considered to be an information service and that is true regardless of 
whether the ISP retransmits information received over such calls to or 
from further interstate or international destinations. 

The FCC has concluded that information services are not 
telecommunications services, and indeed, the Telecommunications Act 
draws clear distinctions between “telecommunications”, “information 
service”, and “exchange access.” 
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As recently as May of 1997 the FCC indicated that it considers internet 
access as consisting of more than one element: 
 

When a subscriber obtains a connection to an internet service 
provider via voice grade access to the public switched network, that 
connection is a telecommunications service and is distinguishable 
from the Internet service provider's offering. FCC Joint Board on 
Universal Service P 789. 
 

Based on these critical distinctions the FCC has determined that ISP 
traffic is not an exchange access service, but rather, ISPs should be 
treated as “end users.” 12

 
   

Halo goes on to state the traffic here goes to Transcom where there is a termination.  
Transcom then originates a further communication in the MTA.  Halo argues that in the 
same way that ISP-bound traffic from the PSTN is immune from access charges 
(because it is not carved out by Section 251(g) of the Federal Act and is covered by 
Section 251(b)(5)), the call to the PSTN is also immune.  Halo asserts that enhanced 
services were defined long before there was a public Internet.  According to Halo, ESPs 
do far more than just hook up “modems” and receive calls; they provide a wide set of 
services and many of them involve calls to the PSTN. 
 

Halo asserts that the FCC observed in the first decision that created what is now 
known as the “ESP Exemption” that ESP use of the PSTN resembles that of the “leaky 
PBXs” that existed then and continue to exist today, albeit using much different 
technology.  Halo states even though the call started somewhere else, as a matter of 
law, a Leaky PBX is still deemed to “originate” the call that then terminates on the 
PSTN, citing Memorandum Opinion and Order MTS and WATS Market Structure, 
Docket No. 78-72, FCC 83-356, ¶¶ 78, 83, 97 FCC 2d 682, 711-22 (rel. Aug. 22, 1983); 
Second Supplemental NOI and PRM, In the Matter of MTS and WATS Market 
Structure, FCC 80-198, CC Docket No. 78-72, ¶ 63, 77 F.C.C.2d 224; 1980 FCC LEXIS 
181 (rel. Apr. 1980).   Halo notes the FCC has expressly recognized the bidirectional 
nature of ESP traffic, when it observed that ESPs may use incumbent LEC facilities to 
originate and terminate interstate calls.  Halo concludes that it’s and Transcom’s 
position is simply the direct product of Congress’ choice to codify the ESP Exemption, 
and neither the FCC nor state commissions may overrule the statute. 
 

                                            
12 Order, Teleport Communications Group Inc. vs. Illinois Bell Telephone Company Ameritech Illinois.; 
WorldCom Technologies, Inc. successor in interest to MFS Intelenet of Illinois, Inc. -vs- Illinois Bell 
Telephone Company d/b/a Ameritech Illinois.; MCI Telecommunications Corporation and MCIMetro 
Access Transmission Services, Inc., -vs- Illinois Bell Telephone Company, d/b/a Ameritech Illinois, Docket 
Nos. 97-0404/97-0519/97-0525 (Cons.) (March 11, 1998). 
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6. Whether Transcom is an ESP. 
 

a. AT&T Illinois’ Position 
 

AT&T argues that even though Halo’s theory fails regardless of whether 
Transcom is an ESP, the fact is that Transcom does not qualify as an ESP.  AT&T 
asserts that to be an ESP, Transcom must provide an “enhanced service.”  AT&T 
quotes the FCC’s definition of “enhanced services”: 

 
services, offered over common carrier transmission facilities used in 
interstate communications, which employ computer processing 
applications that act on the format, content, code, protocol or similar 
aspects of the subscriber's transmitted information; provide the subscriber 
additional, different, or restructured information; or involve subscriber 
interaction with stored information. 47 C.F.R. § 64.702(a). 
 

AT&T argues that, in applying this definition, the FCC has consistently held that a 
service is not “enhanced” when it is merely “incidental” to the underlying telephone 
service or merely “facilitate[s] establishment of a basic transmission path over which a 
telephone call may be completed, without altering the fundamental character of the 
telephone service,” and that in deciding whether a service is “enhanced” one must use 
the end-user’s perspective.  AT&T cites AT&T Calling Card Order, ¶ 16 & n.28, for the 
proposition that the FCC typically describes services that do not alter the fundamental 
character of the telephone service as “adjunct-to-basic,” meaning they are not 
“enhanced services.” 
 

AT&T states that Transcom claims it provides enhanced service because it takes 
steps to minimize background noise on a voice call and inserts “comfort noise” during 
periods of silence so the parties do not think the call has been disconnected.  AT&T 
argues that Transcom does not in any way alter or add to the content of any call.  AT&T 
states the parties still say their own words and that is all that gets transmitted.  In other 
words AT&T explains, Transcom just tries to make the voice communications more 
clear.  AT&T witnesses Neinast and Drause both testified that suppressing background 
noise and adding comfort noise are not “enhancements” to the underlying voice 
telecommunications service.  Rather, the witnesses assert they are merely the same 
type of call-conditioning that carriers normally provide, and have provided for some 
time, as an incidental part of voice service (e.g., by using repeaters to boost a voice 
signal over long distances).   

 
AT&T states that the FCC’s decisions likewise show that Transcom is not 

providing enhanced service.  AT&T cites for example, the AT&T Calling Card Order, in 
which AT&T explains legacy AT&T argued that a calling card service was “enhanced” 
because, during call set-up, the caller heard an advertising message from the retailer 
that sold the card and was given options to push buttons to do things other than 
complete the call (e.g. buy more calling minutes on the calling card), and also because 
some of the transport of the call was over AT&T’s Internet backbone using Internet 
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Protocol (“IP”) technology.  AT&T Calling Card Order, ¶¶ 6, 11-12.  AT&T asserts the 
FCC held that this service was not “enhanced” under FCC Rule 64.702.  Id., ¶ 16.  
AT&T quoted the FCC decision: 

 
Because the advertising message is provided automatically, without 
the advance knowledge or consent of the customer, there is no 
“offer” to the customer of anything other than telephone service, nor 
is the customer provided with the “capability” to do anything other 
than make a telephone call. 
 
. . . We find that the advertising message provided to the calling party in 
this case is incidental to the underlying service offered to the card-holder 
and does not in any way alter the fundamental character of that 
telecommunications service.  From the customer’s perspective, the 
advertising message is merely a necessary precondition to placing a 
telephone call . . . . AT&T Calling Card Order

 

, ¶¶ 15-16 (Emphasis added 
by AT&T). 

AT&T asserts that the same analysis applies to Transcom’s service, which is 
even more invisible to the calling party.  AT&T contends that Transcom’s involvement in 
the calls at issue here occurs “automatically, without the advance knowledge or consent 
of the customer [i.e., the person making the call]” and Transcom does not provide any 
service to the calling party.  Nor does the calling party receive from Transcom (or from 
their own carrier) “anything other than [the capability to] make a telephone call,” citing 
AT&T Calling Card Order, ¶¶ 16-17. 

 
Moreover, AT&T emphasizes that the FCC noted that none of the packaging 

material for the calling card service in the AT&T Calling Card Order mentioned the 
alleged enhancement of using the cards to listen to advertisements, which led the FCC 
to conclude that no enhancement or special capability was being “offered” to customers.  
Id. ¶ 15.  AT&T contends that the same is true here, because none of Transcom’s 
written marketing materials makes any mention of the purported “enhancements” that 
Transcom provides, so there is no “offering” of any enhancement.  Indeed, AT&T 
witness McPhee testified that until recently Transcom’s website flatly stated that 
Transcom’s “core service offering” is “Voice Termination Service,” not any purported 
service enhancements.  He further testified that until recent changes made in response 
to AT&T’s testimony, Transcom’s website never mentioned any purported 
“enhancements” to service quality at all.  Likewise, Mr. McPhee noted that the supposed 
“enhancements” are so incidental that they are not even mentioned in Transcom’s 
contracts with its customers.  AT&T contends that it is difficult to take Transcom’s claims 
about enhancing calls seriously when Transcom itself did not find them worth 
mentioning in its marketing materials, customer contracts, or website.  AT&T concludes 
that, at best, whatever Transcom does is merely “incidental” to the underlying 
telecommunications service provided by the calling party’s carrier, and therefore does 
not qualify as an enhanced service.   
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AT&T states that the FCC’s IP-in-the-Middle Order, ¶ 1, further shows why 
Transcom’s service is not an “enhanced service.”  In that case, AT&T states, the FCC 
held that AT&T’s IP telephony service was not an enhanced service, finding that it (1) 
used ordinary CPE with no enhanced functionality; (2) originated and terminated on the 
PSTN; and (3) underwent no net protocol conversion and provided no enhanced 
functionality to end users due to the provider’s use of IP technology.”  AT&T quotes the 
FCC:, “[e]nd-user customers do not order a different service, pay different rates, or 
place and receive calls any differently than they do through AT&T’s traditional circuit-
switched long distance service.”  IP-in-the-Middle Order, ¶ 15.  AT&T asserts that this 
means that the IP-in-the-middle service was not an enhanced service. 

 
AT&T contends that all of those things are also true of Transcom’s service.  

AT&T explains that the end-users that make calls do not order a different service (they 
do not order any service from Transcom, as it does not serve any actual end users); 
they do not pay different rates because Transcom is involved; and they place and 
receive calls in exactly the same way they would if Transcom did not exist.  Thus, AT&T 
concludes “[f]rom the customer’s perspective” – the perspective of the end-user making 
the call – anything Transcom does is merely “incidental” to or “adjunct to” the underlying 
voice service provided by the caller’s carrier, does not alter the “fundamental character” 
of that underlying service, and is therefore not an “enhanced service.”  AT&T Calling 
Card Order, ¶ 16.  

 
AT&T asserts that further evidence that Transcom does not alter the 

“fundamental character” of the calls that pass through it on the way to Halo and AT&T is 
that the calls still fit easily with the definition of “telecommunications” in 47 U.S.C. § 
153(50). AT&T quotes the definition of “telecommunications” as being “the transmission, 
between or among points specified by the user, of information of the user’s choosing, 
without change in the form or content thereof.”  AT&T states the calls at issue here, e.g., 
a call from a girl in California to her grandmother in Chicago, involve transmission 
“between or among points specified by the user” (the girl specifies her landline phone in 
California and her grandmother’s phone in Chicago), of “information of the user’s 
choosing” (the voice communication with her relative), “without change in the form or 
content of the information as sent or received,” since the words the girl speaks in 
California are the same words that reach her grandmother in Chicago. 

 
AT&T argues that consistent with the FCC precedent, five state commissions 

have now ruled that Transcom’s service is not an enhanced service.  According to 
AT&T, in a Pennsylvania case, the carrier Global NAPs (“GNAPS”) argued that 
Transcom was as ESP, making all the same claims that Transcom and Halo make here.  
AT&T asserts the Pennsylvania PUC disagreed and held that Transcom is not an ESP.  
AT&T cited the PUC as follows: 

 
GNAPs argues that Transcom’s removal of background noise, the 
insertion of white noise, the insertion of computer developed substitutes 
for missing content, and the added capacity for the use of short codes to 
retrieve data during a call all constitute “enhancements” to the traffic that 
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Transcom passes on to GNAPs.  [citation omitted]  Palmerton responds 
that the removal of background noise, the insertion of white noise, and the 
reinsertion of missing digital packets of an IP-enabled call in their correct 
location when all the packets of the call become assembled are essentially 
ordinary “call conditioning” functionalities that are “adjunct to the 
telecommunications provided by Transcom, not enhancements,” and that 
similar call conditioning has been practiced for a very long time even in the 
more traditional circuit-switched voice telephony. . . . 
 
In view of the evidence presented and the FCC’s rulings in the two AT&T 
cases referenced above [the AT&T Calling Card Order and the IP-in-the-
Middle Order], we find that Transcom does not supply GNAPs with 
“enhanced” traffic under applicable federal rules. Consequently, such 
traffic cannot be exempted from the application of appropriate 
jurisdictional carrier access charges.13

 
 

Similarly, AT&T argues, in the Tennessee case that mirrored this case, the TRA 
held that Transcom is not an ESP.  AT&T quotes the TRA:  

 
Transcom only reduces background noise and inserts “comfort noise” in 
periods of silence so that those periods of silence are not mistaken for the 
end of a call. . . .  The alleged “enhancements” that Transcom claims it 
makes to calls that transit its network are simply processes to improve the 
quality of the call.  Telecommunications networks have been routinely 
making those types of improvements for years and, in some cases, 
decades.  Carriers have routinely incorporated equipment into networks 
that have, for example, expanded the dynamic range of a voice call to 
improve clarity.  The conversion from analog to digital and back to analog 
has significantly improved call quality, yet none of those processes are 
deemed “enhancements” in the sense of an ESP.14

 
 

AT&T asserts the South Carolina, Georgia, Wisconsin, and Missouri Commissions have 
reached the same conclusion. AT&T argues that this Commission should reach the 
same result:  Transcom is not an ESP. 
 
 Finally, AT&T notes that Transcom admits it does not enhance all the traffic it 
hands off to Halo for delivery to AT&T Illinois, even according to Transcom’s mistaken 
view of “enhancement.”  Indeed, Halo witness Johnson, who testified as Transcom’s 
representative, admitted that an “unknown percentage” of those calls are not enhanced 
at all.  Thus, according to AT&T, even if the Commission were to accept Halo’s defense 
based on the premise that Transcom enhances traffic (which AT&T argues it should not 
for all reasons discussed in its arguments), the defense would not apply to an unknown 
percentage of the traffic at issue, so Halo would still be in breach of the parties’ ICA. 

                                            
13  Palmerton Tel. Co. v. Global NAPS South, Inc., et al., PA PUC Docket No. C-2009-2093336, 2010 
WL 1259661, at 16-17 (Penn. PUC, Feb. 11, 2010). 
14  Tennessee Halo Order at 21-22. 
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b. Halo’s Position 

 
Halo argues that Transcom is an ESP providing enhanced service, as that term 

is defined in 47 C.F.R. § 64.702(a) and information service, as that term is defined in 
section 153(24) of the Act, and has been ruled to be an ESP and an end user on 
several occasions by federal courts of competent jurisdiction.  Halo alleges that the 
voice information is enhanced in several ways.  Halo explains that the audio level is 
increased in relation to other sounds and made clearer and more understandable than 
was the case with the original.  Halo states Transcom’s platform actively removes 
information that was supplied by the customer, adds information that was not supplied 
by the customer and changes some of the information that was supplied.  Halo 
concludes that as a result, Transcom’s services are not telecommunications, as defined 
in the Act, and are not subject to access charges.   
 

7. Whether Transcom Originates Traffic Wirelessly at the Halo 
Tower Site. 

 
a. AT&T Illinois’ Position 

 
 AT&T describes Halo’s theory as being that Transcom performs enhancements 
on the calls it receives from other carriers and then originates the purportedly enhanced 
traffic for delivery to Halo.  AT&T responds by arguing that, for all of the reasons 
previously provided, Transcom neither performs enhancements nor originates traffic.  
Even if that were not the case, however, AT&T contends that the purportedly enhanced 
traffic necessarily would originate from the same location that Transcom performed the 
“enhancements,” namely, at a Transcom data center in Atlanta, New York City, Los 
Angeles or Dallas – not at Transcom’s wireless equipment in Danville, Illinois.  AT&T 
asserts that at the evidentiary hearing, Halo witness Johnson tried to suggest that 
Transcom’s origination of calls Halo delivers to AT&T Illinois in the Chicago MTA (if any) 
occurs within that MTA, at Danville.  AT&T states that the witness was impeached on 
this point by his sworn testimony at a deposition in May, 2012.  At that deposition, AT&T 
explains, Mr. Johnson testified that a landline-originated call from a girl in California to 
her grandmother in Chicago would be terminated by Transcom at a media gateway.  
AT&T continues that the witness then testified, Transcom would originate a further 
communication either at that same media gateway, or at another Transcom media 
gateway or at a session border controller.  AT&T asserts that Transcom’s media 
gateways and session border controllers are in the Transcom data centers in Atlanta, 
New York City, Los Angeles and Dallas.  There are no media gateways or session 
border controllers at the tower cite in Danville.  Thus, AT&T argues, the unambiguous 
upshot of the witness’ deposition testimony is that the so-called originations of further 
communications performed by Transcom are performed – if at all – in Atlanta, New York 
City, Los Angeles and Dallas, not at the tower sites where Transcom hands calls off to 
Halo. 
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 AT&T states that this is significant for two reasons.  First, even if Transcom did 
originate enhanced traffic, such traffic would originate over landline (not wireless) 
facilities, and the ICA prohibits Halo from delivering landline-originated traffic to AT&T.  
Second, traffic, whether wireline or wireless, that originates in Atlanta, New York, Los 
Angeles or Dallas and terminates in Chicago is traffic to which access charges apply. 
 

b. Halo’s Position 
 
Halo asserts that this Commission has recognized the two-call theory and that 

ESPs, as end users, originate calls.  Halo reiterates that Transcom has been held to be 
an ESP and an end user on multiple occasions.  Further, Halo states, based on its pre-
filed testimony, it is clear that Transcom provides a change in content, or an 
enhancement, and therefore, Transcom is an ESP and an end user.  Nevertheless, 
according to Halo, even if this Commission finds that Transcom is not an ESP, 
Transcom is still an end user.  Halo maintains there are two basic categories in the 
telecommunications world: (1) end users and (2) carriers.  Halo explains that Transom 
does not and cannot meet the definition of a “carrier” for many reasons, but namely 
because Transcom does not hold itself out as a carrier, does not provide service to the 
public, and changes the format and content of all calls it receives before delivering them 
to its vendors for termination. 

 
Halo asserts that AT&T has not proffered any evidence that Transcom is or must 

be a common carrier.  Halo states AT&T has not in any way shown that there has been 
a holding out.  Halo then concludes that because Transcom cannot be a carrier, it must 
be an end user.  Halo maintains that end users originate calls.  Halo asserts that all of 
the communications at issue originate from Transcom’s end user CPE that is located in 
the same MTA as the terminating location.  Halo concludes then that Transcom does 
indeed originate traffic wirelessly at the Halo tower site. 
 

c. Staff’s Position 
 
Staff reiterates its position that the FCC has conclusively resolved the Halo re-

originate a call theory in the Connect America Order.   Staff cites to the FCC order 
which states, “the “re-origination” of a call over a wireless link in the middle of the call 
path does not convert a wireline-originated call into a CMRS-originated call for purposes 
of reciprocal compensation.  Connect America, ¶¶ 1006.  In Staff’s view, the Halo “re-
origination” issue the Commission faces in this proceeding was decisively resolved by 
the FCC in its Connect America Order where it decided against Halo’s “re-origination” 
argument.  Staff consequently recommends that the Commission find, like the FCC did, 
that Halo’s re-origination” theory does not convert land-line originated calls into wireless 
calls, which would allow Halo to pay reciprocal compensation rather than access 
charges.  Staff asserts that the Connect America Order is controlling law on this issue. 
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8. Whether the Call information HALO sent AT&T Illinois Was 
Inaccurate or Otherwise Improper. 

 
a. AT&T Illinois’ Position 

 
 AT&T states that the exchange of accurate call detail information between 
interconnected carriers is essential.  AT&T states this information includes the phone 
number of the person that originated the call, the CPN, and, in some instances, a 
different number for the person or entity that bears financial responsibility for the call, 
the Charge Number (“CN”).  AT&T explains that a CN might be used, for example, when 
a business has 100 different lines for its employees but wants all calls on those lines to 
be billed to a single number.  AT&T states in that situation, calls from those 100 lines 
would include call detail that shows both the CPN, for the actual line that originated the 
call, and the CN, for the billing number that will be charged for the call.  According to 
AT&T, when the call information includes both a CPN and a CN, the CN overrides the 
CPN and controls how the call is categorized and billed.  AT&T specifies that the CN is 
used to determine the jurisdiction and rating for the call – that is, whether the call is local 
or non-local, and therefore whether it is subject to reciprocal compensation or access 
charges. 
 

AT&T, however, states that it discovered that until the end of 2011, Halo inserted 
inaccurate CNs – CNs that should not have been there at all – on every call that Halo 
sent to AT&T.  AT&T asserts that Halo admits that it inserted a CN assigned to 
Transcom into the call record on every call it sent to AT&T.  Moreover, AT&T notes that 
in every case the CN was local to (i.e., in the same MTA as) the number the call was 
being terminated to, making the call appear to be local, and thus subject to reciprocal 
compensation rather than access charges – even when the call was not local.  AT&T 
states for example, a call destined to Springfield may begin in California and would 
therefore have a California CPN.  But AT&T maintains that Halo would insert a CN that 
is local to Springfield into the call information and thereby make the call appear to be 
local rather than long-distance.   

 
AT&T argues that there was no justification for Halo’s insertion of a Transcom 

CN, because Transcom was not the financially responsible party on any of these calls.  
AT&T asserts a CN is used when one party (say, an employer) takes financial 
responsibility for calls made by another party (say, its employee).  AT&T states it is 
undisputed that there is no relationship between Transcom and any of the calling parties 
that made these calls, and therefore Transcom is not the financially responsible party on 
any of these calls, because Transcom does not pay the phone bills for any of those 
calling parties.   

 
AT&T states that Halo tries to excuse its conduct with the same argument as on 

the origination issue, namely that Transcom should be deemed to originate all calls and 
therefore is financially responsible for them.  But AT&T argues that Transcom does not 
originate calls, as discussed above.  Furthermore, AT&T asserts that Halo’s theory 
makes no sense.  According to AT&T, if Transcom actually originated the call, as Halo 
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claims, its number would have shown up in the CPN field, not the CN field.  AT&T 
explains that the CN field is only used when a party other than the party that originated 
the call will be financially responsible for the call.  Consequently, AT&T argues, Halo’s 
theory that it inserted the Transcom CN to comply with its view of how the industry 
treats CN is not credible.  AT&T quotes the FCC as stating, the CN field “may not 
contain or be populated with a number associated with an intermediate switch, platform, 
or gateway,” (Connect America Order, ¶ 714), AT&T asserts that is what Halo did.  In 
addition, AT&T notes that Transcom has no relationship with any of the individuals that 
actually originate any of these calls, and no reason or authorization  to have Halo insert 
a CN to make Transcom financially responsible for these calls originated by strangers 
through their own separate carriers.  Thus, AT&T says it concludes, as the Tennessee, 
South Carolina, Georgia, and Missouri Commissions recognized, that Halo’s insertion of 
a Transcom Charge Number was wrongful.  

 
 AT&T disagrees with Halo’s contention that Halo’s insertion of the Transcom CN 
did no harm, because the call records that Halo sent to AT&T included the CPN as well 
as the CN, so AT&T still had the data needed to determine the call’s actual starting 
point.  AT&T argues that this is akin to a burglar saying he cannot be convicted because 
he left behind fingerprints that allowed the police to identify him.  AT&T concedes that it 
is true that, once AT&T discovered there was a need to investigate Halo’s call 
information and undertook the cost and burden of conducting that investigation, AT&T 
was able to use the CPN to determine the true nature of the calls coming from Halo.  
AT&T responds that is why this complaint case exists.  AT&T states the point, however, 
is that AT&T had to conduct a special investigation to do that, because otherwise the 
industry practice is to treat CN as overriding the CPN.  AT&T argues that by inserting 
the inaccurate CN, Halo masked the true nature of the calls it was sending AT&T until 
AT&T did the detective work to unmask it.  AT&T argues that the only apparent reason 
for Halo’s inserting the inaccurate CN was to make the long-distance landline calls that 
Halo sent to AT&T appear to be local wireless calls, and therefore avoid access charges 
on what was actually non-local traffic. 
 

b. Halo’s Position 
 

Halo states that this issue is a red herring in every sense of the term.  Halo 
asserts that AT&T did not address this issue in its Complaint.  Halo complains that now 
AT&T somehow claims Halo is in breach of the ICA because it inserted this Charge 
Number in its call signaling data streams.  Halo recounts that in other states, AT&T 
claims that this practice was intended to disguise the true nature of Halo’s traffic.  Halo 
asserts that though the Complaint does not discuss this allegation, the pre-filed direct 
testimony of Mark Neinast states that this practice makes traffic “appear local,” and that 
this practice fooled their billing systems.  Halo pronounces these assertions are simply 
and transparently preposterous.  Halo denies that at any time it altered CPN and Called 
Party Numbers. 

 
Halo further asserts that its ICAs with AT&T all rely on traffic factors for billing.  

Halo states there is no call-by-call rating at any time, in any place.  Therefore, according 
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to Halo, inserting the CN, or not inserting the CN, did not, and in fact, could not, “fool” 
AT&T’s billing systems into rating Halo’s traffic differently. 
 

9. Commission Analysis and Conclusion 
 
 AT&T, Halo, and Staff are all in agreement that the ICA entered into by AT&T 
and Halo requires Halo to send only wireless-originated traffic to AT&T.  The 
Commission finds that consistent with a plain reading of the ICA, the Amendment, and 
the testimony presented by the parties and Staff, the ICA requires that Halo send only 
wireless-originated traffic to AT&T Illinois. 
 

The parties and Staff also agree that Halo has been sending some traffic that 
initiates on landline networks to AT&T.  However, the parties’ positions diverge as to 
whether Halo has been sending traffic to AT&T that is not wireless-originated, thus 
breaching the ICA.  AT&T argues, and Staff agrees, that much of the traffic Halo has 
been sending to AT&T originated on landline networks and that is a material breach of 
the ICA.  While Halo does not disagree that some portion of the traffic it sends to AT&T 
is initiated on landline networks, Halo asserts that the determinative question is whether 
the traffic originates from wireless equipment.  Halo asserts that it is a wireless carrier 
which handles traffic utilizing wireless facilities.  Halo explains that all of its traffic comes 
from a single customer, Transcom, which receives incoming traffic, and effectively 
terminates it. Halo asserts that Transcom then originates a further communication, 
using a wireless station. Halo states the further communications are processed by Halo 
as wireless traffic, and then handed off to AT&T.  Halo concludes that the traffic it sends 
to AT&T thus is all wireless, and is covered by and permissible under the ICA. 

 
The Commission has closely and carefully reviewed the parties’ positions on all 

issues in this proceeding.  As an initial matter, contrary to Halo’s arguments, the 
Commission finds that the bankruptcy court decisions do not preclude litigation of the 
issues in this case.  Neither the doctrine of res judicata nor collateral estoppel applies.  
Only one of the decisions Halo relies upon involved an AT&T entity, and that decision 
was vacated on appeal.  Furthermore, even if there was a determination that Transcom 
is an ESP, that would not resolve the call origination issues raised in this case 

 
With respect to the call origination issue, on this record we are not persuaded by 

Halo’s arguments that Transcom originates or “re-originates’ calls. First, the 
Commission finds no evidence in the record that Transcom fundamentally alters the 
nature of the call so as to provide an enhanced or information service.  Because it does 
not provide an enhanced service, Transcom is not an ESP, is not an end-user, and 
does not originate or “re-originate” the traffic it receives which is bound for AT&T 
through Halo.  Moreover, Transcom’s presence in the middle of the call path does not 
convert a wireline-originated call into a CMRS originated call.  Finally, the evidence in 
this proceeding establishes that some non-trivial portion of the traffic sent by Halo to 
AT&T originates with wireline customers on wireline carrier network facilities.   For all 
the foregoing reasons, the Commission finds that Halo is breaching the ICA by sending 
traffic to AT&T that is not wireless-originated. 
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B. What Relief, if Any, AT&T Is Entitled to Receive. 

 
1. Whether The Commission Should Authorize AT&T to 

Discontinue Performance Under the ICA and Stop Accepting 
Traffic from Halo. 

 
a. AT&T Illinois’ Position 

 
AT&T asserts that Illinois law permits AT&T to discontinue performance under 

the ICA and stop accepting traffic from Halo in light of Halo’s material breaches of the 
ICA.  In addition, AT&T argues no practical considerations mitigate against the 
termination of service. 

 
AT&T states it is black letter law that when a party materially breaches a 

contract, or breaches the contract in a way so basic as to defeat the purpose of the 
contract, the other party is excused from further performance.  E.g.,  Finch v. Illinois 
Community College Bd., 734 N.E.2d 106, 110 (Ill. App. 2000) (“If a party fails to perform 
his duties under a contract, without a valid excuse, he is liable for a breach of contract, 
and the remedies for the breach would depend on whether the breach was material or 
minor.  [I]f the breach is material, a nonbreaching party may be excused from its duty of 
counterperformance.”) (citations omitted); Gironda v. Paulsen, 605 N.E.2d 1089, 1092 
(Ill. App. 1992) (“a substantial breach of the contract . . . excuses the other party's 
performance.”).  AT&T argues that Halo breached the ICA by continuously sending 
huge amounts of landline-originated traffic that the ICA does not allow.  AT&T asserts 
that the breach plainly defeats the core purpose of the ICA, which AT&T emphasizes 
was to establish rates, terms, and conditions for wireless-originated traffic only.  AT&T 
maintains that while Halo contends that it has not breached the ICA, Halo does not 
dispute that if it did breach the ICA as AT&T Illinois and Staff contend it did, AT&T 
Illinois is excused from further performance.  

 
According to AT&T, granting the relief it seeks will not adversely affect any Illinois 

consumers.  AT&T explains given that Halo has only one purported customer, 
Transcom, and that customer does not make any calls, no customer will lose dial tone 
when AT&T stops accepting Halo’s traffic and there will be no impact on emergency 
services.  AT&T maintains the carriers that now send Halo traffic destined for AT&T 
either have alternative arrangements to get that traffic to AT&T or can make them very 
quickly.  AT&T notes that Halo has not claimed there were any problems with calls 
being completed in Tennessee after AT&T Tennessee discontinued service to Halo 
there.  In addition, AT&T states it is not aware of any problems. 

 
 AT&T asserts that granting the relief it seeks will not run afoul of Halo’s ongoing 
bankruptcy proceeding.  AT&T states it asked for and received the identical relief in 
Tennessee and then discontinued service to Halo in light of the TRA’s Order.  AT&T 
states Halo complained of this to the bankruptcy court, and the bankruptcy court 
rejected Halo’s complaint.  According to AT&T, the bankruptcy court found that the TRA 
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had jurisdiction to interpret and enforce the provisions of the interconnection agreement, 
that the TRA’s ruling and Order regarding AT&T Tennessee’s right to stop accepting 
traffic was within the TRA’s police and regulatory powers and that it falls within the 
exception to the automatic stay.  AT&T further asserts that the bankruptcy court found 
that the TRA’s determination that AT&T Tennessee may terminate the interconnection 
agreement to be within the TRA’s authority and jurisdiction.  However, AT&T explains 
the bankruptcy court admonished that prior to any termination, AT&T Tennessee must 
also comply with section 365 of the Bankruptcy Code (11 U.S.C. 101 et seq.).  AT&T 
states that it will comply with Section 365. 
 

b. Halo’s Position 
 

In light of its arguments discussed above, Halo maintains that it is not in breach 
of the ICA.  Therefore, Halo asserts the Commission should not authorize AT&T to 
discontinue performance under the ICA.  Halo explains that it interpreted the laws and 
regulations that existed at its inception and creation in a novel, but legal way.  Halo 
asserts in the absence of a breach of the ICA, the Commission cannot authorize AT&T 
to discontinue performance under the ICA. 
 

c. Staff’s Position 
 
 Staff maintains that Halo has breached the ICA.  Staff argues against any 
suggestion that Halo’s breach, should be considered de-minimus. Staff asserts the 
Amendment specifically limits traffic sent to AT&T Illinois to only wireless-originated 
traffic and states that Halo has violated this express limitation.  According to Staff, while 
the number of times Halo has sent non CMRS traffic to AT&T Illinois is unknown at this 
time, based upon the AT&T call analysis, the number is clearly not de minimus.  Staff 
asserts that the breach is in fact material.  Staff notes that Halo has failed to rebut the 
AT&T call analysis.   

 
Staff asserts that Illinois law has long provided that where a contract is materially 

breached the injured party need not continue performing under the contract, citing. e.g., 
Eager v. Berke, 11 Ill.2d 50, 54 (1957); Bisla v. Parvaiz, 379 Ill. App.3d 567, 572-73 (1st 
Dist. 2008).  Staff states that because Halo has materially breached the ICA, it 
recommends that the Commission find that AT&T Illinois need not continue 
performance under the ICA and may stop receiving Halo traffic.   
 

2. Whether The Commission Should Declare That Halo Is Liable 
to AT&T for Access Charges on Non-Local Traffic Halo 
Delivered to AT&T. 

 
a. AT&T Illinois’ Position 

 
AT&T states that its federal tariff, filed with the FCC, requires Halo to pay access 

charges on the interstate traffic AT&T has terminated for Halo, and that its state tariff, 
filed with this Commission, requires Halo to pay access charges on the intrastate non-
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local traffic AT&T has terminated for Halo.  AT&T contends that Halo has sent AT&T 
interexchange traffic (both interstate and intrastate) that Halo has been misrepresenting 
as local, and thus subject only to reciprocal compensation charges instead of the higher 
access charges that apply to non-local traffic.  AT&T is not asking the Commission to 
determine how much Halo owes AT&T, or how many minutes of access traffic Halo has 
sent AT&T.  Rather, AT&T only asks the Commission to rule that Halo owes AT&T 
access charges on such access traffic as it has delivered.  AT&T states that the court in 
Halo’s bankruptcy case has made clear that this relief is permissible.  AT&T says that 
court has explained that the only limitation on the relief state commissions can grant for 
Halo’s wrongdoing is that they should not issue relief involving “liquidation of the amount 
of any claim against the Debtor.”15

 

  AT&T explains that is why it asks only for a ruling 
that Halo owes access charges in an amount that remains to be determined, in all 
likelihood by the bankruptcy court.  

AT&T states Halo has argued that it cannot be required to pay tariffed access 
charges because, it claims, it technically did not receive access service precisely as it is 
defined in AT&T’s tariffs.  AT&T says for example, Halo contends that it did not receive 
service from AT&T via a “Feature Group D” arrangement.  AT&T states that such 
arguments are a smokescreen that exalts form over substance. 

 
AT&T states that it has demonstrated that Halo has sent landline-originated 

traffic to AT&T in breach of the ICA.  AT&T also states that it has demonstrated that a 
large portion of that landline traffic is non-local in nature, and that it terminated that 
traffic for Halo.  AT&T argues that because the landline-originated traffic was not 
permitted by the ICA, there are no terms in the ICA defining the proper intercarrier 
compensation that Halo must pay to AT&T for terminating that traffic.  AT&T contends 
that it is obvious, however, that Halo must pay AT&T something more than mere 
reciprocal compensation on the non-local traffic it has been sending to AT&T Illinois for 
termination.  AT&T argues that ILECs are not required to terminate non-local calls for 
free, or at the low reciprocal compensation rates that apply to local traffic.  AT&T states 
that when it terminates interexchange and interstate calls for other carriers, that is 
access service, and those carriers must pay the access rates in AT&T’s access tariffs.  
AT&T states that Staff agrees with its position. 

 
AT&T asserts that Halo must pay AT&T access charges for the non-local traffic it 

delivered to AT&T for termination under the “constructive ordering” doctrine.  AT&T 
explains under that doctrine, a carrier “constructively orders” service under a tariff, and 
therefore must pay the tariffed rate, if it (1) is interconnected in such a manner that it 
can expect to receive access services; (2) fails to take reasonable steps to prevent the 

                                            
15  Order Granting Motion of the AT&T Companies to Determine Automatic Stay Inapplicable and for 
Relief from the Automatic Stay, In re Halo Wireless, Inc., Case No. 11-42464-btr-11 (Bankr. E.D. Tex., 
Oct. 26, 2011) (emphasis added). 
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receipt of services; and (3) does in fact receive such services.16

 

  AT&T states that the 
doctrine applies here. 

First, AT&T contends that there is no doubt that Halo is interconnected to AT&T 
in such a manner that it can expect to receive access services.  Halo interconnects to 
AT&T under the ICA and agreed to pay access charges on at least some of the traffic it 
sent to AT&T (assuming the traffic was all wireless).  AT&T states that Halo also knew it 
was sending traffic to AT&T that started outside the MTA or local calling area where 
Halo was located and that interMTA and non-local traffic are subject to access charges. 

 
Second, AT&T contends that Halo failed to take reasonable steps to prevent the 

receipt of access services” and that, indeed, Halo took no steps to prevent the receipt of 
access services.  AT&T states that Halo never tried to stop Transcom from sending it 
landline-originated traffic that Halo knew (or should have known) began in other local 
calling areas or other states.  AT&T cites AT&T Corp. v. Community Health Group, 931 
F. Supp. 719, 723 (S.D. Cal. 1995) explaining that there the defendants constructively 
ordered service because they “have come forth with no showing that they acted in any 
way to control the unauthorized charging of AT&T . . . calls to their system” by a hacker. 

 
Third, AT&T contends that Halo did in fact receive terminating access service 

from AT&T.  AT&T maintains that Halo sent huge amounts of landline-originated non-
local traffic to AT&T and AT&T terminated such traffic to its end-users.  AT&T asserts 
that the termination of long-distance traffic is the essence of terminating switched 
access service, and the long-established rates for such service are in AT&T’s access 
tariffs.  AT&T asserts the FCC defines access service to include services and facilities 
provided for the origination or termination of any interstate or foreign 
telecommunication, citing 47 C.F.R. § 69.2(b).  AT&T argues the rates Halo must pay 
are found in Ameritech Operating Companies Tariff F.C.C. No. 2, Sections 6.9.1, 6.9.2, 
and 6.9.6; Illinois Bell Telephone Company Access Service Tariff Sections, Sections 
6.9.1, 6.9.2 and 6.9.6.   

 
AT&T contends that given that Halo has received terminating access service 

from AT&T, and under the law has “constructively ordered” that service for all landline 
traffic it sent to AT&T, the Commission can and should hold that Halo is liable to AT&T 
for access charges on the long-distance landline traffic Halo has sent to AT&T.  AT&T 
states the actual amount Halo must pay will be determined in bankruptcy court. 

 
AT&T states it disagrees with Halo’s contention that the FCC held in the Connect 

America Order that Halo’s service is merely transit service.  Based on this, AT&T says 
Halo seems to argue that it cannot owe terminating access charges to AT&T or other 
carriers.  AT&T states that Halo is incorrect and that the Connect America Order never 
held that Halo’s service is transit service, much less that Halo is exempt from paying 
terminating access charges when it hands long-distance traffic to AT&T for termination.  

                                            
16  Advamtel LLC v. AT&T Corp., 118 F. Supp. 2d 680, 685 (E.D. Va. 2000) (citing United Artists 
Payphone Corp. v. New York Tel. Co., 8 FCC Rcd 5563 at ¶ 13 (1993) and In re Access Charge 
Reform, 14 FCC Rcd 14221 (1999) at ¶ 188). 



12-0182 

37 
 

AT&T states that the issue in the Connect America Order was whether Transcom could 
be deemed to originate every call it touches and whether the calls Halo was handing to 
LECs should be treated as local or non-local.  AT&T also contends that the FCC used 
the term “transit” merely to point out that entities that simply pass calls on in the middle 
of the call path are not viewed as originating those calls.  According to AT&T, the FCC 
found that because Transcom did not originate the calls Halo was passing to other 
carriers for termination, those calls were not local (i.e., not intraMTA) and therefore were 
not merely subject to reciprocal compensation charges.  AT&T concludes rather, as 
non-local calls, those calls are subject to terminating access charges. 

 
In addition, AT&T notes that Halo’s ex partes to the FCC, which framed the issue 

there, never once argued that Halo was providing transit service to another carrier.  
AT&T contends quite the opposite, that Halo argued that it was merely sending locally 
originated, wireless traffic to ILECs and therefore only had to pay reciprocal 
compensation, rather than access charges. 

 
 AT&T asserts that separate and apart from its requirement that Halo send AT&T 
Illinois only “traffic that originates through wireless transmitting and receiving facilities,” 
the parties’ ICA is also limited to intraMTA traffic.  AT&T cites Staff witness, Dr. 
Zolnierek’s testimony that Halo is “failing to comply with the ICA” because Halo “does 
not limit traffic that it sends to AT&T Illinois under the terms of the ICA to intraMTA 
traffic.” 
 

AT&T states that it necessarily follows from the discussion in Dr. Zolnierek’s 
testimony that Halo is sending AT&T Illinois interMTA traffic.  AT&T contends that once 
one rejects Halo’s theory that all the traffic originates with Transcom in the same MTA 
as the called party, and recognizes that the traffic actually originates with the calling 
party (such as the girl in California calling her grandmother in Chicago), there can be no 
denying that Halo is delivering interMTA traffic to AT&T Illinois in breach of the ICA. 
 

AT&T says that Staff recommends that the Commission determine that Halo is 
responsible for intrastate access charges.  AT&T further states that Staff recommends 
that the Commission make no finding concerning interstate access charges, on the 
ground that that is within the exclusive purview of the FCC.  Under the particular 
circumstances presented here, AT&T Illinois believes the Commission would not be 
overstepping its jurisdictional bounds if it simply found that Halo is responsible for 
paying interstate access charges on such interstate traffic as it delivers to AT&T, for 
precisely the same reasons that it is responsible for paying intrastate access charges on 
such interexchange intrastate traffic as it delivers to AT&T.  According to AT&T, the 
Commission can make such a finding without interpreting AT&T Illinois’ interstate tariff 
(which AT&T agrees is properly for the FCC), and, as with the intrastate traffic, without 
quantifying the amount of interstate traffic Halo delivers to AT&T Illinois or the amount of 
access charges it owes.  AT&T asserts that in fact, every other state commission to 
have ruled on AT&T’s disputes with Halo – Tennessee, Georgia, Wisconsin, and 
Missouri – has held that Halo is liable to AT&T for access charges on all non-local 
landline traffic, drawing no distinction between intrastate and interstate traffic.  
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b. Halo’s Position 

 
Halo, citing to the Amendment, agrees that the ICA does require it to send only 

wireless-originated traffic to AT&T.  However, Halo asserts the Amendment does not 
discuss IntraMTA traffic versus InterMTA traffic.  Halo argues that contrary to AT&T’s 
assertion, the traffic in issue does originate through wireless transmitting and receiving 
facilities before Halo delivers traffic to AT&T.  Halo states this is the relevant inquiry and 
it may be answered in Halo’s favor. 

 
Halo asserts that the traffic Halo has sent to AT&T is not interMTA traffic.  

According to Halo, AT&T has attempted to rely on the FCC’s recent Connect America 
Order for the proposition that Halo’s traffic must be access traffic because the FCC held 
that it is not intraMTA.  Halo states it disagrees with the FCC’s holding and has 
appealed.  Nonetheless, Halo argues that contrary to AT&T’s characterizations, the 
FCC never stated that Halo’s service was not “wireless” or “CMRS.”  Halo states the 
FCC only asserted that it was not intraMTA “for purposes of the intraMTA rule,” and 
made no conclusions about other purposes.  Halo argues the FCC certainly did not hold 
that end users are not end points or that end users can be intermediate points where no 
origination occurs.  

 
Halo asserts that with regard to compensation, the FCC went a step further and 

held that traffic like Halo’s is “transit,” which it defined as “non-access,” citing Connect 
America Order, ¶ 1006 and ¶ 1311.  According to Halo, this distinction is significant 
because a transit carrier owes no obligation to a terminating carrier for terminating the 
traffic.  Halo states that instead, it is the originating carrier that owes termination.  Halo 
argues that regardless of whether the traffic is intraMTA, as Halo reasonably believed it 
to be, or is “transit,” as the FCC asserts, Halo does not owe any compensation, and 
certainly does not owe access compensation for this non-access traffic.  Halo contends 
that thus AT&T has not met its burden of proof and is not entitled to the relief it seeks. 

 
Notwithstanding the FCC Order, Halo maintains that it is indeed selling CMRS-

based telephone exchange service to an ESP end user.  Halo asserts that all of the 
communications at issue originate from end user CPE, as defined in the Federal Act.  
Halo asserts the end user CPE is located in the same MTA as the terminating location.  
Therefore, Halo concludes that contrary to AT&T’s assertions, the traffic in issue does 
originate through wireless transmitting and receiving facilities before Halo delivers traffic 
to AT&T even though it may not be intraMTA under the FCC’s rules. 

 
Further, Halo takes the position that even if AT&T is correct in its arguments that 

Halo’s traffic is not subject to bill and keep, or reciprocal compensation of any kind that 
does not mean AT&T is entitled to access payment as a default.  Halo asserts that even 
if one wrongly concludes that the traffic could lawfully be subjected to the access 
regime, there is a mandatory next step.  Halo says AT&T bears the burden of proving 
that the actual terms of the terms and conditions in their access tariffs can be read to 
apply.  Halo states it does not have any burden to disprove that any tariffs do actually 
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apply.  According to Halo, the law is clear that AT&T carries the burden of showing how 
any of its tariffs apply and then demonstrating precisely what service is being provided. 

 
Halo states, “[t]o recover for amounts charged pursuant to their tariffs, ‘plaintiffs 

must demonstrate (1) that they operated under a federally filed tariff and (2) that they 
provided services to the customer pursuant to that tariff.”  Alliance Communs. Coop., 
Inc. v. Global Crossing Telcoms., Inc., 663 F. Supp. 2d 807, 819 (D.S.D. 2009); 
Advamtel LLC v. AT & T Corp., 118 F. Supp. 2d 680, 683 (E.D. Va. 2000); Frontier 
Communications of Mt. Pulaski, Inc. v. AT&T Corp., 957 F. Supp. 170, 175-76 (C.D. Ill. 
1997).  According to Halo, in order to determine whether AT&T in this case provided 
“access” service pursuant to its tariffs one must necessarily review the tariff itself. 

 
Halo asserts that AT&T has failed, however, to compare the definitional and 

technical specifications in the tariffs to the specific arrangements in issue and then to 
show how they matched.  In addition, Halo states AT&T has failed to explain how the 
words in their tariffs capture the traffic in a way that make Halo an access customer.  
Halo complains that no AT&T witness did anything more than assert, without any real 
support that “access applies.”  Halo argues there is no evidence that Halo is actually 
receiving “access service,” as defined in AT&T’s tariffs.  Halo states all AT&T has 
proffered is the unsupported conclusion that “access applies.” 

 
According to Halo, its counsel attempted to elicit from AT&T’s witnesses their 

thoughts on precisely what access service AT&T is providing to Halo to get them to 
explain their position.  Halo complains that Mr. McPhee did not definitively assert 
specifically what switched access Feature Group is being provided, although he agreed 
that it must be one of the four exclusive types set out in the tariff. 

 
Halo argued that it may or may not be that the arrangement is most like Feature 

Group D, but the evidence elicited during the hearing made clear that AT&T is not 
saying it is Feature Group D.  Halo asserts thus, as a matter of law, Halo cannot be said 
to actually be receiving Feature Group D, or any other switched access feature group, 
from AT&T.  Halo asserts that regardless, the foregoing clearly demonstrates that AT&T 
has completely failed to carry its burden of proof on whether the traffic at issue is indeed 
part of any tariffed access service.  Halo concludes that if the tariff does not apply,  and 
Halo argues it does not, then the tariffed rates obviously cannot be imposed.  Halo 
asserts that would be a violation of the filed rate doctrine. 
 

c. Staff’s Position 
 

Staff asserts that LEC to LEC intrastate, interexchange traffic is the prototypical 
traffic type subject to switched access charges.  Therefore, Staff concludes that had 
Halo not inappropriately passed this traffic off as traffic subject to reciprocal 
compensation, it would have been required to pay AT&T Illinois switched access 
charges.   
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Staff asserts that Halo is clearly breaching the ICA by sending AT&T landline 
interMTA and interstate access traffic.  Staff quotes the ICA requirement: 

 
The following traffic is not subject to this Agreement:  

(a) Traffic which does not qualify as Local Telecommunications 
Traffic, including, but not limited to, interMTA traffic and 
interstate access “roaming” traffic;  

(b) Non-CMRS Traffic.  (AT&T Illinois Ex. 1.0, JSM-4, pp. 9-10, ¶3.4) 
 
Staff notes that Halo has no retail end users.  Staff states that Halo admits that 

they do not know where its traffic originates from, that Halo can never see past its 
customer.  Tr., at 317-318.   

 
 Staff then cites to the Amendment and concludes that there is no dispute that, , 
the ICA authorizes Halo to send only wireless-originated CMRS traffic to AT&T Illinois.  
In this regard, Staff finds it critical that Halo has no idea where its traffic originates.  Staff 
also states that Halo’s theory, that it re-originates traffic at or adjacent to the wireless 
bridge, has been specifically rejected by every regulatory agency that has addressed it.  
Moreover, Staff asserts that Transcom does not enhance its traffic so it is not an ESP. 
 

In Staff’s view, Halo is inserting itself into the call path between 
telecommunications carriers serving calling parties and telecommunications carriers 
serving called parties for the purposes of regulatory arbitrage.  Staff notes that Halo’s  
assertion that it has interpreted and applied telecommunications laws and rules in a 
novel, but legal way, in order to bring real tangible value to Illinois consumers.  Staff 
opines that Halo is actually operating in breach of its contract and failing to pay access 
charges.  Staff asserts that while this strategy may benefit Halo and/or its customers, it 
is at the expense of companies and customers that Halo sends traffic to, thus distorting 
the market place.   

 
Staff recommends that the Commission find that when Halo receives traffic from 

Transcom that comes from calls initiated by a calling party served by end-offices of local 
exchange carriers located in different exchanges in Illinois and then passes that traffic 
to AT&T Illinois for termination in exchanges in Illinois, this process does not convert a 
wireline-originated call into a CMRS-originated call for purposes of reciprocal 
compensation.  Consistent with this, the Commission should find that such traffic is 
subject to the access regime rather than the reciprocal compensation regime.   

 
Staff maintains that while the total amounts of switched access payments due 

and owed are not determinate from the information in the record, the record does 
contain sufficient evidence for the Commission to conclude that some positive amounts 
of switched access are due and owed.  Moreover, Staff explains, this dispute is also in a 
bankruptcy court, which has ordered that no state agency reviewing this dispute should 
liquidate the amount of any claims, as the bankruptcy court is best prepared to identify 
those amounts owed.  Staff states consequently it recommends that the Commission 
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find that Halo owes an undetermined amount of money for access charges on the non-
local traffic Halo sent to AT&T Illinois for termination.   
 

3. Commission Analysis and Conclusion 
 
 The Commission finds that with respect to intercarrier compensation issues, the 
FCC’s Connect America Order directly addresses the issue of whether Halo originates 
wireless calls for intercarrier compensation purposes.  The FCC determined that “… the 
‘re-origination’ of a call over a wireless link in the middle of the call path does not 
convert a wireline-originated call into a CMRS originated call for purposes of reciprocal 
compensation…”  The FCC clarified that only if the calling party initiates the call through 
a CMRS provider does the FCC intraMTA rule apply. This FCC determination controls 
on these compensation issues.  As a result, access charges attach to the non-local 
landline originated traffic sent by Halo to AT&T for termination. 
 

Consistent with all of the above, the Commission finds that Transcom’s presence 
in the middle of a call path does not convert a wireline-originated call into a CMRS 
originated call for purposes of determining appropriate intercarrier compensation.  The 
Commission agrees with Staff and AT&T that Halo has breached the ICA by sending 
interMTA and other non-local traffic to AT&T and finds that such traffic is subject to the 
access regime rather than the reciprocal compensation regime.  Moreover, we reject 
any assertion that the Halo traffic at issue is transit traffic.  No party argued that, under 
the ICA, Halo provides transit service to AT&T or any other carrier. 
 

For the reasons stated here and in Section III A of this Order, the Commission 
finds that Halo has materially breached its ICA with AT&T and that therefore, AT&T is 
excused from performance under the ICA.  We further find that Halo is liable to AT&T 
for access charges on non-local landline traffic Halo has sent to AT&T.   
 
IV. FINDINGS AND ORDERING PARAGRAPHS 
 
 The Commission, having reviewed the entire record herein and being fully 
advised in the premises, is of the opinion and finds that: 
 

(1) Illinois Bell Telephone Company, Inc. is an incumbent local exchange 
carrier as defined in Section 13-202.5 of the Public Utilities Act; 

 
(2) Illinois Bell Telephone Company, Inc. and Halo are telecommunications 

carriers as defined in Section 13-202 of the PUA; 
 
(3) Illinois Bell Telephone Company, Inc. and Halo are parties to an 

interconnection agreement that was approved by the Commission in 
Docket No. 10-0374; 

(4) The Commission has jurisdiction over the parties and the subject matter in 
this proceeding; 
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(5) Halo has materially breached the ICA by (i) sending landline-originated 
traffic to Illinois Bell Telephone Company, Inc.; and (ii) sending interMTA 
traffic to Illinois Bell Telephone Company, Inc.; 

 
(6) as a result of these breaches, Illinois Bell Telephone Company, Inc. is 

excused from further performance under the ICA and may stop accepting 
traffic from Halo; and 

 
(7) Halo is liable to Illinois Bell Telephone Company, Inc. for access charges 

on the non-local landline-originated traffic it has sent to Illinois Bell 
Telephone Company, Inc.   

 
 IT IS ORDERED that the Complaint field by Illinois Bell Telephone against Halo 
Wireless Inc. is granted. 
 
 IT IS FURTHER ORDERED that Illinois Bell Telephone may take all actions 
consistent with the relief entered in this Order, without delay. 
 
 IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of 
the Public utilities Act and 83 Ill. Adm. Code Section 200.880, this Order is final; it is not 
subject to the Administrative Review Law. 
 
 By order of the Commission this 24th day of October, 2012. 
 
 
 
 (SIGNED) DOUGLAS P. SCOTT 
 
 Chairman 
 


	I. PROCEDURAL HISTORY AND BACKGROUND
	II. DESCRIPTION OF COMPLAINT
	III. ISSUES
	A. Whether Halo is Breaching the ICA by Sending Traffic to AT&T that Is Not Wireless-Originated
	1. Whether the ICA Requires Halo to Send Only Wireless-Originated Traffic to AT&T
	a. AT&T Illinois’ Position
	b. Halo’s Position
	c. Staff’s Position

	2. Whether Halo Has Been Sending Traffic to AT&T that is Not Wireless-Originated.
	a. AT&T Illinois’ Position
	b. Halo’s Position
	c. Staff’s Position

	3. Whether Transcom Originates The Traffic It Hands Off To Halo For Delivery To AT&T Illinois.
	a. AT&T Illinois’ Position
	b. Halo’s Position
	c. Staff’s Position

	4. Whether Courts or Regulatory Agencies Have Accepted Halo’s Position That Transcom Originates Further Communications.
	a. AT&T Illinois’ Position
	b. Halo’s Position
	c. Staff’s Position

	5. Whether ESPs Originate Calls.
	a. AT&T Illinois’ Position
	b. Halo’s Position

	6. Whether Transcom is an ESP.
	a. AT&T Illinois’ Position
	b. Halo’s Position

	7. Whether Transcom Originates Traffic Wirelessly at the Halo Tower Site.
	a. AT&T Illinois’ Position
	b. Halo’s Position
	c. Staff’s Position

	8. Whether the Call information HALO sent AT&T Illinois Was Inaccurate or Otherwise Improper.
	a. AT&T Illinois’ Position
	b. Halo’s Position

	9. Commission Analysis and Conclusion

	B. What Relief, if Any, AT&T Is Entitled to Receive.
	1. Whether The Commission Should Authorize AT&T to Discontinue Performance Under the ICA and Stop Accepting Traffic from Halo.
	a. AT&T Illinois’ Position
	b. Halo’s Position
	c. Staff’s Position

	2. Whether The Commission Should Declare That Halo Is Liable to AT&T for Access Charges on Non-Local Traffic Halo Delivered to AT&T.
	a. AT&T Illinois’ Position
	b. Halo’s Position
	c. Staff’s Position

	3. Commission Analysis and Conclusion


	IV. FINDINGS AND ORDERING PARAGRAPHS

