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COMMONWEALTH EDISON COMPANY’S  
MOTION TO DISMISS THE AMENDED COMPLAINT 

 
 Respondent, Commonwealth Edison Company (“ComEd”), an Illinois corporation, by its 

attorneys, pursuant to 735 ILCS 5/2-615 and 2-619, respectfully moves the Administrative Law 

Judge (“ALJ”) and the Illinois Commerce Commission (“Commission”) to dismiss Petitioner’s 

Amended Complaint filed on September 26, 2012.  The Amended Complaint filed by Sunrise 

Continuing Care, LLC (“Sunrise”) is deficient under Section 2-615 (see Section III.A., infra) 

because it does not allege that ComEd has violated any statute, Commission rule or utility tariff.  

For that same reason, the subject matter of this dispute is outside of the Commission’s 

jurisdiction warranting dismissal pursuant to Section 2-619 (see Section III.B., infra).   

In support of its Motion, ComEd states as follows: 

I. INTRODUCTION & BACKGROUND 
 

Sunrise’s Amended Complaint centers around ComEd’s need to address a cable fault at 

the property known as 1250 West Central Road, Arlington Heights, Illinois.  During an 

investigation, ComEd discovered that Sunrise or its predecessor had unlawfully erected a 

building where ComEd had been granted an easement in 1985 for the stated purpose of 

constructing and maintaining underground electric transmission and distribution facilities.  The 
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building prevents ComEd from accessing the facilities it needs to repair the cable fault.  Because 

Sunrise has both interfered with ComEd’s property rights as well as violated the terms under 

which it receives electric service from ComEd, ComEd requested that Sunrise grant ComEd a 

new unimpeded easement and bear the approximately $37,800 expense associated with re-

routing the cable around the building.     

 Despite ComEd’s willingness to work with Sunrise and ignoring the fact that a condition 

caused by Sunrise or its predecessor has created this issue, Sunrise filed its Initial Complaint on 

July 23, 2012, alleging that “Edison is attempting to coerce Sunrise to pay over $37,000 to repair 

a cable [Commonwealth] Edison claims has failed.”  Initial Complaint at 1.  ComEd filed a 

Motion to Dismiss asserting that the Commission had no jurisdiction over what Sunrise 

characterized as a “common law” claim because the Initial Complaint failed to allege any 

statutory violation on the part of ComEd, nor did it allege that ComEd had violated any 

Commission rule or order.  Recognizing that its Initial Complaint could not survive the Motion 

to Dismiss, Sunrise filed a Motion for Leave to File an Amended Complaint.  The Amended 

Complaint was filed on September 26, 2012.   

Yet, the Amended Complaint fails to cure the deficiencies of the Initial Complaint.  

Sunrise’s Amended Complaint still fails to allege any statutory violation on the part of ComEd, 

nor does it allege that ComEd has violated any Commission rule or order or utility tariff.  

Sunrise’s Amended Complaint also does not deny that it occupies a building erected on ComEd’s 

easement, nor does it even contend that it has complied with the terms and conditions required 

for electric service.  Rather, Sunrise oddly suggests that the Commission has jurisdiction over 

this matter because ComEd has alleged that Sunrise has violated ComEd’s tariff.  See Amended 

Complaint at ¶ 1.  Yet, Sunrise requests that the Commission then void that flawed basis for 
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jurisdiction by holding that Sunrise did not violate such tariff.  Id. at Request for Relief.  Coupled 

with this peculiar basis for jurisdiction, Sunrise also asks the Commission to also order ComEd 

to produce documents – an anomalous and untenable request for relief where no claim rests in 

the first instance.  Id.   

II. LEGAL STANDARD 
 
 The Commission is empowered to hear complaints brought by a public utility’s 

customers.  220 ILCS 5/10-108.  Such complaints – no matter how liberally construed – must, 

however, state a viable cause of action.  Malry v. Peoples Gas Light and Coke Co., ICC Docket 

No. 05-0793, Order (January 24, 2007) at 5.  The Illinois Supreme Court has held that in order to 

survive a motion to dismiss, the complaint must be both legally and factually sufficient.  People 

ex rel. Fahner v. Carriage Way West, Inc., 88 Ill. 2d 300 (1981).  In order to be legally 

sufficient, the Public Utilities Act requires that the complaint be based on “things done or 

omitted to be done in violation, or claimed to be in violation, of any provision of [the Public 

Utilities] Act, or of any order or rule of the Commission.”  220 ILCS 5/10-108.  Furthermore, 

Section 200.100 of the Commission’s Rules of Practice plainly requires that the relief requested 

shall include “the statutory authority or rule and regulation upon which such relief is sought.”  83 

Ill. Admin. Code § 200.100. 

The Illinois Code of Civil Procedure applies to this proceeding and allows for various 

motions to dismiss before the Commission.  735 ILCS 5/1-108(b).  Under Illinois law, a Section 

2-615 motion to dismiss challenges the legal sufficiency of a complaint based on defects 

apparent on its face.  735 ILCS 5/2-615; Compton v. Country Mut. Ins. Co., 887 N.E.2d 878, 882 

(1st Dist. 2008).  A Section 2-619 motion is appropriate where the court does not have 
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jurisdiction of the subject matter of the action (and the defect cannot be removed by a transfer of 

the case to a court having jurisdiction).  735 ILCS 5/2-619(1).1  

With regard to the Commission’s jurisdiction, it is well accepted that the Commission is 

an administrative body established by the General Assembly to carry out the provisions of the 

Public Utilities Act.  CenterPoint Energy – Illinois Gas Transmission Co., ICC Docket No. 09-

0054, Order (October 14, 2009) at 21.  As an administrative agency, the Commission has no 

general or common law powers.  Id.  The Commission’s powers are those granted to it by the 

legislature.  Id.  Furthermore, the Commission does not have jurisdiction to adjudicate property 

disputes, including those involving an easement as between a private party and a public utility.  

See, e.g, id. at 22 (“the Commission discerns no bestowal of authority to terminate the easements 

as requested.”).    

III. ARGUMENT 
 

A. THE AMENDED COMPLAINT IS DEFICIENT BECAUSE SUNRISE HAS NOT 

ALLEGED THAT COMED VIOLATED ANY STATUTE, COMMISSION RULE OR 

UTILITY TARIFF. 
 
 In its Amended Complaint, Sunrise was asked by the Commission to “list the specific 

section of the law, Commission rule(s), or utility tariffs that you think is involved with your 

complaint.”  Amended Complaint at 1.  As the basis for its Amended Complaint, Sunrise lists 

only the General Terms and Conditions applicable to ComEd’s tariffs and alleges the following:   

This Complaint is based upon Edison’s contention that Sunrise is in violation of 
tariffs ILL C. C. No. 10, General Terms and Conditions Second Revised Sheet 
No. 152 and Sheet No. 161.   
 

Id.  In other words, the Amended Complaint contends that Sunrise, not ComEd, is alleged to 

                                                 
1 A motion with respect to pleadings under Section 2-615 and a motion for involuntary dismissal under 
Section 2-619 may be filed together as a combined motion.  See 735 ILCS 5/2-619.1. 
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have violated the General Terms and Conditions.2  Id.  Never once does Sunrise allege such a 

violation by ComEd.3  Ample authority exists for the proposition that where the Petitioner does 

not allege any violation by the utility, there is no proper basis on which the Commission can 

grant the complaint and it should be dismissed.  Prosser v. GTE North Inc., ICC Docket No. 88-

0268, Order (May 3, 1989) (“Complainants are not alleging that GTE has violated the Act or any 

rule of the Commission, and there is no proper basis on which the Commission can grant this 

complaint.  It should be denied.”); Jones v. The Peoples Gas Light and Coke Co., ICC Docket 

No. 89-0023, Order (June 14, 1989) (“[T]he complaint fails to state any violation of the Act or 

the Commission’s Rules of Practice and is not in conformity with Section 10-108 of the Act and 

83 Ill. Admin. Code 200.170”); O’Dell v. Midland Telephone Co., ICC Docket No. 91-0100, 

Order (February 20, 1992) (same); Malry, Order (January 24, 2007) at 8 (dismissing complaint 

that plead no facts to invoke sections of the Act or any other rule or statute under the 

Commission’s jurisdiction).  

Because no violation of the Act, the Commission’s Rules of Practice or the utility’s tariff 

by ComEd has been alleged, the Amended Complaint is facially deficient.  Sunrise has failed to 

state a claim against ComEd and the Amended Complaint should be dismissed pursuant to 

Section 2-615.  735 ILCS 5/2-615. 

B. SUNRISE’S AMENDED COMPLAINT SHOULD BE DISMISSED BECAUSE THE 

COMMISSION DOES NOT HAVE JURISDICTION OVER THE SUBJECT MATTER OF 

THE ACTION. 
 

It is eminently clear that Sunrise is asking the Commission to adjudicate a property 

dispute outside of its jurisdiction.  Sunrise’s Initial Complaint alleged “[c]ommon law principles 

                                                 
2  ComEd has never filed a complaint against Sunrise before the Commission alleging such a violation 
(nor would it matter if it had done so).   
3  Sunrise’s Amended Complaint makes clear that no statute has been violated or Commission rule or 
order breached by ComEd.   



 
 

6 
 

of liability and damages” as the basis of its claim.  Initial Complaint at 1.  The amendment was 

necessary because the Commission has no authority to adjudicate a common law cause of action 

(including property disputes).  220 ILCS 5/10-108; 83 Ill. Admin. Code 200.170(c); Paniotte v. 

Illinois Bell Tel. Co., ICC Docket No. 01-0393, Order (September 11, 2002) at 4 (“Under § 10-

108 of the Act, the Commission’s complaint procedures apply only to violations of the Act or of 

Commission rules or orders”); see also Citizens Util. Bd. v. Illinois Energy Savings Corp., ICC 

Docket No. 08-0175, Order (April 13, 2010) at 4-5 (“The Commission’s jurisdiction resides in 

enforcing the PUA…. Claims of violation of … Illinois common law cannot be brought before 

us.”).  While Sunrise has amended its complaint, it has done nothing to bring the subject matter 

of this dispute within the Commission’s jurisdiction.4  The claim remains one that is not 

premised on any violation by ComEd of the Act, the Commission Rules of Practice or the 

utility’s tariff.  Nor does Sunrise’s contention that ComEd has taken the position that Sunrise has 

not complied with the General Terms and Conditions for electric service save its complaint.  For 

these reasons, the Commission does not have jurisdiction of the subject matter of this action and 

it should be dismissed pursuant to 735 ILCS 5/2-619. 

  

                                                 
4 Sunrise also asks the Commission to order ComEd to provide additional information relating to the 
cable fault or cost of repairs.  Yet, Sunrise cites to nothing in the Act that would empower the 
Commission to mandate ComEd to provide such additional information.  Consequently, Sunrise has not 
complied with the Commission’s Rules of Practice requiring that the relief requested include “the 
statutory authority or rule and regulation upon which such relief is sought.”  83 Ill. Admin. Code § 
200.100.   
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IV. CONCLUSION 

 For the reasons stated above, and pursuant to 735 ILCS 5/2-615 and 2-619, ComEd 

respectfully requests that this Court dismiss Sunrise’s Amended Complaint. 
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