
 

 

STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
Ameren Illinois Company d/b/a  ) 
Ameren Illinois    ) 

) 
Verified Petition for Approval of   ) ICC Docket No. 12-0089 
Multi-Year Performance Metrics  )  
Pursuant to Section 16-108.5(f)  ) (Rehearing) 
and (f)(5) of the Public Utilities Act. ) 
 

 

INITIAL BRIEF ON REOPENING OF THE STAFF 
OF THE ILLINOIS COMMERCE COMMISSION 
_____________________________________ 

 
 

 

 

 

 

 

James V. Olivero 
Michael J. Lannon 
Nicole T. Luckey 
Office of General Counsel 
Illinois Commerce Commission 
160 N. LaSalle St., Suite C-800 
Chicago, IL 60601 
Phone:  (312) 793-2877 
Fax:  (312) 793-1556 
jolivero@icc.illinois.gov 
mlannon@icc.illinois.gov 
nluckey@icc.illinois.gov 
 

       Counsel for Staff of the 
October 25, 2012     Illinois Commerce Commission

mailto:jolivero@icc.illinois.gov�
mailto:mlannon@icc.illinois.gov�
mailto:nluckey@icc.illinois.gov�


i 

 

Table of Contents 

 

Page 

I. INTRODUCTION/STATEMENT OF THE CASE ..................................................... 1 

A. Procedural History ................................................................................................ 3 

B. Legal Framework and Standards .......................................................................... 4 

II. AIC’S PROPOSED START DATE FOR THE 10-YEAR PERFORMANCE 
PERIOD FOR AMI-RELATED METRICS ............................................................. 10 

III. APPLICATION OF FINANCIAL PENALTIES FOR THE AMI-RELATED 
METRICS BASED ON AIC’S PROPOSED START DATE ................................... 12 

IV. CONCLUSION ...................................................................................................... 19 
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Ameren Illinois Company d/b/a  ) 
Ameren Illinois    ) 

) 
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INITIAL BRIEF ON REOPENING OF THE STAFF 
OF THE ILLINOIS COMMERCE COMMISSION 
_____________________________________ 

 

The Staff witnesses of the Illinois Commerce Commission (“Staff”), through its 

undersigned counsel, pursuant to 83 Ill. Adm. Code 200.800, hereby files its Initial Brief 

on Reopening in the above referenced docket. 

I. INTRODUCTION/STATEMENT OF THE CASE 

Staff views the Energy Infrastructure and Modernization Act (“EIMA”) as a 

proposal to AIC, which if accepted, provides AIC the benefits of formula rates for a 10 

year period.  In return, the consumers of AIC’s services would receive the benefits of 

both an approved Advanced Metering Infrastructure Development Plan (“AMI plan”) as 

well as an approved Multi-year Performance Metrics Plan (“Metrics Plan”) for a 10 year 

period, enforced by potential financial penalties if AIC does not comply with the Metrics 

Plan.  In short, EIMA is a proposal to agree to a regulatory compact with a 10 year term, 

which AIC voluntarily elected.  Both the AMI Plan and the Metrics Plan are inextricably 

interwoven, as metrics five, six and eight, utilize technology or functionality that will be 
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implemented under the AMI plan.1

AIC failed to file an AMI Plan that could be approved by the Commission in its 

original filing.  See AIC Verified Petition for Approval of Smart Grid Advanced Metering 

Infrastructure Deployment Plan, March 30, 2012, Docket No. 12-0244.  The 

Commission had no alternative but to reject AIC’s proposal, whereupon AIC petitioned 

for rehearing, which the Commission granted.  For reasons more fully addressed below, 

AIC is now electing to implement its Metrics Plan as of January 1, 2014, which would 

then run for 10 years or until December 31, 2023.  However, due to the specific dates 

prescribed in the Act, it appears that Sections 16-108.5, 16-108.6, 16-108.7 and 

16.108.8, which allow for formula rates, become inoperative at least one, or more likely 

two years before the 10 year period for the Metrics Plan concludes.  This leads to an 

absurd result in which AIC would continue to receive the benefits of 10 years of formula 

rates while evading one or two years of its obligations under the 10 year Metrics Plan, 

and consequently depriving AIC ratepayers of the benefits under those metrics and 

possible financial penalties assessed on AIC if the metrics are not met.   

  Thus, it is clear that the General Assembly intended 

both the AMI Plan and Metrics Plan to run concurrently under the same 10 year 

timeline.   EIMA contains a series of “specific” dates during the 10 year timeline which 

began to run essentially when the EIMA became effective.  The EIMA dates are 

presumably based upon the assumption that there would be no re-hearings.   

Staff proposes that AIC should voluntarily accept dates that would leave in place 

its metric obligations and associated penalties for the full 10 year period.    

                                                           
1 56% reduction in issuance of Estimated Electric Bills; 56% reduction in the amount of Consumption on 
Inactive Electric Meters; and $3,500,000 reduction of Uncollectible Electric Expense.  See Section 16-
108.5(c). 
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A. Procedural History 

 On January 3, 2012, pursuant to Section 16-108.5(c), Ameren Illinois Company 

d/b/a Ameren Illinois (“AIC” or “the Company”) filed and requested approval of a 

performance-based formula rate tariff, Rate MAP-P.  See ICC Docket No. 12-0001.  The 

Company then filed its Petition for Approval of Multi-Year Performance Metrics on 

February 2, 2012 in which the Company requested the issuance of an order from the 

Illinois Commerce Commission (“ICC”), within 120 days of the filing of the Petition, 

approving (i) the Company’s Multi-Year Performance Metrics (‘Metrics Plan”) and (ii) 

Rider MAP-M.  

 
  On May 29, 2012, the Commission entered an Order approving AIC's (i) metrics 

plan and (ii) Rider Modernization Action Plan-Metrics ("MAP-M"). On June 28, 2012, 

AIC filed a petition for rehearing of certain limited aspects of its metrics plan and Rider 

MAP-M, specifically; AIC sought a modification to the Order to facilitate its efforts on 

rehearing in Docket No. 12-0244. Docket No. 12-0244 involved AIC's smart grid 

advanced metering infrastructure ("AMI") deployment plan. The Commission rejected 

AIC’s original plan in its May 29, 2012 Order because AIC failed to demonstrate that its 

plan was cost-beneficial to customers.  AIC revised its AMI deployment plan and has 

sought approval of it through a petition for rehearing in Docket No. 12-0244.   At this 

time, no final order on rehearing has been issued in that proceeding. 

To facilitate its revised AMI deployment plan, AIC sought to modify when its 10 

year performance period begins for its AMI-related metrics. The May 29, 2012 Order 
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approving the metrics plan and Rider MAP-M adopted AIC's uncontested preferred 

starting date of January 1, 2013.  In the event that rehearing in Docket No. 12-0244 was 

not completed prior to November 1, 2012, AIC requested the option of extending the 

starting date for the AMI-related metrics to January 1, 2014.  On July 12, 2012 the 

Commission denied AIC’s Petition for Rehearing and instead reopened the record on its 

own motion to consider AIC’s request. 

Pursuant to proper legal notice, a pre-hearing conference was held on July 26, 

2012 before duly authorized Administrative Law Judges (“ALJs”) of the Commission at 

its offices in Springfield, Illinois. The parties proceeded to set a schedule for Company 

testimony and an additional status hearing on September 4, 2012.  An evidentiary 

hearing was held on September 25, 2012, during which time the parties set a schedule 

to brief the issue of whether the application of financial penalties under 16-108.5 will be 

impacted by a January 1, 2014 start date, given the Act’s seeming end date of 

December 31, 2022.   

B. Legal Framework and Standards 

Section 16-108.5(b) of the Public Utilities Act (“PUA” or “Act”) provides that an 

electric utility or combination utility serving more than one million customers may elect 

to become a “participating utility” and voluntarily undertake an infrastructure investment 

program as described in the Section.  It also provides that a combination utility means 

a utility that as of January 1, 2011, provided electric service to at least one million retail 

customers in Illinois and gas service to at least 500,000 retail customers in Illinois.  A 

participating utility is allowed to recover its expenditures made under the infrastructure 

investment program through the ratemaking process, including, but not limited to, the 
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performance-based formula rate and process set forth in the Section.  (220 ILCS 5/16-

108.5(b)) 

 Under Section 16-108.5(f) of the PUA, a utility must achieve improvements over 

baseline performance values “ratably (i.e., in equal segments)” (220 ILCS 5/16-108.5(f)) 

for the following seven metrics over a ten year period:

Improvements and Penalties 

2

1. Twenty percent improvement in the System Average Interruption Frequency 
Index (SAIFI) using a baseline of the average of the data from 2001 through 
2010; 

 (While there are ten actual 

metrics under Section 5/16-108.5(f), not all sections apply to Ameren who is both a 

participating utility and a combination utility.) 

2. Fifteen percent improvement in the system Customer Average Interruption 
Duration Index (CAIDI) using a baseline of the average of date from 2001 
through 2010; 

4. Seventy-five percent improvement in the service reliability targets set forth in 
subparagraphs (A) through (C) of paragraph (4) of subsection (b) of 83 Ill. Admin 
Code Part 411.140 as of May 1, 2011, using 2010 as the baseline; 

5. Fifty-six percent improvement in reducing the number of estimated electric 
bills issued using a baseline of the average number of estimated bills for the 
years 2008 through 2010; 

6. Fifty-six percent improvement in the consumption of electricity on inactive 
meters using a baseline of the average unbilled kilowatt hours for the years 2009 
through 2010; 

8. $3.5 million dollar reduction in uncollectible expense using a baseline of the 
average uncollectible expense for the years 2008 through 2010; and 

9. Set a goal for creating opportunities for minority-owned and female-owned 
business enterprises consistent with state and federal law using a base 
performance value of the percentage of Ameren’s expenditures paid to minority-
owned and female-owned business enterprises in 2010.  
 

                                                           
2 The ten year period for items 1, 2, 4, and 9 starts no later than 14 months following when Ameren 
begins its investments.  The ten year period of items 5, 6, and 8 starts no later than 14 months following 
when the Commission approves the Company’s advanced metering infrastructure development plan, 
pursuant to 16-108.6(c) of the PUA. 
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Under Section 16-108.5(f-5), there are financial penalties imposed on the 

Company for failing to meet improvements on the first six metrics listed above (i.e., 

items 1, 2, 4, 5, 6, and 8).  The specific penalties for failing to meet the improvements 

required under the law are imposed by the Commission on the Company as a basis 

point reduction to the Company’s return on equity through a tariff (Rider MAP-M) which 

is separate from Ameren’s formula rate (Rate MAP-P).  The basis point reduction can 

vary depending upon which annual goal is not achieved and the specific year within the 

ten year period when the goal(s) is/are not achieved, with the largest penalties occurring 

in the latter years of the plan. See, 16-108.5(f-5). 

If the Company fails to improve on metrics 1, 2, and 4, the Commission’s 

authority to reduce or obviate the penalty for that failure apparently is prohibited given 

that 16-108.5(f-5) provides that “[n]othing in this Section shall authorize the Commission 

to reduce or otherwise obviate the imposition of financial penalties for failing to achieve 

one or more of the metrics established pursuant to subparagraph (1) through (4) of 

subsection (f) of this Section.”  With respect to metrics 5, 6, and 8, the imposition of a 

penalty for failing to meet a goal apparently is subject to the following language from 

section (f): 

The metrics and performance goals set forth in subparagraphs (5) through 
(8) of this subsection (f) are based on the assumptions that the 
participating utility may fully implement the technology described in 
subsection (b) of this Section, including utilizing the full functionality of 
such technology and that there is no requirement for personal on-site 
notification.  If the utility is unable to meet the metrics and performance 
goals set forth in subparagraphs (5) through (8) of this subsection (f) for 
such reasons, and the Commission so finds after notice and hearing, then 
the utility shall be excused from compliance, but only to the limited 
extent achievement of the affected metrics and performance goals 
was hindered by the less than full implementation. 
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220 ILCS 5/16-108.5(f) (emphasis added). Finally, if the Company fails to make 

improvements on metric 9, expenditures for minority-owned and female-owned 

businesses, there appears to be no language in the section providing the Commission 

with authority to impose a penalty on the Company for a failure to make improvement 

on the metric. 

 In the event that the formula rate tariff terminates, the Act states that the utility’s 

obligations under subsections (f) and (f-5) also terminate, provided, however, that the 

tariff mechanism will remain in effect until any penalties due and owing at the time of the 

termination are applied.  220 ILCS 5/16-108.5(f-5). 

Section 16-108.5(f) provides that the utility shall elect when the 10-year period 

begins for the metrics set forth in subparagraphs (5) through (8) of subsection (f), 

provided that it begins no later than 14 months following the date on which the 

Commission enters its order approving the utility’s Advanced Metering Infrastructure 

Deployment Plan pursuant to Section 16-108.6 of the Act.  220 ILCS 5/16-108.5(f). 

 On June 1 of each year, after an order is entered approving or approving with 

modification the utility’s tariff or mechanism to satisfy the metrics in subsection (f),   the 

utility shall file a report with the Commission that includes, “among other things, a 

description of how the participating utility performed under each metric and an 

identification of any extraordinary events that adversely impacted the utility’s 

performance.”  220 ILCS 5/16-108.5(f-5).  This report serves as the basis for the 

Commission’s imposition of penalties whenever a participating utility does not satisfy the 
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metrics required by subsection (f).  Id.  The Commission-approved financial penalties 

shall be applied beginning with the next rate year.  Id.  

 

 Section 16-108.5(g) states that, on or before July 31, 2014, each participating 

utility shall file a report with the Commission setting forth the average annual increase in 

the average amount paid per kilowatt hour for residential eligible retail customers, 

exclusive of the effects of energy efficiency programs.

Dates By Which Sections 16-108.5-16-108.8 Become Inoperative 

3

 Section 16-108.5(h) states that Sections 16-108.5-16-108.8 are inoperative after 

December 31, 2017, other than this subsection, for every participating utility.  220 ILCS 

5/16-108.5(h).  Current rates would, as in subsection (g), remain in effect until such time 

as new rates are set pursuant to Article IX of the Act.  Id.  By that same date, the 

Commission shall prepare and file with the General Assembly a report on the 

infrastructure program and the performance based rate, which discusses the average 

annual increase in the average amount paid per kilowatt hour for residential eligible 

retail customers from June 1, 2011 to May 31, 2017.  Id. 

  220 ILCS 5/16-108.5(g).  In the 

event that the average annual increase exceeds 2.5%, then Sections 16-108.5-16-108.8 

of the Act, other than subsection (g), become inoperative as they relate to the utility and 

its service area as of the date the report is due to be submitted.  Id.  In addition, the 

utility is no longer eligible to annual update its performance-based formula rate tariff 

pursuant to subsection (d).  The utility’s rates remain in effect until new rates are set 

pursuant to Article IX of the Act.  Id. 

                                                           
3 The Act details that this report should compare the 12- month periods ending May 31, 2012, May 31, 
2013 and May 31, 2014. 



9 

 

 Section 16-108.5(h) then continues, paradoxically, to state that in the event 

Sections 16-108.5-16-108.8 of the Act do not become inoperative after December 31, 

2017, then these Sections are inoperative after December 31, 2022.4

 Section 16-108.6 of the Act addresses provisions relating to the Smart Grid 

Advanced Metering Infrastructure Deployment Plan, i.e. the AMI Plan.  Section 16-

108.6(c) states that the AMI Plan shall provide for an investment over a 10 year period 

that is sufficient to implement the AMI Plan across its entire service territory in a manner 

that is consistent with subsection (b) of Section 16-108.5 of this Act.  220 ILCS 5/16-

108.6(c). 

  After this date, a 

participating utility is no longer eligible to annual update its performance-based formula 

rate tariff pursuant to subsection (d).  The utility’s rates remain in effect until new rates 

are set pursuant to Article IX of the Act.  Id. 

 Section 16-108.6(e) provides that under the AMI Plan, on April 1 of each year 

beginning in 2013, a participating utility shall submit a report regarding the progress 

made toward completing the implementation of its AMI Plan.  The Commission shall 

have the authority to investigate the utility’s progress in implementing its AMI plan and if 

the plan is materially deficient for the given plan year, it shall issue an order requiring 

the participating utility to devise a corrective action plan, to bring the implementation 

back on schedule with the AMI Plan.  This section of the Act later states that a 

participating utility’s annual report regarding AMI Plan year 10 shall contain a statement 

verifying that the implementation of its AMI Plan is complete, provided, however, that if 

                                                           
4 The Act appears to contemplate that the General Assembly will act in some way in 2017 that would 
allow the relevant portions of 16-108 to remain operative through 2022. 
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the utility is subject to a corrective action plan that extends the implementation period 

beyond 10 years, the utility shall include the verification statement in its final annual 

report. 

II. AIC’S PROPOSED START DATE FOR THE 10-YEAR PERFORMANCE 
PERIOD FOR AMI-RELATED METRICS 

Although the Commission entered an Order approving AIC's (i) metrics plan and 

(ii) Rider Modernization Action Plan-Metrics ("MAP-M"), (Final Order, Docket No. 12-

0089, May 29, 2012), on June 28, 2012, AIC filed a petition for rehearing of certain 

limited aspects of its metrics plan and Rider MAP-M. Specifically, AIC sought a 

modification of the Order to facilitate its efforts on rehearing in Docket No. 12-0244, 

which addressed AIC's smart grid advanced metering infrastructure ("AMI Plan") 

deployment plan. The Commission rejected that plan in a May 29, 2012 Order in Docket 

No. 12-0244 because AIC failed to demonstrate that its plan was cost-beneficial to 

customers.5

To facilitate its revised AMI deployment plan,

 As a result of the Commission’s rejection, AIC revised its AMI deployment 

plan and has sought approval of it through a petition for rehearing in Docket No. 12-

0244.   At this time, no final order on rehearing has been issued in that proceeding. 

6

                                                           
5 Section 16-108.6(c) of the Public Utilities Act (“Act”) requires the Commission to approve or approve 
with modifications the AMI Plan filed by a utility if the Commission, among other things, finds that the Plan 
or modified Plan will be cost-beneficial consistent with the principles established through the Illinois Smart 
Grid Collaborative. Cost-beneficial is defined in 16-108.6(a) of the Act to include the net present value of 
benefits and net present value of costs. 

 AIC sought to modify when its ten-

year performance period begins for its AMI-related metrics. Docket No. 12-0089, AIC 

Petition for Rehearing, p. 3.  The May 29, 2012 Order approving the metrics plan and 

6 Ameren describes the rejection of its plan on the grounds that it was not cost effective and its action to 
file a revised AMI Plan as an “unforeseen delay in gaining Commission approval.”  Ameren Ex. 6.0RO, p. 
4. 
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Rider MAP-M adopted AIC's uncontested preferred starting date of January 1, 2013, 

however, in the event that rehearing in Docket No. 12-0244 was not completed prior to 

November 1, 2012, AIC requested the option of extending the starting date for the AMI-

related metrics to January 1, 2014.  Id.  Based upon the current schedule for rehearing 

in 12-0244, AIC does not expect the Commission to rule upon its revised AMI Plan until 

after November 1, 2012, (Ameren Ex. 6.0RO, p. 4), thus, Ameren proposes that it 

should be permitted to elect to commence its AMI related metrics on January 1, 2014.  

Id. 

 On its face it appears that, according to the Act, AIC may elect to commence its 

AMI related metrics on January 1, 2014.  Specifically, Section 16-108.5 of the Act 

provides that: 

The utility shall elect…when the 10 year period shall commence for the 
metrics set forth in subparagraphs (5) through (8) of this subsection (f), 
provided that it begins no later than 14 months following the date on which 
the Commission enters its order approving the utility’s Advanced Metering 
Infrastructure Deployment Plan pursuant to subsection (c) of the Section 
16-108.6 of this Act.   
 
220 ILCS 5/16-108.5(f). 
 

If the schedule for rehearing in Docket No. 12-0244, the AMI Deployment Plan Docket, 

continues to progress as it currently appears, the Commission would not rule upon 

AIC’s revised AMI Deployment Plan until sometime after November 1, 2012.  Further, 

Briefs on Exceptions in this Metrics Plan reopening docket are not due until November 

27, 2012 and no final order would be forthcoming in this docket until sometime after 

December 1, 2012.  Therefore, AIC’s proposed start date of January 1, 2014 for its AMI 

related Metrics Plan would technically fall within the 14 month time frame provided in 

the Act.    
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However, as will be discussed in Section III of this Initial Brief, this date is 

problematic in many respects and it may not be appropriate for the Commission to grant 

this election unless AIC agrees to an order that would provide a tariff mechanism for the 

collection of financial penalties if the utility fails to meet the goals of the Metrics Plan 

towards the end of its 10 year period, specifically for those years by which Sections 16-

108.5 – 16-108.8 become inoperative.  See 220 ILCS 5/16-108.5(h).  Furthermore, in 

the event the Commission approves the AMI related metrics start date of January 1, 

2014, the Commission should order AIC to comply or be subject to the collection of the 

financial penalties as a result of the utility’s failure to meet the goals of the Metrics Plan 

toward the end of its 10 year period, specifically for those years by which Sections 16-

108.5 – 16-108.8 become inoperative. 

III. APPLICATION OF FINANCIAL PENALTIES FOR THE AMI-RELATED 
METRICS BASED ON AIC’S PROPOSED START DATE 

Under the EIMA a participating utility is one that elects to use the formula 

ratemaking methodology in place of traditional ratemaking and agrees to the associated 

obligations and commitments.  220 ILCS 5/16-108.5(b).  As part of a formula 

ratemaking filing, within 30 days of such filing, each participating utility shall develop 

and file with the Commission multi-year metrics designed to achieve, ratably (i.e. in 

equal segments) over a 10-year period, improvement over baseline performance 

values.  220 ILCS 5/16-108.5(f). The Commission shall enter an order within 120 days 

after the metrics are filed approving, or approving with modification, a participating 

utility’s tariff or mechanism to satisfy the metrics set forth in subsection (f) of the Act.  

220 ILCS 5/16-108.5(f-5). 
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Under Section 16-108.5(f-5), there are financial penalties imposed on the 

Company for failing to meet improvements on the first six metrics listed above (i.e., 

items 1, 2, 4, 5, 6, and 8).  The specific penalties for failing to meet the improvements 

required under the law are imposed by the Commission as a basis point reduction to the 

Company’s return on equity through a tariff (Rider MAP-M) which is separate from 

Ameren’s formula rate (Rate MAP-P).  The basis point reduction can vary depending 

upon which annual goal is not achieved and the specific year within the ten year period 

when the goal(s) is/are not achieved, with the largest penalties occurring in the latter 

years of the plan. See, 16-108.5(f-5). 

If the Company fails to improve on metrics 1, 2, and 4, the Commission’s 

authority to reduce or obviate the penalty for that failure apparently is prohibited given 

that 16-108.5(f-5) provides that “[n]othing in this Section shall authorize the Commission 

to reduce or otherwise obviate the imposition of financial penalties for failing to achieve 

one or more of the metrics established pursuant to subparagraph (1) through (4) of 

subsection (f) of this Section.”  With respect to metrics 5, 6, and 8, the imposition of a 

penalty for failing to meet a goal apparently is subject to the following language from 

section (f): 

The metrics and performance goals set forth in subparagraphs (5) through 
(8) of this subsection (f) are based on the assumptions that the 
participating utility may fully implement the technology described in 
subsection (b) of this Section, including utilizing the full functionality of 
such technology and that there is no requirement for personal on-site 
notification.  If the utility is unable to meet the metrics and performance 
goals set forth in subparagraphs (5) through (8) of this subsection (f) for 
such reasons, and the Commission so finds after notice and hearing, then 
the utility shall be excused from compliance, but only to the limited 
extent achievement of the affected metrics and performance goals 
was hindered by the less than full implementation. 
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220 ILCS 5/16-108.5(f) (emphasis added). 

On June 1 of each year, after an order is entered approving or approving with 

modification the utility’s tariff or mechanism to satisfy the metrics in subsection (f),   the 

utility shall file a report with the Commission that includes, “among other things, a 

description of how the participating utility performed under each metric and an 

identification of any extraordinary events that adversely impacted the utility’s 

performance.”  220 ILCS 5/16-108.5(f-5).  This report serves as the basis for the 

Commission’s imposition of penalties whenever a participating utility does not satisfy the 

metrics required by subsection (f).  Id.  Further, the Commission-approved financial 

penalties shall be applied beginning with the next rate year.  Id. 

The crux of the issue regarding the application of financial penalties for the AMI 

related metrics based on AIC’s proposed start date, is that the relevant sections of the 

EIMA, Sections 16-108.5, 16-108.6, 16-108.7 and 16-108.8, will become inoperative 

before the full benefits (and, to the extent warranted, financial penalties) of the 10 year 

Metrics Plan are realized. Staff and Intervenors are concerned that the time period 

provided in Section 16-108.5 for formula rates and updates to the formula rates 

(seemingly a ten year period beginning January 1, 2012 and ending December 31, 

2022), and the time period provided for the achievement of metrics and performance 

goals, with any attendant financial penalties that may result from a participating utility’s 

failure to meet those goals, simply do not coincide.  It appears that if the Company’s 

proposed start date of January 1, 2014 is adopted, that the 10 year time period provided 

for formula rates and the updates to formula rates will expire and 16-108.5-16-108.8 will 
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become inoperative before all the metrics are achieved and any possible attendant 

penalties are assessed.   

By way of illustration, AIC elected January 1, 2014 as its start date for its Metrics 

Plan.  Accordingly, pursuant to the provisions of the Act, on June 1, 2014, AIC could be 

required to file a report with the Commission setting forth how the participating utility 

performed under each metric.  However, the Act would appear to require a full years 

worth of metrics data to review (see language of 220 ILCS 5/16-108.5(f) which provides 

“metrics designed to achieve, ratably (i.e., in equal segments) over a 10-year period…”), 

so the data for the first report would not be available until June 1, 2015 for the full 

calendar year January 1, 2014 – December 31, 2014.  Further, as set forth in the Act, if 

any financial penalties are imposed, they would not be assessed until the rate year in 

2016.   

Continuing this illustration forward, the last full year for the 10 year Metrics Plan 

would be January 1, 2023 through December 31, 2023.  According to the language of 

the Act, on June 1, 2024, AIC would be required to file its last report on how it 

performed under each metric.  Finally, if any financial penalties were to be imposed on 

AIC, they would not be assessed until the next rate year or in 2025 – over 2 years 

beyond the sunset provisions of the formula rate law.  

 

EIMA Contemplates a 10 Year Period of Formula Rates and a 10 Year AMI 
Plan and Metrics Plan 

The provisions of the EIMA contemplate a 10 year period for the formula rates 

and a commensurate 10 year period for the AMI Plan and the Metrics Plan.  The 

formula rates provisions have a sunset date of December 31, 2022, after which time 

these sections become inoperative.  See Section 16-108.5(h).  Additionally, the 
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provisions of subsection (f) of the Act involve the multi-year metrics plan over a 10 year 

period of time, (See Section 16-108.5(f)) and in at least three other places within this 

subsection the Act references a 10 year period for the Metrics Plan.  The Act, and this 

subsection specifically, do not appear to contemplate any other time period, but for 10 

years. The provisions of subsection (f-5) specifically address the financial penalties 

applicable to the metrics.  220 ILCS 5/16-108.5(f-5).  With respect to the first four 

numbered sections under subsection (f-5), the Act provides a 10 year breakdown for 

calculation of penalties, i.e. for years 1 through 3, during years 4 through 6, and finally, 

during years 7 through 10.  Id. It should be noted that the largest penalties occur in the 

latter years of the Metrics Plan in each of these four numbered sections.  

The EIMA, and the General Assembly in drafting the EIMA, clearly contemplated 

that in the event a participating utility could elect a start date for its 10 year Metrics Plan 

that would extend beyond the date by which formula rates and updates to the formula 

rates became inoperative, that the Metrics Plan would still be in effect and completed at 

the conclusion of its 10 year period.  To read the Act any other way would lead to an 

absurd result where the Act and the Metrics Plan propose financial penalties for a 10 

year period, but the last one or two years could not be used to calculate these penalties 

nor assess them on the utility.  This absurdity is further magnified by the fact the largest 

penalties potentially attach in the latter years of the Metrics Plan.  “[A] court construing 

the language of a statute will assume that the legislature did not intend to produce an 

absurd or unjust result” (State Farm Fire & Casualty Co. v. Yapejian, 152 Ill.2d 533, 541 

(1992)), and will avoid a construction leading to an absurd result, if possible (City of 

East St. Louis v. Union Electric Co., 37 Ill.2d 537, 542 (1967)). Hubble v. Bi-State Dev. 
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Agency of Illinois-Missouri Metro. Dist., 238 Ill. 2d 262, 283 (2010).  To allow the Act to 

be interpreted this way would not only be contrary to the legislative intent, but would 

also be unfair to ratepayers who may be entitled to the benefits of any financial 

penalties assessed in the event the participating utility does not meet its metrics goals.  

Both the AMI Plan and the Metrics Plan utilize a 10 year period of time.  No 

where in the Act is another time period specified.  As set forth above, there are repeated 

references to a 10 year period in the sections of the EIMA addressing the Metrics Plan.  

See 16-108.5(f) and (f-5).  In addition, Section 16-108.6 of the Act, the section involving 

the AMI Plan, provides that AMI Plan shall provide for investments over a 10 year 

period that is sufficient to implement the AMI across its entire service territory in a 

manner that is consistent with subsection (b) of Section 16-108.5 of this Act.  This time 

frame is further buttressed in Section 16-108.6(e)(3), where it provides: 

The participating utility’s annual report regarding AMI Plan year 10 shall 
contain a statement verifying the implementation of its AMI Plan is 
complete, provided, however, that if the utility is subject to a corrective 
action plan that extends the implementation period beyond 10 years, the 
utility shall include the verification statement in its final annual report.  
 
220 ILCS 5/16-108.6(e)(3). 
 
It is clear that both the AMI Plan and the Metrics Plan are tied together, as 

metrics five, six and eight, which concern a reduction in electric bills, a reduction in the 

amount of consumption on inactive electric meters and a reduction of uncollectible 

electric expense, utilize technology or functionality that will be implemented under the 

AMI plan.  See 220 ILCS 5/16-108.6(c).  Thus, both the AMI Plan and Metrics Plan must 

run concurrently under the same timeline.  The only references in both the sections of 

the EIMA regarding the Metrics Plan and the sections of the AMI Plan reference a 10 
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year period.  To conclude that the Act requires both plans to cease before their final 

years, after the formula rate and updates to the formula rates become inoperative in 

2022, violates the regulatory compact inherent in EIMA, that in order to take advantage 

of the benefits that accompany formula rates a utility must make agreed upon 

investments and improvements.   Further, as is made clear by Section 16-108.6(e)(3), 

the Act contemplates that the AMI Plan (and by association also the Metric Plan) could 

conceivably continue beyond 10 years, although that appears to be only in the instance 

that a corrective action plan is necessary.  Both plans must continue for the full 10 year 

period contemplated by the Act, regardless of the calendar year in which they are 

completed.  

 

EIMA Contemplates that the Financial Penalties Would Continue Beyond 
the Expiration of the Formula Rates and Updates to the Formula Rates 

There is one section of the PUA that provides “In the event that the formula rate 

tariff terminates, the Act states that the utility’s obligations under subsections (f) and (f-

5) also terminate, provided, however, that the tariff mechanism will remain in effect until 

any penalties due and owing at the time of the termination are applied.”  220 ILCS 5/16-

108.5(f-5).  This section contemplates that the financial penalties under the Metrics Plan 

would extend beyond the expiration of the formula rates and the updates to the formula 

rates.  This section indicates that the General Assembly intended the tariff mechanism 

for the financial penalties to remain in effect, even after the formula rate tariffs 

terminate.  Whenever a participating utility accepts the benefits of the formula rate 

process pursuant to EIMA, it should also be held to the obligations that it agreed to 

undertake, i.e., the Metrics Plan and any associated financial penalties for failure to 
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comply with the plan.  To do so otherwise, would render meaningless the penalty 

sections of the EIMA.  A fundamental principle of statutory construction is to view all 

provisions of a statutory enactment as a whole.  Accordingly, words and phrases should 

not be construed in isolation, but must be interpreted in light of other relevant provisions 

of the statute. “In construing a statute, we presume that the legislature, in its enactment 

of legislation, did not intend absurdity, inconvenience or injustice.” Quality Saw & Seal, 

Inc. v. Illinois Commerce Comm'n, 374 Ill. App. 3d 776, 783, (2007) (citing DeLuna v. 

Burciaga, 223 Ill.2d 49, 60 (2006)).    The same principal should be applied to the EIMA 

for purposes of this proceeding. 

IV. CONCLUSION 

  If a mechanism is not put in place to address the timing gap at issue in this 

proceeding, ratepayers will pay for rates via the formula ratemaking process, but will not 

receive the benefit of any financial penalties the utility may incur for a failure to meet its 

Metrics Plan.  Further, the utility has no incentive for meeting its metrics as there would 

no longer be a financial penalty associated with a failure to do so.  It is nonsensical that 

the Section authorizing recovery of rates may become inoperative before financial 

penalties can be calculated and recovered.  The Commission should not grant this 

election to move the start date of the Metrics Plan to January 1, 2014 unless AIC agrees 

to an order that would provide a tariff mechanism for the collection of financial penalties 

if the utility fails to meet the goals of the Metrics Plan toward the end of its 10 year 

period, specifically after the time period by which Sections 16-108.5, 16-108.6, 16-108.7 

and 16-108.8 become inoperative.  Furthermore, in the event the Commission approves 

the AMI related metrics start date of January 1, 2014, the Commission should order AIC 



20 

 

to comply or be subject to the collection of the financial penalties as a result of the 

utility’s failure to meet the goals of the Metrics Plan toward the end of its 10 year period, 

specifically after the time period by which Sections 16-108.5, 16-108.6, 16-108.7 and 

16-108.8 become inoperative. 
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