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STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION   

COMMONWEALTH EDISON COMPANY   ) 
) 

Petition for Statutory Approval of a Smart Grid  ) Docket No. 12-0298 
Advanced Metering Infrastructure Deployment Plan ) 
Pursuant to Section 16-108.6 of the     ) 
Public Utilities Act          )   

THE PEOPLE OF THE STATE OF ILLINOIS’

  

EMERGENCY MOTION FOR AN EXTENSION OF TIME

   

The People of the State of Illinois, by and through Lisa Madigan, Attorney General of 

the State of Illinois (“the People” or the “AG”), pursuant to Part 200.190 of the Rules of 

Practice of the Illinois Commerce Commission (“the Commission”), 83 Ill.Admin.Code Part 

200.190, hereby request that the Administrative Law Judge grant an extension of time for the 

People, the Commission Staff and other parties, to file testimony that responds to the filing 

made by Commonwealth Edison Company (“ComEd” or “the Company”) late in the day on 

October 23rd, the same day Staff and Intervenors were scheduled to file responsive testimony 

in this docket.  This filing, filed with an “Errata”, significantly altered the basis and rationale 

for this rehearing.  It is hardly explained through an “Errata,” which is usually filed as a 

means of explaining minor changes to pre-filed testimony, such as typos and numerical 

corrections.  The questions raised by the ComEd filing justify granting additional time to 

parties that seek to respond to the Company’s significantly modified Direct testimony on 

Rehearing to both conduct discovery and formulate testimony.  In support of this Motion, the 

People state as follows: 
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1. In its Application for Rehearing that initiated this proceeding, along with the 

sworn Affidavit of Joseph Trpik, ComEd’s Chief Financial Officer1, the Company alleged 

that the Commission’s Order issued in Docket No. 11-0721 on May 29, 2012, and the 

revenue requirement generated by that Order prevents the Company from adhering to the 

AMI installation timeline it proposed and the Commission accepted in its Order of June 22, 

2012 in this docket.  See, gen’ly, ComEd Verified Application for Rehearing, filed on 

eDocket on July 6, 2012. (“the plan approved by the Commission in the AMI Order for 

ComEd’s AMI deployment schedule is no longer sustainable in light of the Commission’s 

Order in Docket No. 11-0721 [“the Formula Rate Order] … Therefore, in response to the 

Formula Rate Order, ComEd has had no choice but to reevaluate, among other things, its 

planned expenditures on new investments, including the AMI program.” Application for 

Rehearing at 1-2.)   

2. At its July 11, 2012 Open Meeting, in which it granted ComEd’s Application 

for Rehearing in part, the Commission made clear that the basis for granting the rehearing 

was ComEd’s claims that it could no longer afford to make the AMI investments it had 

committed to in the proceeding below.   At that meeting, the Commission referenced an ALJ 

Memorandum that recommended granting rehearing on the installation delay issue.  That 

memorandum stated:      

AMI Deployment Schedule 

 

The first issue on which ComEd seeks rehearing is the 
AMI deployment schedule as contained in its AMI Plan. 
ComEd states that the AMI deployment schedule approved by 
the Commission is no longer sustainable in light of the 

                                                           

 

1 Mr. Trpik’s lengthy Affidavit, who details the alleged financial harships associated with the 
Commission’s May 29, 2012 Order,  begins with the unqualified assertion that “…ComEd’s 
original Smart Grid Advanced Metering Deployment (“AMI”) schedule cannot be sustained 
given the financing challenges created by the Commission’s May 29, 2012 Order in ComEd’s 
first formula rate case proceeding, ICC Docket No. 11-0721 (the “11-0721 Order”).  Trpik 
Affidavit, page 1. 
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Commission’s Order in Docket 11-0721 (“the Formula Rate 
Order”). According to ComEd, its AMI Plan reflected certain 
expectations regarding the revenues and cash flow it would 
receive under its formula rate. ComEd claims the Formula Rate 
Order is inconsistent with those expectations, and would result 
in a revenue shortfall of hundreds of millions of dollars over 
the next five years.  

The Commission has granted rehearing of the Formula 
Rate Order. ComEd states that if the Commission changes its 
Order and allows the cost recovery which ComEd believes to 
be required under EIMA, ComEd is poised to move forward 
quickly with AMI deployment. However, even if the 
Commission grants relief in the formula rate proceeding, 
ComEd says the AMI deployment schedule will need to be 
revised to account for the delays that have occurred as a result 
of the uncertainty created by the Formula Rate Order. If the 
Commission declines to revise its Formula Rate Order, ComEd 
claims the AMI deployment schedule will require more 
sweeping changes, and ComEd threatens to withdraw from 
EIMA altogether.  

I recommend that the Commission grant rehearing on 
this issue. Although ComEd cites no statutory provision to 
support its argument that the formula rates must be high enough 
in order for AMI deployment to go forward, there is similarly 
no statutory provision that prohibits the Company from 
modifying its AMI Plan. Also, through the rehearing process 
the Commission can ensure that the AMI Plan is modified 
consistent with its requirements.   

Memorandum of July 10, 2012 at 1-2.     

3. On October 3, 2012, ComEd filed its Direct testimony on Rehearing in this 

docket.  ComEd Vice President of Regulatory Policy and Strategy, Ross Hemphill, (ComEd 

Ex. 15.0) stated as follows: 

Q. What events precipitated this rehearing?  

A. On April 23, 2012, ComEd timely proposed an AMI Plan to 
the Commission based on its understanding of EIMA and of the 
actual costs of service that would be recovered under the 
formula rate structure it authorizes. EIMA recognizes that 
additional revenues and stable cost recovery are essential 
companions to the greatly increased investment that it called on 
utilities to make. The Commission’s June 22, 2012, Order 
found that ComEd’s AMI Plan, with certain modifications, met 
those requirements and accordingly approved the Plan as so 
modified.   
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However, well after ComEd developed and proposed its 
original AMI Plan, and after the hearings in this Docket had 
been concluded, the Commission entered a final order in 
Docket No. 11-0721, ComEd’s Initial formula rate case. That 
Order, dated May 29, 2012 (the “May 29 Rate Order”), among 
other things, slashed ComEd’s recoverable annual revenues by 
more than $111 million (as of 2012), concomitantly reducing 
ComEd’s ability to fund future investments and operations.   

As a result, ComEd sought rehearing of the 
Commission’s June 22 Order to permit it to present a Revised 
AMI Plan in light of ComEd’s changed financial capabilities 
and to demonstrate that this Revised AMI Plan continues to 
meet the statutory criteria. ComEd also sought rehearing on other 
grounds relating to the content of the AMI Plan. The 
Commission granted rehearing to consider such a Revised AMI 
Plan on July 11, 2012, and denied rehearing on all other 
grounds.   

Since that date, the Commission has also conducted 
rehearing proceedings in Docket No. 11-0721, ComEd’s 
formula rate docket. Those proceedings focused on three of the 
most financially significant aspects of the May 29 Order. The 
Commission on October 3, 2012, voted to make two revisions 
to the May 29 Order: allowing ComEd an investment return on 
its pension asset and adopting a short term debt interest rate on 
reconciliation adjustment balances rather than the hybrid 
approach adopted by the Commission in the May 29 Order. 
ComEd had proposed a weighted average cost of capital 
interest rate. While ComEd still needs to review the specific 
language in the written order, the pension decision result is 
correct and welcome, but does not eliminate the need to adjust 
the AMI Plan. Accordingly, ComEd’s Revised AMI Plan is 
premised on the financial capabilities of ComEd under the 
October 3, 2012, Order on Rehearing in  Docket No. 11-0721.  

ComEd Ex. 15.0 at 4-6 (emphasis added).   

4. At 2:58 pm on October 24, 2012, the same day Staff and Intervenors were 

scheduled to file Direct testimony on Rehearing, the OAG and other parties to the docket 

received a document labeled an “Errata”, along with accompanying, modified testimony, that 

stated as follows:   

Enclosed please find revised exhibits ComEd Exs. 15.0 
REV, 16.0 REV, 17.0 REV, and 17.1 REV that ComEd will 
offer into evidence in the above-referenced docket. Redline 
(sic) 
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The discovery served on ComEd during rehearing, 
especially in the last few days, suggests that at least some 
parties believe that ComEd intends to put in issue the impact of 
the Commission’s rate case orders on ComEd financial 
capability to install AMI meters. That is not the case. The 
question of whether the Revised AMI Plan should be approved 
is governed by the standards set forth in Section 16-108.6. The 
utility’s finances are not among those standards, and ComEd 
will not argue that they are.   

We do understand that references to the background of 
“how we got here,” mainly in Dr. Hemphill’s proposed direct 
testimony, may have contributed to a misimpression. If so, we 
regret any unintended implication. Moreover, to eliminate any 
doubt that ComEd is not raising an issue of its finances, we will 
not offer into evidence direct testimony referring to that 
background. A revised copy of ComEd’s testimony is attached, 
including redlined versions showing the language that will not 
be offered.   

ComEd “Errata” letter addressed to ICC Chief Clerk Elizabeth Rolando, dated October 23, 

2012 (emphasis added).  It must be noted that all of the testimony cited in paragraph 3 above, 

along with other financial references in the Hemphill and other witnesses’ testimony, was 

deleted in the new “Errata” filing.  The People will not comment at this juncture on the 

Company’s assertion that any party’s belief that “how we got here” was a “misimpression.” 

The OAG will only note that it is inconceivable, based on the ComEd application for 

rehearing and its statements in its October 3rd pre-filed testimony, that a party or Staff could 

have any other impression that alleged financial concerns were the cause of this rehearing 

and revised AMI schedule.  A review of the redlined testimony filed with the Errata makes 

clear that ComEd itself stated as much.   

5.  Exactly what precipitated the decision by ComEd to attempt to eliminate the 

pre-filed discussion of financial effects of Commission orders is unknown, although the 

“Errata” references parties’ discovery.  Regardless of the rationale for the changes to the 

ComEd pre-filed case, the modifications are significant and alter the premise upon which the 

Company seeks a delay in AMI installations.  ComEd recommended that Staff and 

Intervenors should be given until Thursday, October 25, 2012, to file testimony responsive to 
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these latest changes in the Company’s case.  Characterizing the changes as minor enough to 

be filed with an “Errata” letter and no further explanation is troubling, and certainly justifies 

permitting parties that seek to respond to the Company’s significantly modified Direct 

testimony on Rehearing additional time to both conduct discovery and formulate testimony.  

The People, and presumably other parties, need additional time to analyze these changes, and 

review discovery responses in light of the applicable law and the Company’s stated reason 

for rehearing.  In the view of the People, not permitting Intervenors and Staff this time would 

constitute a denial of parties’ due process rights.  The People request that the parties be given 

until October 31, 2012, to file their responsive testimony, and that ComEd’s Rebuttal 

testimony date be changed in accordance with this extension.  

WHEREFORE, the People of the State of Illinois respectfully request that the 

Commission grant an extension of time for all parties seeking to respond to ComEd’s 

Revised testimony on Rehearing.       

Respectfully submitted,       

PEOPLE OF THE STATE OF ILLINOIS       
By Lisa Madigan, Attorney General   

  

   
  Karen L. Lusson 
  Senior Assistant Attorney General 
  100 W. Randolph Street, 11th Floor 
  Chicago, Illinois 60601 
  Telephone:  (312) 814-1136 
  Facsimile: (312) 814-3212 
  E-mail:  klusson@atg.state.il.us   

October 24, 2012   


