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STATE OF ILLINOIS 

 

ILLINOIS COMMERCE COMMISSION 

 

 

 

Charmer Water Company, Cherry Hill ) 
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Company, Killarney Water Company, ) 

Ferson Creek Utilities Company,  ) Docket Nos.  11-0561 through 11-0566 

Harbor Ridge Utilities, Inc.   )    (cons.) 

      )   On Rehearing 

      ) 

Proposed Increase in Water and   ) 

Sewer Rates                        ) 

      

 

 

REPLY BRIEF ON REHEARING OF 

 

THE PEOPLE OF THE STATE OF ILLINOIS 

 

 The People of the State of Illinois, by LISA MADIGAN, Attorney General of the State of 

Illinois (the “People,” or “AG”), pursuant to the Commission’s rules, 83 Ill. Admin. Code 

200.800, file their Reply Brief on Rehearing in response to the Initial Brief on Rehearing of 

Charmer Water Company, Cherry Hill Water Company, Clarendon Water Company, Killarney 

Water Company, Ferson Creek Utilities Company and Harbor Ridge Utilities, Inc. (collectively 

the “Companies”) and the Initial Brief on Rehearing of the Staff of the Illinois Commerce 

Commission (“Staff”).   

As demonstrated in the People’s Initial Brief, the issues at the heart of this rehearing are 

the Commission’s duty to review rate case expense information as directed by the Appellate 

Court and the Companies’ failure to provide the Commission and the parties to this proceeding 

with that information.  The Companies’ overly narrow interpretation of binding Appellate Court 
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caselaw is unsupported and would create inconsistent assessments of a utility’s claimed section 

9-229 expenses.   

The Companies have failed to produce evidence on rehearing that would allow the 

Commission to specifically assess their claimed internal rate case expenses.  Based on the 

following arguments and those presented in the People’s Initial Brief on Rehearing, the People 

urge the Commission to affirm its order in the initial hearing of this docket and reject the 

Companies’ requested recovery of internal rate case expenses. 

I. INTRODUCTION 

The Companies applied for rehearing after the Commission approved rate increases 

ranging between 70.47% and 189.65% for six companies.  Docket No. 11-0561, Final Order, 

Appendix A, Appendix D (May 22, 2012) (“Final Order”).  The Commission disallowed the 

Companies’ request to recover almost a half a million dollars in internal labor rate case expenses, 

citing the Companies’ lack of evidentiary support.  Final Order at 19-20.  Despite being awarded 

sizeable rate increases, the Companies sought rehearing to challenge the Commission’s finding 

on internal rate case expenses, arguing that the Companies are not required to produce the level 

of detail that the Commission now “desires.”  Companies Initial Brief on Rehearing at 3.  As 

argued in the People’s Initial Brief, however, the Commission should reject the Companies’ 

arguments and affirm the Final Order.  AG Initial Brief on Rehearing at 7, 10, 16. 

The Appellate Court, in People ex rel Madigan v. Illinois Commerce Commission, 2011 IL 

App (1
st
) 011776, 964 N.E. 2d 510 (December 9, 2011) (“Illinois American Water”) directed 

the Commission to review certain information in order to “specifically assess” the justness and 

reasonableness of rate case expenses.  The Companies, however, suggest that this opinion is only 

applicable to recovery of “attorney’s fees” under the Act, and also argue that the opinion is not 

binding on the Commission.  Companies Initial Brief on Rehearing at 2.  Despite taking this 
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stance, the Companies have failed to cite to any legal authority to support their view that the 

Commission can disregard an Appellate Court order on the application of Section 9-229 of the 

Public Utilities Act.  As demonstrated in the People’s Initial Brief on Rehearing, the Commission 

properly followed the directive of the Appellate Court.  AG Initial Brief on Rehearing at 7-10.   

In line with the Illinois American Water opinion, the Commission deemed additional 

information from the Companies “essential”
1
 to performing a meaningful review of the 

Companies requested recovery.  It is clear, however, that the Companies did not provide this 

information.  AG Initial Brief on Rehearing at 15-16, Staff Initial Brief on Rehearing at 3-5.  

Therefore, because the Companies’ interpretation of Illinois American Water is erroneous, and 

because the Companies failed to provide sufficient evidence to meet their burden of proof, the 

Commission should affirm its Final Order disallowing the Companies’ requested recovery of 

internal rate case expenses.   

II. THE COMPANIES ARE REQUIRED TO PROVIDE GREATER DETAIL IN 

ORDER FOR THE COMMISSION TO ASSESS THE JUSTNESS AND 

REASONABLENESS OF THE CLAIMED INTERNAL RATE CASE EXPENSES 

A. The Companies’ Narrow Interpretation of Illinois American is Unsupported 

and Would Create Inconsistent Review of a Utility’s Requested Recovery of 

Section 9-229 Expenses. 

The Commission properly relied upon the appellate court’s opinion in People v. ex rel 

Madigan v. Illinois Commerce Commission, 2011 IL App (1
st
) 101776 (“Illinois American 

Water”), in disallowing the Companies request for $467,364
2
 of internal rate case expenses, 

noting that:  

“If a utility seeks to avail itself of Section 9-229 of the Act and recover its rate 

case expenses from ratepayers, it is axiomatic that it must provide the 

Commission with sufficient detail regarding what actual expenses were incurred, 

by whom, for what purpose, and why such expenses were necessary. Absent such 

                                                 
1
 Final Order at 20. 

2
  AG Ex. 3.0 on Rehearing at 10. 
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detail, it is impossible for the Commission to make an informed determination 

regarding the justness and reasonableness of recovering such expenses from 

ratepayers.” 

 

Final Order at 19.  Applying the standard articulated in Illinois American Water, supra,  the 

Commission properly concluded that this lack of information rendered it “simply impossible for 

the Commission to judge the value of zero, 200, 500, or even 1000 hours of these employees’ 

alleged time spent on this matter and how essential that work was to its rate case.”  Final Order at 

20.   

The Companies narrowly interpret Illinois American Water as being limited to the 

Commission’s consideration of attorney fees (Companies Initial Brief on Rehearing at 4).  This  

effectively asks the Commission to ignore the directive of the Appellate Court as to its statutory 

duty to assess the justness and reasonableness of these claimed expenses.  The Commission 

should reject the Companies’ interpretation because, in part, they failed to cite any legal 

authority to support their position that the Commission can disregard an Appellate Court 

decision reviewing its application of Section 9-229.  On the contrary, the Commission correctly 

held that: “Expenses sought for recovery under Section 9-229 are not standard utility operating 

expenses; the Appellate Court has made clear that they must be treated akin to how a reviewing 

court would analyze a standard attorney fee petition, and the Commission analyzes them 

accordingly.”  Final Order at 19.  Furthermore, as argued in the People’s Initial Brief, both the 

plain language of section 9-229 and the language of Illinois American Water require the 

Commission to delve into a much more meaningful analysis of the requested recovery of internal 

rate case expenses than that urged by the Companies.  AG Initial Brief at 17.   

In Illinois American Water, the Appellate Court directed the Commission to consider a 

number of specific factors when “specifically assess[ing]” a utility’s recovery of section 9-229 
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expenses.  Illinois American Water, 2011 IL App (1
st
) 101776 ¶¶49-51.  In order for a utility to 

recover these costs, it must specify the services performed, by whom the services were 

performed, the time expended, and the hourly rate.  Id. at ¶50.  Beyond these threshold points, 

the Commission must then consider additional factors such as the skill and standing of the person 

conducting the work, the type of case worked on, the novelty of the issues presented in the case, 

the importance of the issues presented, how much responsibility is required, charges for 

comparable services, benefits to the client, and the connection between the charges and the 

amount of work involved in the matter.  Id. at ¶51.  As noted above, the Commission recognized 

its duty, under Illinois American Water, to engage in a thorough assessment of section 9-229 

expenses.  Final Order at 19. 

As argued in the People’s Initial Brief on Rehearing, the plain language of Section 9-229 

requires the Commission to assess the expenses related to “technical experts” as well as 

“attorneys.”  AG Initial Brief on Rehearing at 17.  The Companies’ argument would set a 

different standard of recovery under section 9-229 for attorney’s fees than for the recovery of 

fees for “technical experts.”  Given the amount of the total expenses claimed as internal rate case 

expenses,
3
 if the Commission were to accept the Companies’ interpretation of Illinois American 

Water, the Companies would only have to justify a small portion of their claimed rate case 

expenses – effectively giving utilities a blank check for internal expenses that in these cases are 

out of proportion to the size of the Companies involved.  By way of example, Charmar serves 

only 53 customers, yet somehow amassed $79,339 in internal rate case expense.  Final Order at 

16; AG Ex. 3.0 on Rhg at 10.  Put into perspective, this means that the Companies are asking 

Charmar customers to pay almost $1,500 each for only internal rate case expenses, which does 

                                                 
3
 “The bulk of the Companies’ rate case expenses consist of Internal Water Service Company labor costs.”  Final 

Order at 19. 
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not include external attorney’s fees or other third party costs.  The Companies’ position would 

also require the Commission to have different standards for the recovery of attorney’s fees than 

for “technical expert” fees, which will invariably lead to confusion and inconsistent assessments 

of Section 9-229 expenses by the Commission, the utilities, Staff, and other intervening parties.  

For the reasons stated above and the arguments presented in the People’s Initial Brief on 

Rehearing, the Commission should reject the Companies argument that Illinois American Water 

somehow does not apply to its request for internal rate case expenses and affirm the disallowance 

of the close to half a million dollars in internal rate case expenses. 

B. The Commission is Bound to Follow the Appellate Court’s Directive in 

Illinois American When Assessing Section 9-229 Expenses.  

As argued in the People’s Initial Brief (AG Initial Brief on Rehearing at 17), the 

Commission should reject the Companies unsupported argument that the Commission’s 

compliance with the Appellate Court’s directive was merely a “desire” to gain more information.  

Companies Initial Brief on Rehearing at 3.  The Appellate Court directed the Commission to 

analyze certain sets of information in order to “specifically assess” the reasonableness and 

justness of recoveries under Section 9-229.  It provided clear direction and used language such as 

“must” and “specifically assess.”  Illinois American Water, 2011 IL App (1
st
) 101776  at ¶47.  In 

addition, as argued in the People’s Initial Brief, the decisions of the Appellate Court are 

generally binding on pending actions.  Miller v. Gupta, 174 Ill. 2d 120, 128 (1996); see also 

Heastie v. Roberts, 226 Ill. 2d 515, 535 (2007); Hooker v. Retirement Bd. of Firemen’s Annuity 

and Ben. Fund of Chicago, 391 Ill. App. 3d 129, 140-141 (2009).  

In Miller, the plaintiff appealed the dismissal of her medical malpractice action against 

her doctor.  174 Ill. 2d at 127.  An important discovery issue raised at trial had been the 

“inadvertent” destruction of the Miller’s X-rays.  Id. at 128.  While the case was on appeal, the 
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Illinois Supreme Court issued a determinative opinion on the X-Ray Retention Act, in an 

unrelated case, that delineated the defendant’s duty to preserve evidence.  Id. at 129.  The 

Supreme Court remanded Miller’s case and noted that she should be allowed to bring a 

negligence cause citing the facts delineated in the unrelated Supreme Court opinion decided 

during the pendency of her appeal.  Id. at 130.  The principle from Miller has also been applied 

to Appellate Court decisions.  See Hooker, 391 Ill. App. 3d at 140-141. 

Similar to Miller, the Commission acknowledged the standard articulated by Illinois 

American Water.  Final Order at 19.  Rehearing was granted and the Companies were given the 

opportunity to conform to the new standard.  The Companies failed to meet the burden under the 

Illinois American Water standard.  Additionally, the Companies’ argument ignores the 

precedential authority of the Appellate Court’s application of Section 9-229. The Companies’ 

position should be rejected, and the Commission should affirm the Final Order, which properly 

relied upon this opinion in Illinois American Water.   

C. The Companies’ Evidence on Rehearing Does Not Allow the Commission to 

Specifically Assess the Justness and Reasonableness of The Companies 

Claimed Internal Rate Case Expenses. 

As both the People and Staff assert in their respective Initial Briefs on Rehearing, the 

Companies’ case on rehearing directly conflicts with the explicit statements of the Commission 

in its Final Order that more information was needed in order to conduct a meaningful review.  

AG Initial Brief on Rehearing at 14-16; Staff Initial Brief on Rehearing at 2-6.  Despite 

petitioning for this rehearing and receiving a second opportunity to present evidence to support 

the requests for close to half a million dollars in internal labor cost recovery, the Companies have 

maintained that the information they provided in the first instance is sufficient simply because it 

is the same information that they provided in past rate cases.  Companies Initial Brief on 

Rehearing at 2, 5, 7.   
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In the initial hearing of this docket, the Companies provided “no information” as to “what 

exactly these employees were doing” and the Commission concluded that “there is no indication 

how any of their time was specifically spent.”  Final Order at 20.  In their direct case on 

rehearing, the Companies presented only three pages of direct testimony from one witness and a 

four page schedule.  Companies Ex. 1.0 & 1.1 on Rehearing.  The only new information 

provided by the Companies on rehearing was a schedule that provided general job descriptions 

for 24 employees.  Companies Ex. 1.1 on Rehearing.  For some of these employees, the 

Companies claim hundreds to up to 1500 hours for rate case expenses, despite the fact that the 

estimates upon which this claim is based do not correspond with the hours the Companies report 

as “actual” through October 31, 2012.  AG Ex. 3.0 on Rehearing at 10.  On rebuttal (on 

rehearing), the Companies presented six pages of rebuttal testimony and the same schedule 

presented in their Supplemental Rebuttal testimony in the initial case, in accordance with a 

request from Staff, with hours estimated and “actual” hours billed.  Companies Ex. 2.0; 2.1 on 

Rehearing.  The information provided by the Companies in Exhibit 2.1 on Rehearing is identical 

to the data they provided in Exhibit 3.3, an attachment to the Supplemental Rebuttal Testimony 

of Lena Georgiev in the original docket.   

The Commission noted that based on the evidence in the original docket, “It is simply 

impossible for the Commission to judge the value of zero, 200, 500, or even 1000 hours of these 

employees’ alleged time spent on this matter and how essential that work was to its rate case.”  

Final Order at 20.  Now on rehearing, the Companies provided no new information except for a 

listing of general job descriptions.   

In addition to providing only general job descriptions of approximately 24 Water Service 

Company employees (only some of whom identified actual time spent (see Companies Ex. 2.1 
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on Rehearing)), the Companies failed to provide updates to the last data provided by the 

Companies, which is dated October 31, 2012 – close to a year ago.  See Companies Ex. 2.2 in 

initial docket.   As was at issue in Illinois American Water, the Companies’ evidence consists of 

little more than generic descriptions of employees’ duties, a list of “actual” hours expended prior 

to October 31, 2011, and an estimate as to the remaining hours to be billed.  Illinois American 

Water, 2011 IL App (1
st
) 101776  at ¶48.  This is unacceptable in light of the extraordinarily high 

levels of hours being billed.  As an example, it was estimated that John Hoy, the Chief Operating 

Officer, would spend 210 hours on the rate cases.  Companies Ex. 2.1 on Rehearing at page 2.  

As of October 31, 2011, Mr. Hoy had actually spent one hour on the rate cases.  Id.  Similarly, it 

is estimated that John Williams would spend 150 hours on the rate cases, but as of October 31, 

2011, he had actually worked zero hours on the rate cases.  Id.  Nevertheless, the Companies 

have not modified their internal rate case expense request.  As the Commission found in original 

hearing of this docket, the Companies evidence does not justify these claimed expenses (Final 

Order at 19-20) and the Commission should, again, disallow the Companies’ requested recovery.   

The evidence produced by the Companies in their initial case and the limited evidence 

produced on rehearing remain insufficient to find the claimed internal rate case costs just and 

reasonable under Section 9-229.  Rather than provide the information that the Commission 

explicitly stated was necessary (Final Order at 19-20), the Companies chose to fight over 

whether the information is necessary.  In the end, as noted above, the Companies chose to 

supplement the record in only the most barebones fashion.  Curiously, the Companies also argue 

that, had they had knowledge of the Commission’s evidentiary requirement, they “could have 

provided the information to identify the concerns identified in the Final Order.”  Companies 

Initial Brief on Rehearing at 3.  The Companies, in fact, had that opportunity to provide the 
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information the Commission indicated it needed in the Final Order.  Both Staff and the People 

sought the information during discovery.  AG Ex. 3.0 on Rehearing at 5-6; Staff Ex. 17.0 on 

Rehearing at 5.  Yet, the Companies failed to supplement the record further.   

The Companies also argue that it is “impossible” to provide or recreate the records that 

the Commission had not previously been required.  Companies Initial Brief on Rehearing at 2, 3.  

First, it is apparent that the Companies were able to produce “actual” billing in the form provided 

in Companies Exhibit 2.1.  That exhibit includes time records for each utility and lists the total 

number of hours attributable to each WSC employee semi-monthly.  While the number of hours 

identified for several employees appears excessive (see AG Initial Brief at 13), it is apparent that 

these records were available during the course of these dockets.  Second, notwithstanding the 

very large number of hours attributed to some individual employees over very short periods of 

time, the Companies accounted for only about 43% of the total hours requested through October 

31, 2011
4
.  Finally, the Companies provided no explanation for why they had “actual” time 

records through October 31, 2011, but have no actual time records for any periods thereafter. The 

issue is very simple: if the Companies cannot or are not willing to provide the records of 

employees’ time and a description of what they did for the hours claimed, they are not entitled to 

recovery.  The Commission should affirm its Final Order disallowing these expenses. 

 

III. THE COMMISSION SHOULD DISREGARD THE COMPANIES’ RESPONSES 

TO THE PEOPLE’S ARGUMENTS. 

The Companies attempt to rebut Mr. Brosch’s testimony that the record lacks sufficient 

detail.  However, as demonstrated above and in the People’s Initial Brief on Rehearing, the level 

of detail provided by the Companies is not only insufficient, but the amount of time that each 

employee spent on rate cases is disproportionate to the small size of the utility companies 

                                                 
4
  See AG Ex. 3.0 on Rehearing at 5. 
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involved.  As argued in the People’s Reply Brief in the initial hearing of this docket, the figures 

make it appear that the Water Services Corporation is little more than a “profit center.”  AG 

Reply Brief at 3.  As stated above, the Companies have provided no new evidence on rehearing 

except for a listing of general job descriptions.  Particularly where the Companies are seeking to 

recover 8,265 hours of work (equal to 206 forty-hour weeks, or almost 4 years) billed for 1,718 

customers more is required.  AG Ex. 3.0 on Rehearing at 5.  This concern is further heightened in 

light of the WSC request for the excessive hours of internal rate case expense in each of two 

Indiana rate cases which were being litigated at the same time as these cases were before the 

Commission.  AG Ex. 3.0 on Rehearing at 7-8; AG Ex. 3.1 at 3; AG Ex. 3.2 at 3.  In one of those 

cases, the Companies’ affiliates attempted to recover rate case expenses based on 2,194 hours 

billed for a utility with 190 connections.  The bottom line is that the Companies have not 

justified such massive expenditures.  AG Initial Brief on Rehearing at 8-9.   

The Companies also attempt to explain away the fact that the actual hours billed comprise 

less than half the estimated amounts.  The Companies claim that they could only provide 

estimates based upon the outcome of prior rate cases and that this is necessary because this is 

“the best available information for estimating the internal costs of preparing and completing the 

present case prior to the time the services have been actually provided.”  It is unclear whether the 

“actual” time identified in Companies Exhibit 2.1 on Rehearing is also based on estimates of 

prior rate cases or represents time identified by the employee as attributable to each company.  

Despite having the opportunity on rehearing, the Companies relied on stale evidence already in 

the record through only October 31, 2011.  The Commission should affirm its decision based on 

the Companies’ failure to provide a factual basis for these expenses.   
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The Companies suggest that their corporate structure and recordkeeping practices prevent 

them from justifying their internal rate case expenses.  Companies Initial Brief on Rehearing at 

5-6.  However, this does not mean that the Commission should presume such expenses exist and 

are as great as the Companies estimate without any evidentiary foundation.  The Companies’ 

reliance on their recovery of internal rate case expenses in past cases is analogous to a speeding 

driver caught in a speedtrap who has been speeding down the same road every day and has never 

been caught and now argues he shouldn’t be cited for speeding simply because he has never been 

caught before.   

The evidence in the original docket did not contain the analyses that the Appellate Court 

now requires and that Section 9-229 plainly requires.  The minimal amount of new information 

provided by the Companies on rehearing does not allow the Commission to conduct the analyses 

that Section 9-229 and the Appellate Court require.  The Commission should not be swayed by 

the Companies’ reference to what they claim they included in past cases.
5
  Their protestations do 

not transform a deficient record. 

The Companies bear the burden of proof to show why 1,718 customers should carry the 

burden of close to a half a million dollars in internal rate case expenses.  The Companies have 

failed to meet their burden to demonstrate that the level of these charges is just and reasonable.  

The Commission should affirm its order in the initial hearing.   

 

                                                 
5
 In fact, in the recent rate case of the Companies’ affiliates Camelot, Great Northern, and Lake Holiday, the Staff 

witness identified problems with the Companies’ allocation of internal labor expenses, and requested that it be 

clarified in the next rate case.  See ICC Docket 11-0059 consolidated, Order at 14-15 (November 8, 2011). 
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IV. CONCLUSION 

Based on the foregoing arguments and the arguments presented in the People’s Initial 

Brief on Rehearing, the People respectfully request that the Commission affirm its disallowance 

of the Companies’ requested recovery of internal rate case expenses.    
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       People of the State of Illinois 

       Lisa Madigan, Attorney General 

       By:__/s/___________________ 

       Susan L. Satter 

       Senior Assistant Attorney General 

       Timothy S. O’Brien 

Assistant Attorney General 

       Office of the Illinois Attorney General 

       100 West Randolph Street, 11th Floor 

       Chicago, Illinois 60601 

       Telephone: (312) 814-1104 (Satter) 

       Telephone: (312) 814-7203 (O’Brien) 

       Facsimile: (312) 812-3212 

       E-mail: ssatter@atg.state.il.us 

       E-mail: tsobrien@atg.state.il.us 

 

 

October 23, 2012 

 


