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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 
Illinois Commerce Commission On Its Own  ) 
Motion      )  
v.       ) 
Commonwealth Edison Company   ) 
       ) Docket No. 12-0321 
Annual formula rate update and revenue   ) 
requirement reconciliation authorized by  ) 
Section 16-108.5 of the Public Utilities Act  ) 
 
 

REPLY BRIEF 
OF THE CITIZENS UTILITY BOARD 

 
 THE CITIZENS UTILITY BOARD (“CUB”), through one of its attorneys, pursuant to 

the schedule adopted by the Administrative Law Judges (“ALJs”) and Section 200.800 of the 

Administrative Rules of the Illinois Commerce Commission (“Commission” or “ICC”), 83 Ill. 

Admin. Section 200.800, hereby files this Reply Brief. 

 

I. INTRODUCTION/STATEMENT OF THE CASE 

The Commission should ignore the rhetoric in the Initial Brief of Commonwealth Edison 

Company (“ComEd” or the “Company”) regarding it being deprived of its prudent and 

reasonable costs of service.  ComEd Init. Br. at 2-3.  In the Commission’s May 29, 2012 Order in 

Docket No. 11-0721, the rehearing of that Order, and in Ameren’s initial formula rate 

proceeding, the Commission reviewed the evidence presented and appropriately applied the new 

Section 16-108.5 of the Public Utilities Act (“PUA” or “Act”) to generate inception rates under 

this new formula rate scheme.  Commonwealth Edison Company, Tariffs and charges submitted 

pursuant to Section 16-108.5 of the Public Utilities Act, Docket No. 11-0721, May 29, 2012 

Order (“11-0721 Order”) and October 3, 2012 Order on Rehearing (“11-0721 Order on 
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Rehearing”), Ameren Illinois Company d/b/a Ameren Illinois, Rate MAP-P Modernization 

Action Plan – Pricing Filing, ICC Docket No. 12-0001, Sept. 19, 2003 Order (“12-0001 Order”).  

Determining “prudence” and reasonableness” is inherently a subjective matter, one which the 

Illinois General Assembly entrusted this Commission to interpret.  Nothing in the new Section 

16-108.5, the Electric Infrastructure Modernization Act (“EIMA”), changes this authority or the 

Commission’s obligation to ensure that only just and reasonable costs are passed on to Illinois 

ratepayers.  220 ILCS 5/16-108.5(c).  The bottom line is that, even under the EIMA rate scheme, 

ComEd’s costs still must be cost-based, just and reasonable under Title IX of the PUA:  EIMA 

did not create a blank check for utility spending. 

 

II. RATE BASE 

C. Potentially Contested Issues 

2. Accumulated Deferred Income Taxes – Accrued Vacation Pay 

ComEd’s position continues to ignore proper matching by reducing rate base for accrued 

vacation pay but not properly coordinating ADIT with the amount of net rate base deduction. See 

CUB Ex. 1.0 at 8. ComEd has stated that it records ADIT on the accrued vacation pay liability 

but does not record ADIT on the deferred debit balance of accrued vacation that is expected to be 

capitalized.  The Company used FERC Account 186 – Deferred Debits to record the cost of the 

estimated vacation pay liability expected to be distributed to capital in the following year. CUB 

Ex. 1.0 at 10, citing ComEd Response to AG Data Request 3.02 (included in CUB Ex. 1.3). 

ComEd stated that it, “the rate base deduction [for Accrued Vacation Pay] should be reduced by 

the amount of this related deferred debit, since these deferred costs have not been recovered from 

ratepayers.” CUB Ex. 1.0 at 10, citing ComEd Response to AG Data Request 3.02 (included in 
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CUB Ex. 1.3). It is clear, then, that a deferred debit does exist. The ADIT reflected in rate base 

must be matched to the net amount of vacation pay liability that is being deducted from rate base.   

Staff’s brief states that its position on this issue is yet undecided. Staff Init. Br. at 10-11. 

Staff states that if a deferred tax liability related to the accrued vacation pay deferred debit exists, 

then the CUB and AG/AARP proposals have merit, id. at 11, but then does not take a definitive 

position because it claimed that neither ComEd nor CUB and AG/AARP provided any 

authoritative accounting or financial reporting guidance in support of their position. Id. at 10.  

Staff Init. Br. at 10.  Staff has overlooked the matching principle.  Rate base components and the 

related ADIT must be appropriately coordinated with each other and properly matched.  Proper 

application of the matching principle should govern in this situation. The ADIT related to the 

rate base offset for accrued vacation pay is properly determined by multiplying the accrued 

vacation pay net of the deferred debit by the combined income tax rate of 41.175%.  Applying 

the combined income tax rate to the vacation pay offset to rate base properly coordinates and 

matches the rate base deduction that is reflected as non-investor supplied capital with the directly 

related amount of ADIT.  In making the calculation in this manner the accrued vacation pay and 

the ADIT related to that are properly matched, and the ADIT is computed at the appropriate 

combined income tax rate of 41.175%.  

As shown in the following table, applying the 41.175% combined income tax rate to the 

net rate base deduction for accrued vacation produces the amount of ADIT that is related.  That 

amount of ADIT is properly coordinated with the net rate base deduction for accrued vacation, 

and should be reflected in the determination of ComEd’s rate base.    
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As explained above, proper matching requires that the ADIT reflected in rate base must be 

reflected proportionately to the amount of net rate base deduction related to the accrued vacation 

pay.  The adjustment proposed by CUB and AG/AARP reflects that. ComEd’s adjustment does 

not.  The Commission should therefore maintain consistency in its application of the matching 

principle and adopt the adjustment of CUB witness Smith. 

 

IV. REVENUES 

C. Potentially Contested Issues 

2. Billing Determinants 

ComEd’s position can be boiled down to this statement from their Initial Brief, “...the 

Commission’s decision regarding billing determinants in ICC Docket 11-0721 should not apply 

to this proceeding and the 2012 estimated increase in customer count should not be included in 

the billing determinants.”  ComEd Init. Br. at 24.   ComEd acknowledges that the position its 

request is contrary to the ICC’s decision in the inception formula rate case, the 11-0721 Order.  

However, ComEd has provided no sensible reason why the Commission should deviate from its 

Illustration of Proper Matching of ADIT with Rate Base Deduction for Accrued Vacation Pay
CUB

Line Description Per CUB Per ComEd Adjustment
1 Net Accrued Vacation Pay ($000) (25,286)$          (25,286)$        
2 ADIT offset 10,412$           18,952$          (8,540)$     
3 Rate Base Deduction for Vacation Pay Net of ADIT (14,875)$          (6,334)$          (8,540)$     

4 Implied Income Tax Rate (line 2 / Line 1) 41.175% 74.949% [A]
5 Combined Income Tax Rate Used in ComEd Filing 41.175% 41.175%
6 Mis-matched Application of Income Tax Rate 0.000% 33.774%

Notes and Source
Lines 1-3:  CUB Ex. 1.2, Schedule B-1
[A] ComEd's proposal effectively applies an income tax rate of 74.949%, which is mis-matched with the
applicable combined state and federal income tax rate of 41.175%.  The CUB adjustment reflects the
appropriate matching.
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previous findings and ignore anticipated new customer growth.  Doing so would mis-match the 

number of customers actually paying to the number of customers assumed to be paying.   

 ComEd included 2012 “New Business” plant additions in its requested rate base, but 

claims that matching billing determinants to include the number of customers that are served by 

those additions is contrary to the EIMA.  CUB Ex. 1.0 at 17-18, ComEd Init. Br. at 25.  The 

section of the EIMA cited by ComEd requires that a formula rate shall: 

(4) Permit and set forth protocols, subject to a determination of 
prudence and reasonableness consistent with Commission practice 
and law, for the following: 
 
... 
  

(H) historical weather normalized billing determinants... 
 

220 ILCS 5/16-108.5(c)(4)(H).  ComEd claims that this “very clearly requires” that nothing 

more than historical weather-normal billing determinants should be considered.  ComEd Init. Br. 

at 25.  What is very clear is that the EIMA directs the Commission to use historical weather 

normalized billing determinants subject to a determination of prudence and reasonableness and 

consistent with Commission practice and law.  220 ILCS 5/16-108.5(c)(4)(H).  ComEd raised 

this same argument in Docket 11-0721, and the Commission properly determined that the 

108.5(c)(4)(H) was not at issue there.  11-0721 Order at 76.  The Commission found, “All that 

AG/AARP proposes here is a methodology to ensure that the billing determinants are based on 

accurate information... Certainly, the use of accurate billing determinants is consistent with 

Commission practice and law.”  11-0721 Order at 76, citing Docket 10-0467 Order of May 24, 

2011 at 306-309. 

 ComEd argues (without citation) that the CUB and AG/AARP proposals, also supported 

by Staff, (see Staff Init. Br. at 12), “ignore the fact that weather-normal kWh deliveries are 
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lower, which also results in a lower revenue if a corresponding adjustment is not made.”  ComEd 

Init. Br. at 26.  CUB and AG/AARP do not ignore the fact that weather-normalization exists; it 

simply has no impact on the issue at hand.  ComEd has included in rate base plant additions to 

handle “new business,” but wants to recover its revenue requirement from only existing 

customers (i.e. not the customers for whom the new plant is being built).  CUB Ex. 1.0 at 17-18.  

Weather and its impact on customer usage has no place in this equation and ComEd’s attempt to 

distract this issue with this strawman must be rejected.  The reality of ComEd’s request is that it 

would recover its entire revenue requirement from the number of current customers, and any 

recovery from new customers (the customers for whom the plant is being built) will result in 

over-recovery.  Id.  The Commission should adopt the CUB-AG/AARP proposals here, as it did 

in Docket No. 11-0721, because ComEd has not shown any difference in fact or law to justify a 

departure from the Commission’s determination in the 11-0721 Order. 

V. OPERATING EXPENSES 

C. Potentially Contested Issues 

1. Administrative and General Expenses 

e. Merger Expenses 

ComEd’s attempt to recover $7.213 million in jurisdictional operating expenses for 2011 

expenses relating to the proposed merger between ComEd’s parent company, Exelon, and 

Constellation Energy Group, Inc. (“Exelon-Constellation Merger”) should be denied because it is 

not prudent or reasonable to expect Illinois ratepayers to absorb any portion of the risk 

attributable to a merger of the utility’s parent, especially when no savings have been achieved 

and estimates of future savings are purely speculative.  Even ComEd’s broad estimation of future 

projected savings – which will be achieved on a net basis beginning first in 2013 – only narrowly 
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surpasses the costs ComEd expects its customers to bear over the next several years.  ComEd Ex. 

15.0 at 5:97-103.  The Company has not committed to any specific level of savings to be passed 

through to ratepayers, (Sept. 25 Tr. at 146:7-9), and thus burdening rate payers with over $7 

million of costs incurred before the merger was even consummated is unfair and unjust.  

ComEd’s attempt to re-label the pre-merger costs as “merger expenses” (“costs that were 

incurred in 2011 in order to achieve post-merger operational cost savings…”), rather than 

“merger costs” hardly changes the analysis.  ComEd Init. Br. at 42.  Costs incurred prior to the 

consummation of the Exelon/Constellation merger should be borne exclusively by shareholders.  

However, even if these Exelon/Constellation pre-merger were analyzed as “costs-to-achieve” 

i.e., expenses for cost-cutting programs, it would be improper, unreasonable and inequitable to 

charge such costs to ComEd ratepayers in the current proceeding because there are no merger 

savings being passed onto ComEd customers in this case.  The Act and Commission practice has 

ensured that ratepayers are not saddled with costs in the absence of offsetting savings:  the 

circumstances here should warrant no less standard. 

As stated in CUB’s Initial Brief, the Commission has previously only allowed costs 

insofar as those costs are offset by savings of equal or greater amount, thereby essentially 

holding ratepayers harmless in the merger transaction.  CUB Init. Br. at 13.  The Commission’s 

determinations regarding merger savings are typically rooted in Section 7-204(c) of the PUA, a 

provision that is not directly invoked in the Exelon-Constellation transaction, because the merger 

occurred between ComEd’s parent and another utility parent and thus is does not result in “a 

change in the ownership of a majority of the voting capital stock of an Illinois public utility.”  

220 ILCS 5/7-204(c).  Nonetheless, this same analysis can and should be applied here, because 

the principles underlying the requirements in Title VII of the PUA also apply here.  Section 7-
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204(c) requires that savings be allocated as a condition of approving a transaction and also 

requires a Commission determination with regard to whether “the companies should be allowed 

to recover any costs incurred in accomplishing the proposed reorganization and, if so, the amount 

of costs eligible for recovery and how the costs will be allocated.”  Id.  Here, ComEd seeks 

recovery of pre-merger costs associated with a merger involving its parent company – a 

transaction that the Commission did not review or approve – without any savings offset and 

without even a firm commitment to flow a specific level of savings through to ComEd customers 

in the future.  

To support its request for merger cost recovery in the absence of savings offsets, ComEd 

argues that the Commission has previously approved recovery of costs relating to a cost savings 

program, where savings would be achieved beyond the test year.  ComEd Init. Br. at 48.  The set 

of facts to which ComEd cites is an atypical situation where the Commission allowed costs-to-

achieve to be recovered for a cost savings program in the absence of a merger.  Rather than aid 

ComEd’s argument, however, this example merely bolsters CUB’s and AG-AARP’s proposal to 

disallow the merger costs ComEd seeks to include in 2013 rates.  ComEd cites to the 

Commission’s Order in ICC Docket No. 05-0597 in support of its claim of cost recovery with no 

savings offset.  In that proceeding, the Commission allowed ComEd “to recover $21 million of 

severance cost related to the Exelon Way, a defined cost savings initiative designed to achieve 

long-term sustainable savings.”  Id., citing Commonwealth Edison Co., ICC Docket No., 05-

0597 Final Order (July 26, 2006) (“05-0597 Order”) at 90.  In the 05-0597 Order, however, the 

Commission based its allowance of the Exelon Way program costs in part on a finding that 

savings occurred and flowed through rates in the applicable test year: “[t]he record is clear that 

there are already savings from the Exelon Way program that will be reflected in the rates in this 



11 
 

proceeding.”  Id.  The 05-0597 Order  does not support a conclusion that the Commission would 

have approved the recovery of Exelon Way costs in absence of the immediately recognized 

savings. Indeed, in 05-0597, there were findings that the Exelon way had already produced 

savings and those savings had been reflected in the rates in that proceeding.  In the current case, 

the situation is just the opposite:  there are no savings from the Exelon/Constellation merger in 

the 2011 test year, i.e., no savings in the current case.  There are only net pre-merger costs 

related to the Exelon/Constellation merger, which was consummated in 2012.  Thus, the 

Commission’s 05-0597 Order actually lends more support to CUB’s and AG/AARP’s positions, 

not ComEd’s.  The Commission’s analysis in the 05-0597 Order was similar to the Section 7-

204(c) requirement that the allocation of savings were considered in evaluating the cost recovery 

request. 

In each of the most recent merger/reorganization transactions approved by the 

Commission, the Commission based its approval on the condition that costs relating to 

achievement of the reorganization would not be recovered from ratepayers.  See AGL Resources 

Inc., Nicor Inc. and Northern Illinois Gas Company d/b/a Nicor Gas Company, Application for 

Approval of a Reorganization pursuant to Section 7-204 of the Public Utilities Act, ICC Docket 

No. 11-0046, Order at 35-36 (December 7, 2011), (“Nicor-AGL Order”)(“The Commission 

concludes that subsection 7-204(c) of the Act shall be applied in the instant case by allocating all 

reorganization-related savings to ratepayers and precluding recovery by NG of any costs incurred 

in accomplishing the Reorganization”); Frontier Communications Corporation, Verizon 

Communications, Inc., Verizon North, Inc., Verizon South, Inc., and New Communications of the 

Carolinas, Inc., ICC Docket No. 09-0268, Order (April 21, 2010) (“Frontier-Verizon Order”) at 

39 (“the Commission finds that the Joint Applicants shall be prohibited from recovering all such 
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reorganization costs”).  Although less recent, in the merger of Illinois-American Water Company 

(“IAWC”) and Northern Illinois Water Company (“NIWC”), the Commission concluded that 

transaction costs would not be recoverable from ratepayers, because they “would not be incurred 

in the absence of the proposed merger.”  Illinois-American Water Company and Northern Illinois 

Water Company, Application for approval of Proposed Reorganization, ICC Docket No. 99-

0418, Order at 11 (March 29, 2000) (“99-0418 Order”).   

The transactional costs at issue in the IAWC-NIWC merger included costs associated 

with internal and external communications, employee separation and relocation costs, employee 

stock plan costs, and integration costs, some of the very same costs ComEd seeks to recover 

here.  Id.; ComEd Init. Br. at 44 (the activities for which ComEd seeks cost recovery include 

“compensation and benefits plans” and “internal and external communications plans” and 

integration costs consisting of “evaluation and development of combined company processes, 

policies, procedures, organizational structures,” etc.).  The Commission made clear that to be 

recoverable, the costs must be related to direct utility operations (and even then, costs were only 

allowed if exceeded by savings).  99-0418 Order at 10-11.  On cross-examination, ComEd 

witness Jirovec testified that there were no operational changes to ComEd business starting with 

the first day after closing: 

I think largely the operations were unchanged as to the BSC 
support functions that support the operations of ComEd were 
changed.  The two companies came together.  It’s now a 
consolidated services company that has synergy opportunities to 
do those services at a lower cost level and so the costs to provide 
those services would be lower to ComEd day one and beyond. 
 

Sept. 25 tr. at 122-123.  None of these costs were identified as being directly related to ComEd 

operations.  Other categories of costs for which ComEd seeks recovery are external vendor costs 

for consultants and vendors “supporting the merger integration planning, coordination and 
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execution efforts.”  ComEd Ex. 14.0 at 5:104-06.  These are exactly the type of costs the 

Commission disallowed in the IAWC and NIWC merger as relating to the “business end of the 

deal.”  99-0418 Order at 11. 

Additionally, in each of the other two jurisdictions in which Exelon and Constellation 

regulatory approval of the merger was required, the respective Commissions required that costs 

associated with the Exelon-Constellation merger should offset by a specific level of savings.  

Order Conditionally Authorizing Merger and Disposition of Jurisdictional Facilities at page 40-

42,138 FERC 61,167 (Issued March 9, 2012); In the Matter of the Merger of Exelon Corporation 

and Constellation Energy Group, Case No. 9271 at 8a4-85 (Feb. 17, 2012)(CUB Ex. 2.1).  In the 

FERC proceeding,  

In an attempt to deflect attention from the obvious flaws in its request for recovery of 

merger costs in the absence of savings, ComEd claims that “if cost reduction efforts were 

implemented outside a merger context, no one would credibly suggest that the costs to achieve 

long-term reductions should not be recovered.”  ComEd Init. Br. at 46.  ComEd is mistaken.  If 

ComEd incurred $7.2 million in so-called “cost reduction” efforts in one single year, without 

simultaneous realizing any savings at all in that year, projecting no operational savings and only 

future savings consisting largely of incremental corporate costs, you can bet those costs-to-

achieve would be challenged in this formula rate context as being unreasonable.  Indeed, to incur 

that level of costs in one year without any firm commitment to flow through a specific level of 

savings to offset those costs would be unreasonable in any ratemaking context.   

 ComEd also argues that both shareholders and ratepayers face risks in any merger 

context.  ComEd ignores the obvious fact that ratepayers are being subjected to this risk – and 

the associated costs – without any simultaneously realized savings or guarantee of savings.  The 
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issue the Commission must address is what level of risk is acceptable to force ratepayers to bear 

in the face of a transaction that has produced no recognized jurisdictional savings for ratepayers, 

and in the face of ComEd’s inability or refusal to commit to any level of savings or even to 

report the tracking of savings to the Commission.  The fact that ratepayers must front any costs 

associated with the Exelon-Constellation merger before the merger is even consummated and 

before even a penny of cost savings has been achieved undeniably saddles ratepayers with 

significant, unacceptable risk.  This is precisely the type of risk the Commission has previously 

not tolerated.  For example, in evaluating whether to include costs associated with the AGL, 

Inc./Nicor, Inc. reorganization transaction, the Commission refused to allow transaction costs to 

be passed on to ratepayers unless the savings surpassed such costs.   

CUB continues to recommend an adjustment to remove the jurisdictional operating 

expense of $7.213 million.  CUB Ex. 1.2, Schedule C-1. 

 
IX. CONCLUSION 
 

CUB respectfully requests that the Commission adopt the recommendations discussed 

herein and in CUB’s Initial Brief and reduce ComEd’s proposed reconciliation revenue 

requirement accordingly. 

   
Dated:  October 22, 2012    CITIZENS UTILITY BOARD  

 

______________________________ 
Julie Soderna, Director of Litigation  
Christie Hicks, Attorney 
Orijit Ghoshal, Attorney 
309 W. Washington, Suite 800 
Chicago, IL 60606 
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