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STAFF OF THE ILLINOIS COMMERCE COMMISSION 
REPLY TO RESPONSES TO OBJECTIONS TO PROCUREMENT PLAN 

 
 
 Pursuant to the October 4, 2012 Notice of Administrative Law Judge’s Procedural 

Ruling, the Staff of the Illinois Commerce Commission ("Staff"), by and through its 

counsel, respectfully submits this Reply to Responses to Objections to the Procurement 

Plan ("Plan").  Staff also submits the Affidavits of Richard J. Zuraski, Jennifer L. 

Hinman, and Rochelle Phipps in support of facts and non-legal matters contained 

herein. 

I. BACKGROUND 

 On September 28, 2012, the Illinois Power Agency (“IPA”) filed its Procurement 

Plan for the five year procurement planning period from June 2013 through May 2018 

with the Illinois Commerce Commission (“Commission”) thereby initiating this docket.  

On October 3, 2012 pursuant to Section 16-111.5(d)(3) of the Public Utilities Act 

(“PUA”), Staff and the following parties served on each other and filed objections to the 

Plan:  FutureGen Industrial Alliance, Inc. (“FutureGen”), the Illinois Coalition to Advance 

Renewable Energy  ("I-CARE"), the Illinois Industrial Energy Consumers ("IIEC"),  the 

Retail Energy Supply Association ("RESA"), Ameren Illinois Company ("Ameren Illinois", 
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"Ameren" or "AIC"), Commonwealth Edison Company ("ComEd"), Environmental Law 

and Policy Center ("ELPC"), Exelon Generation Company, LLC  and Constellation New 

Energy ("Exelon"),  Illinois Competitive Energy Association ("ICEA"), Wind on the Wires 

("WOW") and C3, Inc. d/b/a C3 Energy (“C3 Energy”).  On October 10, 2012, the Chief 

Administrative Law Judge of the Commission provided notice that, “pursuant to Section 

16-111.5(d)(3) of the Public Utilities Act, no hearing in the above-referenced matter is 

determined to be necessary.”   On October 15, 2012 in addition to Staff the following 

parties submitted Responses to Objections to the Plan: IPA, ComEd, FutureGen, 

ICEA/IIEC (joint filing), Exelon, I-Care, CES, WOW, ELPC, NRDC, RESA and Ameren.  

In this Reply Staff addresses certain statements and recommendation made by the 

parties.  Staff’s silence with respect to other statements or recommendations by the 

parties should not be interpreted as agreement with those other statements or 

recommendations. 

II. ARGUMENT 

A. FUTUREGEN2.0 

1. The Commission’s role with respect to IPA Procurement Plans 

FutureGen argues that since the IPA, pursuant to its statutory mandate, has 

acted to approve the sourcing agreement, the Commission should defer to the IPA on 

the exercise of that discretion by the IPA in interpreting the Illinois Power Agency Act 

(“IPA Act”). (FutureGen Response, p. 11)  While Staff concurs that a reviewing court 

should defer to an administrative agency regarding the interpretation of a statute the 

agency is charged with enforcing, the issue here is which agency is charged with 

enforcement of the statute in question, which in this case is Section 16-111.5 of the 
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Public Utilities Act (“PUA”).  The Commission is that agency; it is ultimately bound by 

Section 16-111.5 of PUA, and is charged by statute to be the arbiter of the Procurement 

Plan and the energy procurement process in this state.  Moreover, the Commission 

certainly has significant expertise in “complicated energy procurement issues,” as 

FutureGen calls them. (Staff Response, pp. 2-3)  Staff recognizes that the Commission 

is presented, for the first time in a procurement proceeding, with the duty to reconcile 

several public policies (as embodied in statute) that exist in a state of significant tension.  

However, that role is exclusively the Commission’s, since approval of the Plan is within 

the Commission’s purview alone. (Id., p. 4) 

2. Sourcing Agreement Issues to be Addressed if FutureGen is 
Included in the Procurement Plan 

a. Which entities must sign a sourcing agreement with 
FutureGen2.0  

The only new argument made by the ARES parties on the issue of whether they 

must sign a sourcing agreement with FutureGen2.0 is an argument raised jointly by 

ICEA and IIEC.  ICEA/IIEC argue that the Commission has no authority to require 

ARES to enter into sourcing agreements with FutureGen.  (ICEA/IIEC Response, p. 2)  

Further, even if the Commission determines it does have authority, ICEA/IIEC contend it 

should “decline to exercise this discretionary authority based on public policy grounds.”  

(Id., p. 8)  Specifically, ICEA/IIEC assert that ARES should be free to contract with 

power producers of their choosing in order to promote a competitive electric market 

which is ultimately best for consumers.  (Id.)  ICEA/IIEC state that they “cannot envision 

any structure under which private entities can legally be mandated to purchase 

wholesale electricity from a specified in-state generator.”  (Id.)  This requirement, 
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ICEA/IIEC claims, violates the Interstate Commerce Clause of the US Constitution as 

well as the dormant Commerce Clause because Section 16-111.5 is facially 

discriminatory to the extent it requires ARES to enter into sourcing agreements with an 

in-state facility.  (Id., pp. 8-9) 

First, ICEA/IIEC claim that they “cannot envision any structure under which 

private entities can legally be mandated to purchase wholesale electricity from a 

specified in-state generator.”  (Id., p. 8)  It is important to point out that while ARES are 

private entities, each State determines whether or not to open the retail market to 

electric competition, which Illinois did by enacting the Electric Service Customer Choice 

and Rate Relief Act in 1997 (Section 16-101 et seq.), and later the Retail Electric 

Competition Act of 2006, now Section 20-101 of the PUA.  Subject to this decision, an 

ARES is required to comply with various requirements outlined in the PUA and 

Administrative Rules.  (See Section 16-115 of the PUA and Ill. Adm. Code Part 451)  As 

the Court said in Local Union Nos. 15, 51 & 702, Int’l Brotherhood of Electrical Workers 

v. Ill. Commerce Comm’n and WPS Energy Services, Inc., and Blackhawk Energy 

Services, L.L.C. 331 Ill. App.3d 607 (5th Dist. 2002):  “before the Commission grants a 

certificate of service authority, it must find that the applicant complies with each 

condition set forth in section 16-115(d)(5).”  IBEW Locals, 331 Ill.App.3d at 617 

(emphasis added).  Therefore, ARES are subject to an application process and review 

before certification, as well as ongoing annual reporting requirements.  In granting such 

certification, the Commission must  find: “[t]hat the applicant [for ARES certification]… 

will source electricity from clean coal facilities[.]” (220 ILCS 5/16-115(d)(5)(iii)) 

Accordingly, all Illinois ARES have been on notice prior to their certification regarding 
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the clean coal sourcing requirement, and it is at least disingenuous for them to suggest 

now that a condition of certification (to which they all seem to have willingly acceded to 

gain access to the Illinois market) is now somehow unfair and unexpected.  In any case, 

the General Assembly can impose requirements on ARES, and did so once it opened 

the market to electric competition.   

Next, in response to ICEA/IIEC’s claim that a requirement to enter into a sourcing 

agreement with FutureGen is a violation of ARES’ Constitutional rights, it is well-

established that “an administrative agency lacks the authority to invalidate a statute on 

constitutional grounds or to question its validity.”  Carpetland U.S.A. v. Ill. Dept. 

Employment Security, 201 Ill. 2d 351, 397; 776 N.E.2d 166, 192 (2002).  As this 

Commission has noted previously, it has no authority to declare an Act of the Illinois 

General Assembly preempted or otherwise unconstitutional.  (Order, Docket No. 01-

0614, June 11, 2002, ¶42)  In other words, while ICEA/IIEC may certainly advance 

constitutional arguments, they cannot hope to succeed before the Commission with 

such arguments.  Therefore, the Commission should disregard ICEA/IIEC’s arguments 

on the Commerce Clause. 

b. Using ComEd and Ameren tariffs to collect FutureGen 
costs from customers of ARES 

 ComEd objects to the Staff’s suggestion that, instead of FutureGen contracting 

with both utilities and all of the ARES, FutureGen instead just contract with ComEd and 

Ameren, and the Commission permit the utilities to recover the costs of the FutureGen 

contract from all delivery service customers.  (ComEd Response, pp. 10-12)  Among its 

arguments, ComEd states that ComEd and Ameren would not be able to recover the 
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cost of performing this task.  (Id., p. 11)  However, Staff is not suggesting that at all.  

The fully-recoverable costs may include the one-time cost of modifying the billing 

system to add the additional charge, plus the ongoing increase in bad debt expense 

associated with the increase in the delivery service rate in the utility bills of ARES’ 

customers.  Staff’s suggested approach saves all parties a great deal of time and cost:  

the utilities would avoid the cost of providing FutureGen with billing records for each 

customer served by each ARES; ARES and FutureGen would avoid the cost of entering 

into and managing about 70 additional contracts; ARES would also avoid submitting 

annual reports of compliance with the clean coal portfolio standard; Staff would avoid 

reviewing those reports and supporting documentation, and Staff would not need to 

devote time to ensuring compliance with the clean coal portfolio standard by all of those 

ARES. 

 ComEd also states: 

A Commission decision adopting this proposal would set a bad precedent 
in the movement to competitive markets.  As this movement continues, 
there will indeed be transitional hurdles to overcome.  However, it would 
be a marked regression if every time market participants were to 
encounter an administrative burden, the solution became to rely on utilities 
to shoulder the burden.  Market problems require market solutions….  

 
(Id., p. 12)  ComEd’s argument fails to account for the fact that public policy initiatives, 

rather than the market authorize the FutureGen2.0 sourcing agreement.  More to the 

point, if included in the IPA Plan, FutureGen ultimately will be funded through 

proportional assessments on utility and ARES customers.  These proportional 

assessments would not vary based on whether they are recovered through supply or 

distribution charges, or through utility or ARES bills.  The market will not determine how 
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these assessments are made; the Commission will.  Thus, ComEd’s assertion that 

“[m]arket problems require market solutions” is inapposite in this circumstance. 

c. Applicability of Section 1-75(d)(3)(A) through (D) of the 
IPA Act  

 ComEd takes issue with Staff’s position that not every provision within Section 1-

75(d)(3) of the IPA Act can be considered mandatory for sourcing agreements that are 

not associated with the initial clean coal facility.  ComEd concludes that “all twenty-two 

contractual ‘requirements’ set forth in Section 1-75(d)(3) must unconditionally be 

included in any utility sourcing agreement – be it with the initial clean coal facility or 

otherwise.”  (ComEd Response, p. 5)  Staff has already explained its position (Staff 

Objections, pp. 23-25) and will not reiterate them in detail here.  Rather, in this Reply, 

Staff merely points out that ComEd, itself, has failed to include -- within its own red-lined 

version of the sourcing agreement -- all of the twenty-two ostensible contractual 

requirements set forth in Section 1-75(d)(3).  Specifically, ComEd has neglected to 

include: 

 The 4th requirement (1-75(d)(3)(B)(ii)), which requires the contract to include 

power purchase provisions that require delivery of electricity to the regional 

transmission organization market of the utility that is party to such sourcing 

agreement.  Instead, the draft sourcing agreement and ComEd’s redlined 

version merely assumes delivery to MISO (which is not the regional 

transmission organization market within which ComEd resides). 

 The 5th requirement (1-75(d)(3)(B)(iii)), which requires the contract to include 

power purchase provisions that define how much energy each utility is to take 
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and how that quantity is to be curtailed if the retail rate cap would otherwise 

be exceeded.  Instead, the draft sourcing agreement and ComEd’s redlined 

version reduce the contract price to all buyers, if the retail price cap is exceeded.  

 The 7th requirement (1-75(d)(C)(i)), which requires the contract to include 

contract for differences provisions analogous to those described in the 5th 

requirement with respect to quantities, and how the responsibility of a utility 

changes if the retail price cap is exceeded.  Instead, the draft sourcing 

agreement and ComEd’s redlined version reduce the contract price to all buyers, 

if the retail price cap is exceeded.  

 The 8th requirement (1-75(d)(C)(ii)), which requires the contract to include 

contract for differences provisions that reference the difference between the 

contract price and “the day-ahead price for electricity delivered to the regional 

transmission organization market of the utility that is party to such sourcing 

agreement.”  Instead, the draft sourcing agreement and ComEd’s redlined 

version only reference MISO (which, for ComEd, is not “the regional 

transmission organization market of the utility”). 

 The 11th requirement (1-75(d)(D)(ii)), in part, which requires provisions stating 

that utilities (1) shall maintain adequate records documenting purchases under 

the sourcing agreements and (2) shall file an accounting with the load forecast 

that must be filed with the Agency by July 15 of each year, in accordance with 

subsection (d) of Section 16-111.5 of the Public Utilities Act.  The draft sourcing 

agreement and ComEd’s redlined version only include the load forecast part of 

this requirement. 



 Docket No. 12-0544 
Staff Reply to Responses to Objections to 

Sept 28, 2012 IPA Procurement Plan 
 

9 

 The 13th requirement (1-75(d)(3)(D)(iv)), which provides for the IPA to assume 

ownership of the clean coal facility without monetary consideration at the end of 

the contract term.  The draft sourcing agreement and ComEd’s redlined version 

say absolutely nothing about the IPA having a right to assume ownership of the 

facility.  

 The 19th requirement (1-75(d)(3)(D)(x)), which provides for the owner of the clean 

coal facility to elect from time to time whether the contractual obligations are 

subject to power purchase provisions or contract for differences provisions.  The 

draft sourcing agreement and ComEd’s redlined version are basically contracts 

for differences; the Buyers never take title to the electricity.  Nowhere does the 

document allow for FutureGen (or any other party) to convert the agreement into 

one in which the Buyers take title to the electricity produced by the facility. 

 Thus, if the Commission concludes, as ComEd argues, that all twenty-two 

contractual requirements set forth in Section 1-75(d)(3) must unconditionally be 

included in any utility sourcing agreement, then the Commission should require the 

above-mentioned requirements (i.e., the 4th, 5th, 7th, 8th, 11th, 13th, and 19th), as well as 

the requirements previously identified by ComEd (i.e., the 14th, 16th, and 17th) to be 

added to the agreement.  Staff notes that FutureGen has expressed its support for 

adding the 14th, 16th, and 17th requirements. (FutureGen Response, Exhibit A, pp. 15-

19, and Exhibit B, pp. 3, 7, 8, 9, and 15).   

3. Application of Benchmark 

 FutureGen opposes the proposal by Staff and other parties that FutureGen’s 

actual charges be subjected to cost-based benchmarks throughout the term of the 
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contract.  (FutureGen Response, pp. 25-26).  Rather, FutureGen opines that the 

benchmarking standard should be applied only at the outset of the rate approval 

process (that is, based on FutureGen’s cost estimates, as they are forecasted prior to 

the construction of the facility). (Id.)  Despite FutureGen’s objection, an on-going 

comparison is necessary because, according to the provisions of the proposed sourcing 

agreement, FutureGen's actual prices will change throughout its life, and there is no 

assurance that those actual prices will continue to be consistent with initial estimates.  

FutureGen could experience significant cost overruns, either in construction or 

operation of the facility, which would drive its prices above what the IPA’s procurement 

administrators would find justified based on their benchmarking efforts.  Thus, there 

must be a mechanism to prevent that from happening, or ratepayers will be fully 

exposed to those cost overruns.  

 As part of its argument, FutureGen states that Section 1-75(d)(5) of the IPA Act 

“clearly contemplates only comparison of project costs to cost-based benchmarks prior 

to Commission approval of the Sourcing Agreement.”  While Section 1-75(d)(5) of the 

IPA Act clearly requires a comparison of project costs to cost-based benchmarks prior 

to Commission approval of the Sourcing Agreement, it is simply not true that this is the 

only time that the Commission may perform such a comparison.  Indeed, after 

mentioning the benchmark, in the very next sentence of Section 1-75(d)(5), the IPA Act 

states that “[t]he Commission shall have authority to inspect all books and records 

associated with these clean coal facilities during the term of any such contract.”  

Furthermore, Section 1-75(d)(3)(D)(vii) requires a periodic Commission review:  
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(1) to determine the justness, reasonableness, and prudence of the inputs 
to the formula referenced in subparagraphs (A)(i) through (A)(iii) of 
paragraph (3) of this subsection (d), prior to an adjustment in those inputs 
including, without limitation, the capital structure and return on equity, fuel 
costs, and other operations and maintenance costs and (2) to approve the 
costs to be passed through to customers under the sourcing agreement by 
which the utility satisfies its statutory obligations.  Commission review shall 
occur no less than every 3 years, regardless of whether any adjustments 
have been proposed, and shall be completed within 9 months. 

 
(20 ILCS 3855/1-75(d)(3)(D)(vii))  Indeed, FutureGen has already agreed with ComEd 

that this provision should be incorporated into the sourcing agreement.   (FutureGen 

Response, Exhibit A, pp. 15-19, and Exhibit B, pp. 3, 7, 8, 9, and 15) 

 All parties who have commented on the status of the sourcing agreement, 

including FutureGen, agree that it will not be feasible to resolve all issues in the current 

docket.  FutureGen, for instance, speaks of a “Phase 2” proceeding “in the first half of 

2013,” to make “capital cost and rate-of-return determinations.”  (FutureGen Response, 

p. 23)  Thus, in terms of the specific mechanism through which benchmarking is to be 

applied (both before the facility is built and throughout the life of the FutureGen 

contract), Staff suggests those details must be developed during such a latter 

proceeding.  

4. FutureGen’s ROE Proposal 

The FutureGen Response presents a revised sourcing agreement, including 

Section 5.2(b), which governs the regulatory review and approval of an appropriate rate 

of return for the project.  (FutureGen Response, Ex. A)  The FutureGen Response 

states: 

The FutureGen Alliance…has requested the Commission to approve the 
45/55 capital structure and the rate of return in this proceeding (either 
when it rules on the plan or in the subsequent Phase II proposed by the 
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FutureGen Alliance) in order to allow it to continue in meaningful 
discussions with potential Project equity participants (and lenders).  
Without some form of authorized capital structure and rate of return, it is 
very unlikely that the FutureGen Alliance can secure meaningful equity 
(and debt) commitments from third parties, the project will not proceed and 
the ARRA funds will be forfeited. 

 
(FutureGen Response, p. 29) 

Similarly, the FutureGen Response states: 

…the rate of return on equity requested by the FutureGen Alliance is 
necessary to support financing of the Project…  The FutureGen Alliance, 
however, can be flexible on capital structure, but any such flexibility must 
recognize that that to be successfully financed and developed the Project 
requires a fixed payment each month that covers all of its fixed costs 
necessary to service debt and equity providers as described in the Cost 
Report.  The hypothetical capital structure proposed by the FutureGen 
Alliance ensures that the fixed payment is clearly defined for potential 
project lenders and investors using agreed upon assumptions about 
debt/equity ratios, the market cost for debt and an authorized return for 
equity.  If the Commission determines that a different structure is 
appropriate, the FutureGen Alliance would require that such structure be 
capable of generating the same monthly fixed payment as outlined above. 

 
(FutureGen Response, pp. 28-30) 

The Plan seeks Commission approval of the sourcing agreement to secure 

financing for the unfunded portion of the project and to allow pre-commercial operation 

date work on the project to proceed.  (Plan, p. 75)  However, FutureGen’s revised 

Section 5.2(b) fails to provide insight to investors as to what they may expect regarding 

a Commission authorized rate of return on common equity (“ROE”).  (FutureGen 

Response, Ex. A, pp. 15-16)  In contrast, both of the proposals Staff submitted for 

revising Section 5.2(b) of the sourcing agreement clearly defined a lower boundary for 

an authorized ROE for the project given the Plan’s emphasis on securing financing for 

the unfunded portion of the project.  (Staff Objections, pp. 35-37)  Moreover, 
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FutureGen’s request that the Commission approve its proposals on capital structure and 

rate of return (FutureGen Response, p. 34) contradicts Exhibit B of the FutureGen 

Response, which states that Section 5.2(b) of the sourcing agreement reflects 

FutureGen’s proposal only and does not purport to bind the Commission.  (FutureGen 

Response, Ex. B, pp. 11-12) 

FutureGen’s revised sourcing agreement fails to address the numerous problems 

Staff has identified regarding Section 5.2(b).  (Staff Objections, pp. 30-35)  Namely, 

Staff opposes the 120-day deadline, defining the capital structure within the sourcing 

agreement,1 the criteria for the Commission’s consideration, and adjusting the rate of 

return using corporate bond yields.  Therefore, in its Objections, Staff provided the 

Commission two alternative proposals for replacing Section 5.2(b), which would 

establish an ROE for the Project by either formula or a traditional ratemaking process.  

Both of those proposals benefitted equity investors by defining a lower boundary on the 

authorized ROE and recognized that any Commission-authorized rate of return should 

consider the actual capital structure and cost of debt for the project, both of which are 

currently unknown.  (Staff Objections, pp. 35-37) 

FutureGen opposes Staff’s proposals on the basis that Staff’s ROE proposal is 

substantially lower than the FutureGen proposal and unlikely to attract equity investors.”  

(FutureGen Response, pp. 28 and 30)  Yet, FutureGen’s argument focuses on Staff’s 

proposal for determining FutureGen’s ROE by formula and ignores that Staff also 

proposes language that would allow the Commission to determine FutureGen’s ROE 

                                            
1
 FutureGen claims its hypothetical capital structure, comprising 55% debt and 45% equity, is based on 

Section 1-75(d)(3)(A)(i) of the IPA Act.  (FutureGen Response, p. 28)  Staff reiterates that, in Staff’s view, 
Section 1-75(d)(3)(A)(i) of the IPA Act is not mandated for FutureGen2.0 sourcing agreements.  (Staff 

Objections, Attachment A, p. 1) 
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through a traditional ratemaking process, which would provide an opportunity for the 

Commission to more thoroughly investigate the appropriate ROE for the project, subject 

only to Staff’s proposed lower limit on the ROE and an 11.5% cap.  (Staff Objections, p. 

37) 

FutureGen argues Staff developed its proposal by beginning with the Energy 

Infrastructure Modernization Act (“EIMA”) formula, which was designed to incentivize 

regulated distribution utilities to make system and service improvements for retail 

customers; thus, Staff’s proposal is not relevant for determining the ROE for a retrofitted 

power plant using novel technology.  (FutureGen Response, p. 30)  Granted, an EIMA-

style formula is not ideal for determining the investor-required ROE for a retrofitted 

power plant.  However, Staff recommends a formula-based ROE mechanism for the 

Commission’s consideration as an option in the event that the Commission decides a 

more expeditious ROE determination is desirable than is possible through a traditional 

rate of return investigation.  Nevertheless, both of Staff’s proposals define the lower 

boundary on an authorized ROE given the IPA’s desire to secure financing for the 

unfunded portion of the project and to allow work on the project to proceed.  (Plan, p. 

75)  FutureGen alleges its proposal is distinguishable from the EIMA formula, which 

assures utilities they will be entitled to recover costs.  (FutureGen Response, pp. 30-31)  

Staff reiterates that the FutureGen proposal also includes a reconciliation mechanism. 

Furthermore, FutureGen’s original proposal for Section 5.2(b) requested a rate of 

return “no lower than the weighted average authorized total rates of return of the electric 

utilities in accordance with their original cost rate base for their electric distribution 

assets as of January 1, 2013.”  (Plan, Appendix VI, Section 5.2(b))  The electric utilities’ 
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authorized rates of return as of January 1, 2013, will be based on the EIMA formula.  

Thus, FutureGen contradicts itself again, this time by relying on the EIMA formula for a 

lower bound while simultaneously opposing Staff’s proposal on the basis that it begins 

with the EIMA formula.   That aside, Staff has thoroughly explained why the electric 

utilities’ rate of return would not be appropriate for FutureGen.  (Staff Objections, pp. 33-

34) 

FutureGen also argues: 
 
Staff asserts that the only Project operating risk is “prudence and 
reasonableness.”  This assertion ignores the fact that Project equity will 
need to be invested on or before construction phase of the Project.  As 
such, equity investors will be exposed to various potential construction 
risks (such as delay, force majeure, technology risks, cost overruns, etc.)  
Even during the operating period, there are risks beyond simply prudence 
review, including technology and operating risks, and minimum energy 
generation and heat rate commitments made by the FutureGen Alliance in 
the Sourcing Agreement.  Counterparty (buyer) default under the Sourcing 
Agreement is an additional risk that utilities providing distribution service 
typically do not face exposure on because they have the ability to seek 
recovery of their costs from other customers. 

 
(FutureGen Response, p. 31) 

 
The risks faced by FutureGen investors will ultimately be a function of the final 

terms of the sourcing agreement.  That is, the risk profile of the project will not be clear 

until there are concrete provisions governing contract price (including the extent and 

frequency of Commission review of the contract price and the inputs for the contract 

price calculation), force majeure, cost overruns, and counterparty risk, to name a few.  

Such an extensive and complex analysis cannot be done in the context of this 

proceeding due to time constraints and conflicting recommendations relating to sourcing 

agreement provisions.  For example, a potential source of operating risk depends upon 
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the Commission’s final determination regarding the benchmarking standard.  FutureGen 

proposes to apply the benchmark to its estimated project cost in advance of beginning 

construction to determine whether the Project moves forward whereas Staff and other 

parties propose to compare contract prices to price-based benchmarks throughout the 

term of the sourcing agreement  (FutureGen Response, p. 25)  The former proposal 

would mitigate operating risk related to cost overruns whereas the latter proposal would 

be a source of operating risk for FutureGen investors that should be reflected in the 

ROE. 

It is noteworthy that the sourcing agreement clearly states FutureGen intends to 

sell electric energy produced by the project and each buyer will have a proportionate 

obligation to pay for “full capital and operating costs of the Project based on that buyer’s 

share of the output.”  It also states “buyer will compensate seller for its proportionate 

share of all costs associated with constructing, owing, operating and maintaining the 

project.”  (FutureGen Response, Ex. A, p. 1)  As Staff’s Objections note, the draft 

sourcing agreement represents a promise that FutureGen will only charge what it 

actually costs for it to produce electricity.  Thus, Staff recommends periodic audits and 

reconciliation proceedings, which “will help ensure that it will only recover its actual 

costs.”  (Staff Objections, pp. 21-22 and 28)  Those proposals suggest there is little 

operating risk other than the risk of disallowance by the Commission. 

FutureGen states further, “[c]ounterparty (buyer) default under the Sourcing 

Agreement is an additional risk that utilities providing distribution service typically do not 

face exposure on because they have the ability to seek recovery of their costs from 

other customers.”  (FutureGen Response, p. 31)  Utilities procure power using a 
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competitive procurement process that involves counterparties not regulated by the 

Commission whereas FutureGen’s buyers would include Illinois public utilities.  In the 

event of a supplier default under a utility procurement contract, the costs related to a 

counterparty default are audited and reported to the Commission, and subject to the 

same examination as all other costs recovered through the utilities’ power purchase 

tariffs, to ensure those costs are reasonable.  (See Ameren Illinois Company d/b/a 

Ameren Illinois, Electric Service Schedule III.C.C. No. 1, Original Sheet No. 25.016, 

“Rider PRE – Purchased Electricity Recovery;” Commonwealth Edison Company, 

ILL.C.C. No. 10 1st Revised Sheet No. 329, “Rider PE Purchased Electricity”).  Towards 

that end, nothing in sourcing agreement suggests FutureGen would be subject to a 

different examination. 

FutureGen also argues, “Staff’s proposal ignores the fact that interest rates are at 

historical lows, that the market does not expect them as a general matter to stay at this 

level, and thus equity investors require returns that reflect their longer terms view of 

where returns should be.”  (FutureGen Response, p. 31)  Yet, FutureGen’s own 

proposal includes a rate of return adjustment based on bond yields.  (FutureGen 

Response, Ex. A, p. 16)  Further, Staff’s proposal would permit a one-time upward 

adjustment in the rate of return on common equity, subject to an 11.5% cap.  Thus, the 

Commission should reject this argument by FutureGen. 

FutureGen states, “the FutureGen Project, aside from third party equity, has no 

opportunity to earn a profit on the investment or opportunity to somehow capture 

additional investment upside.”  (FutureGen Response, p. 31)  FutureGen is mistaken.  It 

is a well-known principle that the option to expand has value.  In this instance, the Plan 
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notes the project is experimental and, as such, opportunities to capture additional 

investment upside would likely result in the future if the project is successful.  

Specifically, the Plan states: 

The purposes and anticipated benefits of this project include the potential 
to validate the cost and performance of commercial-scale, near zero 
emissions oxy-combustion coal-fueled power generation with carbon 
capture and sequestration, and to advance the technology necessary to 
cleanly convert Illinois basin coal.  In addition, the plant is in the process of 
receiving $1 billion in federal stimulus funds and additional state-level 
grant funding.  These funding sources, coupled with the non-profit status 
of the FutureGen Alliance, significantly improve the economics of the 
project. 

 
(Plan, p. 75) 
 

In summary, the upside to investors might not come directly from FutureGen2.0, in 

which Illinois is to be a laboratory that is funded by Illinois ratepayers and Illinois State 

and federal taxpayers.  Rather, the upside arises from the application of the technology 

and lessons learned from FutureGen2.0 to additional projects. 

FutureGen argues: 

Other regulatory bodies have recognized that energy infrastructure 
projects with risk profiles similar to the FutureGen Project merit higher 
rates of return on equity.  …there are relevant examples in the last two 
years of FERC-approved rates of return on equity for transmission 
projects ranging from 10.09% to 12.38%.  While not generation projects, 
these projects provide useful guidance on the returns that are appropriate 
for large scale electric power infrastructure development, and arguably 
have lower risk profiles than the FutureGen project as a first of a kind 
project. 

 
(FutureGen Response, p. 32)  As Staff has explained, the IPA itself could not identify 

similar projects, and, even if FutureGen could identify such projects, their risk profiles 

would be a function of the terms of their sourcing agreements.  (Staff Objections, pp. 
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32-33)  In its own words, the FutureGen project is “a first of a kind project.”  This 

statement regarding the novelty of the FutureGen project not only casts doubt on 

FutureGen’s ability to provide any examples of “energy infrastructure projects with risk 

profiles similar to the FutureGen project” that merit higher ROEs but it undermines 

FutureGen’s proposal that the Commission take into account “rates of return received 

by clean coal generation facilities similar to the Project” when determining a rate of 

return for the project.  (FutureGen Response, Ex. A, p. 15)  Moreover, FutureGen 

presents no evidence to support its claim that FERC-approved ROEs would provide 

useful guidance for the Commission to determine an appropriate ROE for the project or 

its claim that transmission projects have lower risk profiles than the FutureGen project. 

FutureGen also notes that the Kemper Project, owned by Mississippi Power 

Company (“Mississippi Power”), proposed an ROE of 10.6%-10.7% based on the 

weighted-average cost of capital of Mississippi Power, and in a related proceeding 

before FERC, Mississippi Power requested a 10.27% ROE with respect to a cost-based 

wholesale electric tariff and “acknowledged that much of the cost increase was 

attributable to the Kemper Project.”  (FutureGen Response, p. 32)  FutureGen does not 

explain why the Commission should consider either of those ROE proposals for the 

utility-owned Kemper Project appropriate proxies determining the ROE for FutureGen.  

Nevertheless, to the extent the Kemper Project is part of Mississippi Power’s rate base, 

it would be typical for a utility to request its weighted average cost of capital for that 

project given it would be a rate base asset.  With respect to the proposed ROE for the 

FERC proceeding, FutureGen notes the FERC-authorized rate increase was lowered 

through settlement proceedings, and “any resulting change to [ROE] is not made 
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explicit.”  (FutureGen Response, p. 33, footnote 12)  As such, that example also fails to 

assist the Commission in determining an appropriate ROE for FutureGen in the instant 

proceeding.  

FutureGen notes that the IPA commissioned a study to recommend an 

appropriate ROE for the Chicago clean energy synthetic natural gas (“SNG”) project 

that indicated the mean and median ROE for regulated electric utilities between 1992 

and 2011 “were well in excess of FutureGen’s proposed rate of return on equity of 

10%.”  (FutureGen Response, p. 33)  Notably, FutureGen fails to disclose that in that 

proceeding, the Commission authorized a 4.44% ROE for the SNG project.2  (Interim 

Order, Docket No. 11-0710, December 7, 2011, p. 9) 

FutureGen also notes its 10% ROE proposal “is not inconsistent with those 

granted to Illinois utilities for new investment, such as Ameren’s smart grid incentive 

return on equity of 10.05%.”  (FutureGen Response, p. 33)  FutureGen’s comparison is 

ironic given Ameren’s 10.05% ROE is based on the EIMA formula, which served as the 

starting point for Staff’s formula rate proposal in this proceeding, and which FutureGen 

opposed on the basis “[t]hat statute is hardly relevant for determining the appropriate 

rate of return on equity for financing a retrofitted power plant…”  (FutureGen Response, 

p. 30)  Nevertheless, Staff has already explained why the Ameren ROE would be 

inappropriate for FutureGen.  (Staff Objections, pp. 33-34) 

                                            
2
 The IPA-proposed Chicago Clean Energy sourcing agreement was an unusual contract, with very complex 

revenue-sharing provisions.  Potentially, the SNG project could earn a higher rate of return depending on 
construction and operating efficiencies and the market price of natural gas.  However, by the explicit terms of 
its proposed sourcing agreement, Chicago Clean Energy would have absorbed any and all construction costs 
and non-fuel O&M cost overruns – risks that FutureGen does not proposal to fully accept. 
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For all the foregoing reasons, as well as those set forth in Staff’s Objections, pp. 

30-38, the Commission should adopt Staff’s proposal for Section 5.2(b) of the sourcing 

agreement and reject FutureGen’s Section 5.2(b) provision as well as its proposed rate 

of return. 

B. EXPANSION OF ENERGY EFFICIENCY PROGRAMS  

1. Savings from Section 16-111.5B Programs 

Staff believes both Ameren’s and ComEd's concerns regarding penalties are 

exaggerated, and Staff believes the Commission should reject the utilities' arguments 

for the reasons set forth in Staff's Objections.  (Staff's Objections, pp. 45-47)  Staff 

believes that if the utilities do not meet the combined Section 8-103 and Section 16-

111.5B goals over a three year period, then the utilities would not face a loss of the 

Section 16-111.5B programs because that is a provision pursuant to Section 8-1033 and 

not Section 16-111.5B. (220 ILCS 5/8-103(i))  If the Commission adopts Staff's 

recommendation to combine the Section 8-103 and Section 16-111.5B goals, Staff 

recommends the Commission adopt 66,088 net MWh savings measured at the 

customer's meter as Ameren's annual Section 16-111.5B goal for the June 2013-May 

2014 program year (Staff Response to Objections, p. 38, Table 1, Column (f)) with the 

corresponding annual budget of $27,143,236 (Staff Response to Objections, p. 38, 

Table 1, Column (b)).   Similarly, if the Commission adopts Staff's recommendation to 

                                            
3
 "…In addition, the responsibility for implementing the energy efficiency measures of the utility making the 

payment shall be transferred to the Illinois Power Agency if, after 3 years, or in any subsequent 3‑year 

period, the utility fails to meet the efficiency standard specified in subsection (b) of this Section, as modified 
by subsections (d) and (e). The Agency shall implement a competitive procurement program to procure 
resources necessary to meet the standards specified in this Section as modified by subsections (d) and (e), 
with costs for those resources to be recovered in the same manner as products purchased through the 

procurement plan as provided in Section 16‑111.5. The Director shall implement this requirement in 

connection with the procurement plan as provided in Section 16‑111.5."  (220 ILCS 5/8-103(i)) 
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combine Section 8-103 and Section 16-111.5B goals, then Staff recommends the 

Commission adopt 108,649 net MWh savings measured at the customer's meter as 

ComEd's annual Section 16-111.5B goal for the June 2013-May 2014 program year 

("PY6") (See Table 1 below, Column (g))  with the corresponding annual budget of 

$31,412,493 (See Table 1 below, Column (c)).    

Nevertheless, if the Commission finds that the law does not allow the Section 8-

103 and Section 16-111.5B savings goals to be combined or if the Commission adopts 

NRDC's position that the goals should be kept separate for the purpose of PY6, then for 

the expanded Section 8-103 programs that the Commission approves in this 

proceeding, Staff proposes that the Commission simply require the Section 8-103 

evaluators to estimate how much of the savings from those expanded programs are due 

to the Section 16-111.5B expansion and exclude that portion from the utilities' 

accomplishments under Section 8-103 of the PUA.  If the Commission decides to keep 

the Section 8-103 and Section 16-111.5B goals separate, Staff recommends the 

Commission adopt 70,834 net MWh savings busbar as Ameren's annual Section 16-

111.5B goal for the June 2013-May 2014 program year (Staff Response to Objections, 

p. 38, Table 1, Column (d); IPA Plan, p. 58) with the corresponding annual budget of 

$27,143,236.  (Staff Response to Objections, p. 38, Table 1, Column (b))  Similarly, if 

the Commission decides to keep the Section 8-103 and Section 16-111.5B goals 

separate, Staff recommends the Commission adopt 118,515 net MWh savings busbar 

as ComEd's annual Section 16-111.5B goal for the June 2013-May 2014 program year 

(See Table 1 below, Column (e)) with the corresponding annual budget of $31,412,493 
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(See Table 1, Column (c)).  Staff notes that as a result of the utilities' opposition4 to 

combining the goals, the utilities have actually put themselves in a situation that 

increases the utilities' risk of not meeting goals under Section 8-103 of the PUA due to 

division of savings that can be attributed to Section 8-103 versus Section 16-111.5B 

being unknown for the residential lighting program, which is a significant portion of the 

utilities' portfolios.  Staff's recommendation from Staff's Objections (pp. 45-47), which 

Staff still supports, would have resulted in lower risk to the utilities because it simply 

combined the previously approved modified Section 8-103 goal with the new proposed 

Section 16-111.5B goals the utilities claimed they could achieve in this proceeding. 

Thus, ComEd's assertion that this approach "would set unreasonable goals" is 

misplaced, given the increase in goals is based entirely on the amount the utilities 

actually designated in their cost-effectiveness energy efficiency assessment as 

"achievable".  (ComEd Response, p. 16) 

Staff does not oppose NRDC's proposal, wherein the Commission may wish to 

keep the Section 16-111.5B savings goal and the Section 8-103 savings goal separate 

for the purpose of PY6. 

                                            
4
 Staff notes that Ameren would not object to combining the goals subject to several conditions set forth in 

Ameren's Response to Objections to the IPA Plan: "Ameren Illinois would not object to having the Section 
5/16-111.5B goals stacked on top of the PY6 Section 5/8-103 electric savings goal, thereby creating an 
aggregated total savings “goal,” an outcome that in concept is consistent with Staff’s position.  Ameren 
Illinois’ position, though, would be subject to the Commission also finding that (1) no penalties apply to the 
acquisition of the incremental savings goal established by the Plan (pursuant to Section 5/16-111.5B); (2) 
Ameren Illinois could count the achieved savings

5
 from the Section 5/16-111.5B programs towards the 

Section 5/8-103 savings goal; and (3) Ameren Illinois would be granted the flexibility to functionally manage 
the two portfolios, as one, aggregated portfolio that pulls from one aggregated source of funds.  Therefore, 
while there would remain two legally distinct savings goals being met by programs and measures approved 
under different Sections of the PUA, at the functional level, Ameren Illinois would administer those programs 
under a single portfolio. This result makes the most sense for the utilities and the ratepayers; it should be 
adopted."  (Ameren Response, pp. 14-15) 
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Table 1.  Cost-Effective Programs for ComEd for 2013-14 

ComEd 
Programs Third Party Vendor 

Program 
Cost  

Gross 
MWh 

Savings 
Busbar 

Net MWh 
Savings 
Busbar 

Gross 
MWh 

Savings 
At-the-
Meter 

Net MWh 
Savings 
At-the-
Meter 

(a) (b) (c) (d) (e) (f) (g) 

"Multi-family 
Common Area 

Lighting" 

Honeywell Utility 
Solutions and 

Franklin Energy  
$3,000,000 19,216 19,216 17,616 17,617 

"Energy Efficient 
Lighting" 

Applied Proactive 
Technologies  

$6,597,097 53,072 25,475 48,654 23,354 

"School Direct 
Install and 
Education" 

Wildan $801,328 2,033 1,728 1,864 1,584 

"Faith Based 
Behavioral 
Program" 

Shelton $215,000 1,091 894 1,000 820 

"All-Electric 
Single Family 

Retrofit 
Program" 

CSG $807,417 3,806 3,806 3,489 3,489 

"Low-Income 
CFL Distribution" 

OneChange $487,750 7,117 4,982 6,525 4,568 

"Small Business 
Direct Install" 

Nexant and 
Franklin Energy  

$19,503,901 78,015 62,412 71,521 57,217 

 
 

     
Total  $31,412,493 164,350 118,515* 150,669 108,649† 

Sources:  IPA Plan, p. 61; IPA Plan, Appendix II, ComEd Load Forecast, Appendix C-2 rev 3 10/12/12; 
ComEd's DRR-Staff JLH 1.02; Docket No. 12-0509, ComEd Ex. 2.0, pp. 9, 11, 17. 
† Staff supported goal if savings counted with 8-103 programs. 
* Staff supported goal if savings not counted with 8-103 programs. 

 

2. All cost effective programs and measures are not required to be 
included in the Plan by the IPA 

NRDC argues that Staff misconstrues Section 16-111.5(B) of the PUA because 

Staff claims that the law requires that “programs or measures included in the Plan must 

be cost-effective, not that all cost-effective programs or measure must be included in 

procurement plans.”  (NRDC Response, p. 2)  NRDC claims that the statute means: 

…the [Commission] may only approve a plan if it finds that the programs 
in the plan “fully capture the potential for all achievable cost-effective 
savings, to the extent practicable, and otherwise satisfy the requirements 
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of Section 8-103 of this Act.” In other words, the [Commission] has an 
obligation to ensure that the utilities have identified the opportunities for 
cost-effective savings, and are moving to capture those opportunities. 

 
(Id.) 
 
 NRDC misinterprets Section 16-111.5(B).  The Plan approved by the 

Commission need not include every program and measure that is cost-effective for the 

reasons set forth in Staff's Objections.  (Staff Objections, pp. 41-43)  With respect to 

Staff's recommendation to remove the word "all", NRDC argues that "the more 

technically accurate way to modify this sentence would be to keep the word "all" and 

add a phrase at the end of the sentence to reflect the statutory exceptions to that rule."  

(NRDC Response, p. 2)  The Commission should also reject NRDC’s qualifier of “unless 

a program is impracticable, does not otherwise satisfy the requirements of Section 8-

103….”  That qualifier does not cure the error in NRDC’s interpretation of Section 16-

111.5B(a)(4) because, again, the IPA is not required under the law to include “all” cost 

effective programs and measures in the Plan.5 (220 ILCS 5/16-111.5B(a)(4))   

3. Tri-Annual RFP Process 

 In its Response, Ameren “requests approval to align its Request For Proposal 

(“RFP”) process under Section 5/16-111.5B with its RFP process that it conducts for its 

tri-annual Plan filing under Sections 5/8-103 and 104, if appropriate.”  (Ameren 

Response, p. 17)  While Staff understands Ameren’s points, Section 16-111.5B(a)(3) is 

clear that the RFP process must be an annual solicitation: 

                                            
5
 Nowhere in Section 16-111.5B(a)(4) of the PUA does the word "all" appear: "(4) The Illinois Power Agency 

shall include in the procurement plan prepared pursuant to paragraph (2) of subsection (d) of Section 16-
111.5 of this Act energy efficiency programs and measures it determines are cost-effective…"  (220 ILCS 
5/16-111.5B(a)(4)) 
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…a utility shall conduct an annual solicitation process for purposes of 
requesting proposals from third-party vendors, the results of which shall 
be provided to the Agency as part of the assessment, including 
documentation of all bids received. 

 
(220 ILCS 16/111.5B(a)(3)) (emphasis added) 
 
 The electric energy efficiency procurement multiple year contracts could be 

allowed, but a solicitation would need to be done annually pursuant to Section 16-

111.5B(a)(3), not every three years.  The solicitation would not be necessary if no 

power needed to be procured. 

4. Utility Flexibility 

The Commission should reject AIC's opposition to Staff's recommended flexibility 

provisions.  (Ameren Response, pp. 11-13; Staff Objections, pp. 44-45)  In the past, the 

Commission granted flexibility based on the assertion that the flexibility would be used 

to increase cost-effectiveness, which is consistent with Staff's recommendation to which 

Ameren objects.  The Commission approved flexibility in Ameren's past energy 

efficiency plan in Docket No. 08-0104 based on Ameren's assertion such flexibility 

would be used to increase cost-effectiveness and net benefits to customers.  The 

Commission's Order states: 

AIU specifically requests flexibility to adjust these programs as needed to 
maximize their effectiveness and benefit to consumers, to recover 
prudently incurred costs of these programs through a rider, and to accept 
AIU's budgeted savings and spending targets as reasonable estimates 
until experience is gained and such estimates can be refined. 
 

(Final Order, Docket No. 08-0104, October 15, 2008, p. 2) (emphasis added) 

Likewise, in ComEd's previous energy efficiency Plan docket, the Commission 

approved its request for flexibility based on the assumption that such changes would be 
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subject to a rigorous analysis, including a cost-effectiveness analysis.  The 

Commission's Final Order in Docket No. 07-0540 states: 

ComEd’s witness Mr. Brandt noted that no party opposes the concept of 
flexibility, and that ComEd is not proposing unlimited flexibility (ComEd Ex. 
9.0 at 18-20).  Mr. Brandt explained that ComEd believes flexibility is a 
necessary requirement to achieve success in the portfolio, but explained 
that it does not view this as “carte blanche” to make wholesale changes to 
the portfolio.  (Id. at 19).  Mr. Brandt testified that all changes to the 
portfolio would be subjected to a rigorous analysis, including application of 
the TRC test.  (Id.).   
 

(Final Order, Docket No. 07-0540, February 6, 2008, pp. 34-35) (emphasis added)  The 

Commission's conclusion regarding flexibility states: 

Regarding the measure of flexibility that portfolio managers should have, 
this Commission agrees with the ComEd and ELPC witness Mr. Crandall 
that portfolio managers should have the flexibility to reallocate funds 
among programs… Mr. Brandt testified that all changes to the Portfolio 
would be subjected to a rigorous analysis.  The Commission agrees with 
Mr. Crandall’s suggestion that the relative share of funds assigned to 
specific sectors should remain approximately proportionate to the 
proposed levels in the plan.   
 

(Id., p. 35)  (emphasis added)  The Commission clearly approved utility flexibility in the 

past with the understanding that utilities would subject changes to cost-effectiveness 

analysis.  Thus, Staff recommends the Commission adopt Staff's recommendation 

regarding utility flexibility as articulated in Staff's Objections. (Staff Objections, pp. 44-

45) 

5. ComEd third party programs under Section 16-111.5B should be 
at least under the same level of rigor and management as 
Section 8-103 programs. 

Staff is especially concerned about ComEd's assertion that "it would be 

unreasonable to require the utilities to meet increased goals where third party programs 

were used in determining the kWh savings goal.  These third party programs are not 
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under the same rigor or management of ComEd's programs.  Thus, it would be unfair to 

hold the utility responsible for the performance of such programs."  (ComEd Response, 

p. 18) (emphasis added)  ComEd's reference to "ComEd's programs" in its response 

and in its Appendix C-2 is misleading. (ComEd Response, p. 18, Appendix C-2)  In fact, 

all of "ComEd's programs" are programs implemented by third parties.  (See Column (b) 

in Table 1 for a list of the third parties, ComEd is not listed in that column).   

ComEd should strive to prudently manage the third party programs approved 

under Section 16-111.5B, just as it strives to do for the third party programs approved 

under Section 8-103 of the PUA.  The Commission has an obligation to ensure that 

ratepayers are protected.  The statute also requires the IPA to reduce the amount of 

energy to procure based on the goals approved in the procurement plan.  Thus, if 

ComEd does not believe the third party proposed goals are achievable, then it should 

reduce them in its cost-effectiveness analysis, consistent with the approach Ameren 

took.  The statute is clear that the RFP process should be conducted consistent with the 

manner developed for Section 8-103 programs.  (220 ILCS 5/16-111.5B(a)(3)(G))           

ComEd should not treat Section 16-111.5B programs, which do not have a budgetary 

cap as the Section 8-103 programs do, with any less rigor than the Section 8-103 

programs.  In fact, Section 16-111.5B programs appear to contain more stringent 

requirements for approval than the Section 8-103 programs.  (220 ILCS 5/16-

111.5B(a)(3))  For example,  Section 16-111.5B(a) of the PUA requires each program to 

be cost-effective in order for it to be included in the procurement plan, whereas Section 

8-103 of the PUA has as a minimum requirement of plan approval that the entire 
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portfolio be cost-effective.  The Commission should direct ComEd to prudently manage 

and treat with sufficient rigor the Section 16-111.5B programs.  

6. Multi-family Program – ComEd requests Staff fully articulate all 
of its calculations 

With respect to the "Multi-Family Common Area Lighting" program, ComEd 

seeks clarification as to why Staff reported Gross MWh Savings At-the-Meter of 17,616 

MWh (Column (f) in Table 1) and Net MWh Savings At-the-Meter of 17,617 MWh 

(Column (g) in Table 1).  (ComEd Response, p. 19)  Staff's source for the values listed 

in Column (f) (Gross MWh Savings At-the-Meter) in Table 1 is ComEd's Appendix C-2, 

Energy Efficiency Analysis Summary, Column (E) At-the-Meter MWh.  Staff's source for 

the values listed in Column (g) Net MWh Savings At-the-Meter in Table 1 is ComEd 

work papers within which ComEd assumed 19,216,427 Net kWh Savings at the Busbar.  

Dividing by the energy loss factor included in those same work papers, Staff converted 

these Net Savings at the Busbar into Net Savings At-the-Meter of 17,616,820 kWh (or 

17,617 Net MWh Savings At-the-Meter). 

7. Fridge/Freezer Recycling Program 

ComEd believes Commission approval of its energy efficiency Plan in the past 

when the fridge/freezer recycling program was not a contested issue is reason enough 

for the Commission to reject Staff's recommendation regarding the inclusion of costs in 

the Total Resource Cost test (“TRC”) analysis for the utility's payments made to 

customers.  (ComEd Response, p. 21; Staff Objections, pp. 59-61)  Staff disagrees and 

notes that the Commission also approved Ameren's energy efficiency Plan in the past 

which did not use the same TRC approach as ComEd's Plan for the fridge/freezer 
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recycling program.  Since the fridge/freezer TRC calculation was never an issue brought 

to the Commission’s attention in either of the utilities' energy efficiency Plan dockets, 

and the Commission never made a determination regarding the correct TRC approach 

to use for this program, Staff recommends that the Commission consider the record in 

this proceeding which contains sufficient evidence to make an informed decision 

regarding the appropriate approach that ComEd should use in analyzing this program.  

(Staff Objections, pp. 59-61; NRDC Response, pp. 5-6)  Staff recommends the 

Commission adopt Staff’s recommendations regarding the correct TRC approach for 

ComEd to use in future Plan filings for the fridge/freezer recycling program as set forth 

in Staff’s Objections.  (Staff Objections, pp. 59-61)  Staff’s recommendation consists of 

ComEd classifying the money it pays to customers as both an incentive cost (which it 

already does) and as an incremental cost in the TRC analysis of the fridge/freezer 

recycling program. 

Further, NRDC agrees in part with Staff's recommendation and disagrees entirely 

with ComEd's approach of excluding all costs associated with payments made to 

customers in the TRC analysis for the fridge/freezer recycling program.  (NRDC 

Response, p. 5)  NRDC asserts that "some" portion of the payment the utilities make to 

customers should be included in the TRC analysis, but that the total cost to utilities for 

making this payment should be reduced by some theoretical (ultimately unknowable) 

amount representing the amount in excess of each customer's value of their lost 

amenity.  (See NRDC Reponse, p. 5)  However, NRDC does not recognize that Staff's 

recommendation already incorporates a reduction of the total cost the utilities pay to 

participants by the Net To Gross (“NTG”) ratio, to arrive at the net incremental costs 
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Staff proposes to include as costs in ComEd's TRC analysis.  (See Staff Objections, p. 

60)  Staff views the NTG as a proxy for customers' value placed on their lost amenity.  

NRDC's recommendation to reduce the cost by an arbitrary number, 50%, should be 

rejected.  (NRDC Response, pp. 5-6)  Further, Staff notes that NRDC does not 

specifically take issue with Ameren’s TRC approach to the program that includes all 

costs associated with payments made to customers as program costs in the TRC 

analysis.6  (Staff Objections, p. 60) 

NRDC also argues that “to the extent that the ramp-up of ComEd’s Fridge and 

Freezer Recycling programs next year is necessary to lay the foundation for greater 

cost-effective savings in the future, the multi-year screening approach taken by ComEd 

should be accepted.”  (NRDC Response, p. 6)  Consistent with the requirements set 

forth in Section 16-111.5B(a)(3), Staff contends that if the program is not proposed for 

multiple years as part of the procurement plan, then the utilities should not include 

multiple years in their cost-effectiveness screening as this would not properly reflect the 

cost-effectiveness associated with the proposed programs under the Commission’s 

consideration.  Further, Staff can verify that NRDC’s argument about ramp-up of 

ComEd’s Fridge and Freezer Recycling program is not reflective of the program for 

                                            
6
 While Ameren classifies the payment made to customers as a program cost, Ameren classifies the cost it 

incurs to transport and recycle the appliance as the incremental cost, which is reduced by the NTG ratio in 
the TRC analysis. ComEd classifies the cost it incurs to transport and recycle the appliance as a program 
cost in the TRC analysis, which is not reduced by the NTG ratio in the TRC analysis. As described in Staff’s 
Objections, Staff does not oppose the approach Ameren uses in its cost-effectiveness analysis of the 
fridge/freezer recycling program; however, the concern that Staff has with ComEd’s approach is that ComEd 
does not include any portion of the payment made to customers anywhere in the TRC analysis, which 
understates costs associated with the program in the TRC analysis. (Staff Objections, p. 60)   
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PY6.7  Thus, Staff believes the Commission should reject NRDC's assertions about the 

cost-effectiveness of the fridge/freezer recycling program.  NRDC's assertions do not 

provide evidence that shows the program is cost-effective. Staff recommends that the 

Commission exclude ComEd’s fridge/freezer recycling program from the procurement 

plan. 

III. CONCLUSION 

 Staff respectfully requests that the Illinois Commerce Commission consider 

Staff's Reply to Responses to Objections to the IPA’s 2013 Procurement Plan and the 

various recommendations contained herein. 

 

       Respectfully submitted, 
 
 
 
       /s/________________________ 
 JESSICA L. CARDONI 

JOHN C. FEELEY 
 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601 
Phone:  (312) 793-2877 
Fax:  (312) 793-1556 
jcardoni@icc.illinois.gov 
jfeeley@icc.illinois.gov 
 

 
October 22, 2012 

Counsel for the Staff of the  
Illinois Commerce Commission 

 

                                            
7
 ComEd’s fridge/freezer recycling program has already gone through a ramp-up, with over 11,500 units 

recycled during PY1 (June 2008-May 2009 program year) to over 50,200 units recycled during PY4 (June 
2011-May 2012).   
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