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STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

ILLINOIS POWER AGENCY 
 
Petition for Approval of the  
220 ILCS 5/16-111.5(d) Procurement Plan 

: 
: 
: 
: 

No. 12-0544 

COMMONWEALTH EDISON COMPANY’S  
VERIFIED REPLY TO CERTAIN RESPONSES TO  

OBJECTIONS TO THE IPA PROCUREMENT PLAN 

Commonwealth Edison Company (“ComEd”), pursuant to Section 16-111.5(d)(3) of the 

Illinois Public Utilities Act (“PUA”) and the October 4, 2012 ruling of the Administrative Law 

Judge, submits this verified reply (“Reply”) to certain responses (“Responses”) to objections 

(“Objections”) filed with respect to the proposed 2013 Power Procurement Plan (“Plan”).  This 

Reply addresses responses filed by the Illinois Power Agency (“IPA”), the Illinois Commerce 

Commission (“ICC” or “Commission”) Staff (“Staff”), Ameren Illinois Utilities (“Ameren”), 

Wind on the Wires (“WOW”), the Environmental Law & Policy Center (“ELPC”), the 

FutureGen Industrial Alliance, Inc. (“FutureGen”), the Illinois Competitive Energy Association 

(“ICEA”), and the Retail Energy Supply Association (“RESA”), the Coalition of Energy 

Suppliers (“CES”), Exelon Generation Company, LLC and Constellation NewEnergy, Inc. 

(collectively, “Exelon”), the Natural Resources Defense Council (“NRDC”), the Illinois 

Coalition to Advance Renewable Energy (“I-CARE”), and the Illinois Competitive Energy 

Association (“ICEA”), which filed jointly with the Illinois Industrial Energy Consumers 

(“IIEC”).  This Reply focuses on the most important issues.  The fact that ComEd does not reply 

to a particular Response or argument does not imply agreement or acceptance by ComEd. 

ComEd also continues to note that a number of Responses, like many Objections, are 

argument, but not evidence.  To be evidence, factual statements must be attested to by a 
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competent witness, not counsel.1  Factual statements and materials must also be otherwise 

properly admissible. 2  For example, hearsay documents (i.e., documents whose author is not a 

verifier/witness) are not evidence of the truth of the matters asserted therein, and cannot create a 

genuine issue of material fact or support a Commission factual finding.3   

I. STATUS AND EVOLUTION OF THE IPA’S RECOMMENDED PLAN 

The IPA, in its Response, reaches several important conclusions in response to parties’ 

comments.  ComEd welcomes these conclusions and appreciates the IPA’s openness to the 

evidence and other information provided in the parties’ Objections.  In particular, the IPA states: 

 “FutureGen costs should be unavoidable but spread in a competitively neutral 

way.  Moreover, the obligation to purchase the output of the FutureGen facility 

should be shared based on their pro rata share of the electricity consumption of… 

each suppliers’ customers.”4  While there is no authorization in either the IPA Act 

or Section 16-111.5 of the PUA for either a utility or the IPA on behalf of a utility 

to procure energy for any customer group other than eligible retail customers, 

ComEd agrees with these underlying goals and believes its proposal complies 

with these goals.   

                                                 
1 The pleadings of Ameren, CES, ELPC, Exelon, FutureGen, I-CARE, ICEA-IIEC, NRDC, RESA and 

WOW all suffer from this defect.  Their filings may be proper argument, but they are not evidence and cannot be 
relied on as such.   

2 IPA Reply at 5. 
3 Ill. R. Evid. 801(b), 802; Schwendener. v. Jupiter Elec. Co., 358 Ill.App.3d 65, 79 (1st Dist. 2005) 

(Supreme Court Rule 191(a) requires that affidavits attesting to facts “‘shall be made on the personal knowledge of 
the affiants; * * * shall not consist of conclusions but of facts admissible in evidence; and shall affirmatively show 
that the affiant, if sworn as a witness, can testify competently thereto.’  In this case, [the] unsworn and unverified 
letter [attached to the affidavit] constitutes inadmissible hearsay and cannot be relied upon in support of [the] motion 
for summary judgment.”).  No recognized exception (see Ill. R. Evid. 803) to the hearsay rule is relevant.  See also 5 
ILCS 100/10-40 (a); 83 Ill. Admin. Code § 200.610 (generally adopting rules of evidence). 

4 IPA Reply at 6. 
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 Though the IPA does not specifically endorse or reject any particular proposals in 

its Response, it states “the IPA favors modifications [to the FutureGen sourcing 

agreement] that reduce administrative burden on all parties and ratepayers, 

effectuate competitive neutrality, and ensure that FutureGen 2.0 minimizes over- 

and under-recovery.”5  ComEd notes that it has proposed various modifications to 

the sourcing agreement, as reflected throughout its pleadings and in its proposed 

modified sourcing agreement, which it believes will best accomplish these very 

goals. 

 The IPA “agrees with Staff and the implication that no distributed renewable 

resources will be procured at this time.”6  ComEd agrees with this approach, as 

indicated in its Objections (“the IPA has put forth a framework for a DG program, 

many details of which must be worked out or further articulated.  However, that 

type of program development will be better accomplished in the context of 

workshops when the time is appropriate.”7). 

II. FUTUREGEN SOURCING AGREEMENT 

Staff,8 the IPA,9 FutureGen and RESA10 all submitted Responses to the various 

objections that have been submitted regarding the procurement of energy from the FutureGen 

clean coal facility.  ComEd replies to those Responses as follows. 

                                                 
5 Id at 10. 
6 Id at 16. 
7 ComEd Objections at 20. 
8 Staff Response at 2-26. 
9 IPA Response at 2-10. 
10 RESA Response at 1-13. 
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A. FutureGen Must Demonstrate that it Satisfied the “Lowest Total Cost 
Over Time” Standard in Section 16-111.5(d)(4) of the PUA. 

FutureGen argues that the standard set forth in Section 16.111.5(d)(4) of the PUA does 

not apply to the procurement of clean coal from retrofit facilities.11  Instead, FutureGen asserts 

that only the cost-effective rubric described in Section 1-75(d)(1) of the Illinois Power Agency 

Act (“IPA Act”) must be met.  This is not correct and should be rejected.  Section 1-75(d)(1) 

nowhere says that “cost-effective” is the sole standard the Commission must use in order to 

determine the appropriateness of procuring clean coal energy.  Rather, “cost-effective” is simply 

and generally used to describe the type of clean coal facilities that would satisfy the state’s goal 

for clean coal procurement.  This becomes very clear when viewing the language in the retrofit 

provision, Section 1-75(d)(5).  That section provides that “the Commission may approve any 

such utility sourcing agreements that do not exceed cost-based benchmarks…” (emphasis 

added).  If “cost-effective” was the sole standard by which the Commission was to evaluate a 

sourcing agreement with a clean coal facility, the Illinois General Assembly (“General 

Assembly”) would have used “shall” instead of “may” in that section.  Instead, the General 

Assembly left it to the Commission’s discretion to approve purchases from clean coal facilities 

even if they met the cost-effective standard.  The only standard the General Assembly provided 

the Commission to guide it in such a matter is set forth in Section 16-111.5(d)(4) of the PUA.  

That is the standard that should apply here. 

Both FutureGen12 and the IPA13 refer to the renewable energy resource provisions of the 

IPA Act and the Commission’s implementation of those provisions as support for their position.  

                                                 
11 FutureGen Response at 12-16. 
12 FutureGen Response at 13-14. 
13 IPA Response at 8-9. 
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However, that analogy is not appropriate.  Section 1-75(c) of the IPA Act does not give the 

Commission discretion as to whether or not to procure renewable resources or as to the amount 

of such resources to procure.  Instead, the General Assembly has directed that renewable energy 

resources must be procured in specified amounts, provided they are cost-effective and within the 

statutory bill impact caps.  That is a vastly different arrangement than what the General 

Assembly set out in Section 1-75(d), where the General Assembly merely set forth a “goal” for 

the procurement of clean coal and expressly provided that the Commission “may” approve any 

purchase of clean coal energy that is cost-effective. 

Similarly, the references to the Commission’s decisions to procure long-term renewable 

energy resources provide no help here.  The issue in those proceedings was not whether or not 

renewable energy resources were the least cost type of resource to procure.  As noted above, the 

General Assembly had already determined and directed that renewable energy resources be 

procured.  Thus, the issue before the Commission related to what term the renewable energy 

resources should be procured, i.e. long-term, mid-term or short-term.14  That is a much different 

issue. 

Thus, the “lowest total cost over time” standard should govern the Commission’s 

decision in this matter.  While FutureGen has presented some information regarding the cost of 

energy from its facilities, it has presented no information comparing that cost to the cost of 

procuring energy from other sources, i.e. spot market, coal or gas facilities, or even renewable 

energy resources.  Therefore, it is difficult to discern how the Commission could make the 

findings required by the PUA on the basis of the information currently before it. 

                                                 
14 See Commission Order of December 28, 2009 in Docket No. 09-0373, at 39-120. 
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B. All Provisions Listed in Section 1-75(d)(3) of the IPA Act Must Apply 
to the Sourcing Agreement with FutureGen 

Both Staff15 and FutureGen16 continue to argue that only certain provisions of Section 1-

75(d)(3) of the IPA Act apply to sourcing agreements with FutureGen.  However, both parties 

continue to ignore the express directive from the General Assembly, set forth in the definition of 

“sourcing agreement,” that sourcing agreements “shall” contain those provisions.  Neither party 

provides any support for their claim that the General Assembly intended only certain provisions 

to apply, and the selection process they suggest the Commission use to decide which provisions 

should apply is unreasonable. 

When the General Assembly wanted certain sections of the IPA Act to apply to only 

sourcing agreements with the Initial Clean Coal Facility, they were very clear about it.  In 

Section 1-75(d)(3), the General Assembly expressly provided that sourcing agreements with the 

Initial Clean Coal Facility was to be subject to the “satisfaction of the requirements of paragraph 

(4) of the subsection (d)…”  Thus, the General Assembly did not require sourcing agreements 

with other clean coal facilities to satisfy these requirements.  The legislature made this clear by 

leaving out of the definition of “sourcing agreement” any reference whatsoever to Section 1-

75(d)(4).  It is understandable why the General Assembly would draw this distinction.  The 

Initial Clean Coal Facility was to be subject to a different approval process than other clean coal 

facilities, as evidenced by the requirement that it obtain legislative approval, while other clean 

coal facilities must obtain Commission approval. 

However, there is no readily apparent reason why the General Assembly would provide 

different contract terms for the initial and other clean coal facilities, and indeed neither Staff nor 

                                                 
15 Staff Response at 10-11. 
16 FutureGen Response at 12. 
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FutureGen offer any.  In fact, several of the provisions that Staff and FutureGen argue should not 

apply to sourcing agreements with regular clean coal facilities provide key consumer protections 

and/or ensure that the facility will indeed advance the policy goal of developing clean coal 

technology.  For example, subsection (A)(ii) requires the netting of revenues received from the 

sale of energy, capacity and ancillary services from the facility against the costs of the facility in 

determining the price to be charged consumers for the output of the facility.  It is understandable 

why FutureGen opposes this provision, but, it is less clear why Staff believes the General 

Assembly did not intend to extend this consumer protection to purchases from other types of 

clean coal facilities.   

Similarly, subsections (B)(iii) and (C)(i) set forth the obligations of the utilities and RES 

to procure energy from the facility in proportion to their load.  This subsection ensures that all 

retail customers in Illinois share equally in the cost of the development of this technology.  Why 

the General Assembly would want retail customers to share equally in the cost of the Initial 

Clean Coal Facility, but not in the costs of other clean coal facilities, is unclear and highly 

problematic.   

Subsection (D)(v) requires documentation of the amount of carbon emissions the facility 

has sequestered and sets forth monetary penalties for not meeting statutorily required amounts.  

This documentation is necessary to ensure that the facility is in fact operating as a clean coal 

facility within the meaning of the law, and actually developing the technology for which 

consumers are being asked to pay significant premiums.  Yet Staff and FutureGen incorrectly 

assert the General Assembly intended for this requirement to apply only to the Initial clean coal 

facility.  Lastly, subsection (D)(vii) requires Commission approval prior to any change in the 

price of the output of the facility.  This is another key consumer protection that ensures that 
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consumers are not forced to pay a price unilaterally set by the facility owner.  Yet, again, 

according to Staff and FutureGen, the General Assembly intended to extend this protection only 

to purchasers from the Initial Clean Coal Facility.   

Staff and FutureGen’s position has no support in the law, produces numerous 

inconsistencies, leads to absurd results, and is highly unfair, discriminatory and unreasonable.  It 

should be rejected by the Commission in order to accomplish the General Assembly’s clearly-

stated intent to apply all provisions of Section 1-75(d)(3) in a fair and non-discriminatory manner 

to all sourcing agreements. 

C. The Proposal to Require the Utilities to Procure the Entire Output of 
FutureGen has no Support in the Law and Should be Rejected 

RESA17 and the IPA18 support Staff’s19 alternative proposal to require the utilities to 

procure the entire output of FutureGen and to collect the costs from all of their delivery service 

customers.  None of the parties offers any support whatsoever for this proposal, and for the very 

simple reason that there is none. 

Section 16-111.5 of the PUA authorizes utilities to procure power pursuant to a 

procurement plan only for its “eligible retail customers.”20  The IPA Act authorizes the IPA to 

develop that procurement plan for the utilities,21 and in support of this authorization provides for 

the establishment of a Planning and Procurement Bureau within the IPA whose responsibilities 

include the development of the procurement plan for “the eligible retail customers of electric 

                                                 
17 RESA Response at 12. 
18 IPA Response at 3. 
19 Staff Response at 9-10. 
20 220 ILCS 5/16-111.5. 
21 20 ILCS 3855/1-20(a)(1). 
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utilities[.]”22  Similarly, the IPA Act provides for the procurement of renewable energy 

resources23 and clean coal electricity,24 in each instance “to serve the load of eligible retail 

customers[.]”  There is simply no authorization in either the IPA Act or Section 16-111.5 of the 

PUA for either a utility or the IPA on behalf of a utility to procure energy for any customer 

group other than eligible retail customers.25 

Since there is no support or authorization for Staff’s alternate proposal, it should be 

rejected. 

D. Sourcing Agreement Issues 

Both Staff26 and FutureGen27 addressed various issues in relation to the terms of the 

sourcing agreement. 

1. Additions to Conditions Precedent 

In its Objections, ComEd suggested that section 3.1 of the sourcing agreement be revised 

to require that FutureGen enter into a sourcing agreement with all utilities and RES before a 

buyer would incur any obligation under the agreement.28  Staff supported this proposal.29  

However, FutureGen opposes this as “not commercially feasible” as it would put the success of 

the project in the hands of the least cooperative party.30  Instead, FutureGen suggests that an 

                                                 
22 20 ILCS 3855/1-70(b) and 1-75(a). 
23 20 ILCS 3855/1-75(c)(1) 
24 20 ILCS 3855/1-75(d)(1) 
25 Section 16-111.5 does provide for ComEd to procure power for its other “supply” customers from 

“applicable markets.”  In its procurement plan, the IPA is requesting the Commission to determine that FutureGen is 
an applicable market from which the utility may procure energy to serve its hourly customers. This is an appropriate 
request and ComEd has no objection to it. 

26 Staff Response at 11-26. 
27 FutureGen Response at 24-34 and Exhibit B. 
28 ComEd Objections at 6-8. 
29 Staff Response at 11-12. 
30 FutureGen Response, Exhibit B, at 7-8.  
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order of the Commission requiring all utilities and RES to sign an agreement is a sufficient 

condition precedent.31   

FutureGen’s proposal is unreasonable and should be rejected.  The entry of a 

Commission order requiring all parties to sign is inadequate protection.  Such orders are open to 

appeal or collateral attack at the time of enforcement.  Moreover, such a limited requirement 

provides no incentive for FutureGen to expeditiously seek to execute agreements with all parties 

and to resolve any disagreements.  Unless all parties sign such an agreement, there are no 

assurances that the cost of the FutureGen facility will be fairly shared among all customers in 

Illinois.  FutureGen is not projected to come on line until 2017 at the earliest.  This gives 

FutureGen at least five years to execute contracts with all parties or to bring to the Commission’s 

attention any party who is refusing to sign.  If FutureGen seeks to reap the benefits of compelling 

consumers to buy the output of what is indeed a very expensive facility, then it is only fair that it 

be required to shoulder some of the burden of getting that accomplished.  It will have ample time 

to do so.   

2. Enforcement of Condition Precedent 

Staff proposes the Commission amend the sourcing agreement to provide that the Seller 

must petition the Commission for a finding that all conditions precedent have been met.  ComEd 

supports this proposal.  Pursuant to the proposed sourcing agreement, FutureGen will already 

need to file with the Commission for approval of its costs and pricing nine months in advance of 

the commercial operation date.  These two matters can be easily addressed together thereby 

minimizing the administrative burden. 

                                                 
31 FutureGen Response, Exhibit A, section 3.1. 
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3. Benchmarks 

Staff supports the proposal that the benchmarks be used to evaluate the initial estimated 

price for the output of FutureGen and all subsequent changes to that price.32 FutureGen argues 

that the benchmarks should be applied only to the estimates presented in this proceeding.  After 

that, only the rate cap should operate to limit the price for FutureGen.33  FutureGen’s proposal is 

not consistent with the IPA Act and is manifestly unreasonable. 

The cost numbers that FutureGen has presented in this proceeding can only be considered 

very preliminary estimates.  Indeed, construction of the facility has not begun and it is at least 

five years before the facility is expected to begin commercial operation.  After the facility begins 

operation, FutureGen would propose to change the price for the output of the facility on an 

annual basis for the (proposed) 30-year term of the facility.  The early estimates that have been 

presented in this proceeding may bear very little relation to the actual costs that wind up being 

incurred and that FutureGen will seek to recover from consumers.  It is those actual costs that 

consumers have to pay that the benchmarks must be evaluated against if they are to have any real 

value. 

The IPA Act supports this conclusion.  Section 1-75 (d)(1) provides that the benchmarks 

are “to assess all expenditures pursuant to such sourcing agreements covering electricity 

generated by clean coal facilities[.]”  The focus of this language is on the actual expenditures 

under the agreement for energy that has been generated.  There is no indication whatsoever that 

the benchmarks are to be limited to assessing estimates of those costs.  FutureGen’s proposal 

                                                 
32 Staff Response at 13-14. 
33 FutureGen Response at 25-26. 
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should be rejected and the benchmarks should be used to evaluate the estimated prices in this 

proceeding and all changes proposed to those prices by FutureGen. 

4. Annual Rate Cap Test 

Staff agrees with ComEd’s proposal that the Commission should determine whether the 

rate cap has been exceeded.  Staff further clarified that FutureGen should be required to provide 

the Commission the information necessary to make the determination.34  ComEd agrees with 

Staff’s clarification.  The Commission’s determination would be made in the context of the 

annual review of FutureGen’s costs and charges, as to which FutureGen would be providing all 

of the necessary information. 

FutureGen agrees that the Commission should have a role in the determination of the rate 

cap issue.35  However, it appears that FutureGen continues to recommend that it should have the 

final determination through a proposed true-up process.36  This is not appropriate.  The 

Commission is required to approve all charges and will be doing so.  There is no reason to 

separate out the rate cap issue from the rest of the cost issues. 

5. Termination Payment Determination and Billing Disputes 

In its Objections, ComEd recommended that the Commission make any determination as 

to the amount of any termination payment and that the non-disputing party should only be 

required to pay the undisputed amount of any disputed termination payment or bills.   Staff 

                                                 
34 Staff Response at 14-15. 
35 FutureGen Response, Exhibit B, at 10. 
36 FutureGen Response, Exhibit A, section 6.3(b). 
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agreed with limiting payment to the undisputed amounts, but requested additional clarification as 

to several aspects of ComEd’s proposal.37 

First, Staff asked for an explanation as to why the termination payment should not be 

considered a bill rendered to a buyer based on already-approved costs and charges.  ComEd 

agrees that Staff’s suggestion represents one way in which the termination payment could be 

determined and that would be acceptable to ComEd.  However, FutureGen proposes to use cost 

and usage information as of the date of the termination.  This is likely to be different from the 

cost and usage information that the Commission would have approved in the most recent annual 

proceeding.  In addition, FutureGen proposes including certain costs that the Commission would 

not have previously approved, such as Cancellation Costs and Seller Decommissioning Costs.38 

Second, Staff asks parties to explain why the dispute resolution process in the sourcing 

agreement could not be used instead of having the Commission make the determination.  ComEd 

agrees that use of the dispute resolution process is one option.  However, the Commission will be 

making annual reviews of the costs of the project and of customer load data and will have 

acquired much expertise on these issues.  The dispute resolution process calls for the parties to 

agree to a resolution themselves or else pursue available legal remedies, which in this case would 

most likely be a court proceeding.  Beside the fact that courts have little expertise in this area, a 

court would have to start fresh with reviewing the cost and usage data.  Such a process could be 

lengthy and expensive.  While the parties could agree on a termination payment, it is likely that 

such a payment could become a disputed issue in a subsequent reconciliation proceeding in 

which the Commission would have to make a determination on the issue in any event.  Thus, 

                                                 
37 Staff Response at 19-20. 
38 FutureGen Response, Exhibit A, Section 16.5. 
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having the Commission make the decision in the first instance seems to be the most expeditious 

and least expensive method to pursue. 

6. Severability Clause 

ComEd proposes that the severability clause (Section 24.5) of the sourcing agreement be 

amended to provide that if the provisions in the sourcing agreement which require prior 

Commission approval for any change in price were ever to be deemed illegal or unenforceable 

for any reason, then the entire agreement would terminate.  Staff supports this proposal.39 

FutureGen responded by saying that this issue was addressed by FutureGen agreeing that a buyer 

is not responsible for disallowed costs.40   

It is unclear how FutureGen’s response addresses ComEd’s concern.  ComEd’s concern 

is that one of the principal consumer protections that the General Assembly provided in relation 

to procurements from clean coal facilities was the requirement that any charges and any change 

to those charges receive prior Commission approval.  If it were ever determined that the 

Commission had no such authority, under the doctrine of preemption, for instance, then one of 

the central tenets underpinning the whole program would be eliminated, such that the whole 

program should terminate.  FutureGen’s response does not address this concern. 

7. Net Energy Sales Price Component 

FutureGen proposed to determine its net energy sales amounts unilaterally on a monthly 

basis and to deduct that from its determination of the monthly Final Settlement Payment invoiced 

to each buyer.  ComEd objected to this proposal because it essentially amounts to a monthly 

reconciliation and would unreasonably allow FutureGen to unilaterally determine a component 

                                                 
39 Staff Response, pp. 23-24. 
40 FutureGen Response, Exhibit B, p. 10. 
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of price without any prior Commission review.  Instead, ComEd proposed that the net energy 

sales amounts be determined initially by the Commission pursuant to the annual review process 

specified in the sourcing agreement.41  In its Response, FutureGen accepted this proposal.42 

In its Response, Staff asked that ComEd clarify several aspects of this proposal.  First, 

Staff asked ComEd to explain the purpose and benefit of this proposal.  The purpose is to satisfy 

the statutory requirement that the Commission make all determinations as to price prior to those 

changes going into effect.  The benefit is the assurance it provides that consumer are always 

paying no more than a reasonable price for the clean coal energy.  Second, Staff asked whether 

and when actual net energy sales would be reconciled.  That reconciliation would occur annually 

in the same annual review process as a part of the Commission’s determination of the Contract 

Price Adjustment. Third, Staff asked how the proposal is intended to work in practice.  

FutureGen proposes to submit annually to the Commission 120 days before the commencement 

of a new contract year all of its projected costs for the next year.  Projected net energy sales 

would be one component of the information that FutureGen would submit.  Based on this 

information, the Commission would determine the Net Energy Sales Credit to be used in the 

determination of the Monthly Contract Prices.  In the next annual filing, these projected net 

energy sales would be reconciled with actual net energy sales through the Commission’s 

determination of the Contract Price Adjustment component of the Monthly Contract Prices. 

8. Monthly Contract Price Adjustment 

ComEd proposed that the Monthly Contract Price Adjustment should reconcile actual 

revenues as well as costs since the Monthly Contract Prices were determined on estimates of 

                                                 
41 ComEd Objections at 14. 
42 FutureGen Response, Exhibit A, sections 5.2(d)(vi); Exhibit B at 9. 
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both costs and usage.43  Both Staff and FutureGen agree with this proposal.44  However, 

FutureGen did not actually implement this proposal in the draft sourcing agreement it provided 

with its Response.45  The sourcing agreement should be revised as set out in the redlined draft of 

the sourcing agreement that ComEd attached to its Response.46 

9. Documentation of Carbon Sequestration 

ComEd objected that the proposed FutureGen sourcing agreement did not contain the 

carbon sequestration reporting requirements set out in Section 1-75(d)(3)(D)(v) of the IPA Act.  

FutureGen responded by arguing that such reporting is not required, but that it has nevertheless 

agreed to include it in the sourcing agreement.47  ComEd addresses above the issue of which 

terms and conditions must be included sourcing agreements.  As to FutureGen’s assertion it has 

agreed to include this provision in the sourcing agreement, which is only partially correct.  While 

FutureGen has included language agreeing to report on the amount of emissions sequestered, it 

has not included the additional language contained in the above-cited section that requires 

FutureGen to sequester at least 50% of its emissions or to obtain carbon offsets, pay penalties 

and have its authorized return on equity adjusted for failure to do so.48  

10. Prior Commission Approval for Change in Price 

ComEd proposed that section 5.2 of the sourcing agreement be revised to explicitly 

provide that no change in price would go into effect until the Commission specifically approves 

                                                 
43 ComEd Objections at 14. 
44 Staff Response, p. 25; FutureGen Response, Exhibit B at 9. 
45 FutureGen Response, Exhibit A, section 5.2(d)(viii). 
46 Commonwealth Edison Company’s Verified Response to Certain Objections to the Procurement Plan of 

the Illinois Power Agency (“ComEd Response”), Attachment, sections 5.2(b)(ix). 
47 FutureGen Response, Exhibit B at 7. 
48 FutureGen Response, Exhibit A, section 5.2(k). 
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or sets a price to be charged for the next contract year.  FutureGen responded by saying that 

section 5.2 provides for Commission approval of the capital structure and rate of return.49 

However, it is unclear how this addresses ComEd’s concern.  FutureGen proposes to submit to 

the Commission on an annual basis 120 days before the start of a new contract year an update of 

its costs.  However, that section does not state what happens if the Commission does not approve 

those costs within the 120 day period or what prices would be in effect for the new contract year.  

Section 5.2 of the sourcing agreement should be revised to explicitly state that no change in 

prices can go into effect until such time as the Commission enters an order approving the costs 

and setting new Monthly Contract Prices. 

III. LONG TERM RENEWABLES 

A. The Commission Should Approve in This Proceeding the IPA’s 
Proposal to Curtail Purchases of Long Term Renewable Energy 
Resources 

ComEd concurs with those parties who pointed out that the risk associated with a 

declining customer base relative to the long term renewables contracts does not fall on the 

utilities.50  The law, the Commission’s Order approving the long term renewables procurement 

and Appendix K to the Plan, and the language of the long term renewables contracts themselves 

all require or provide for the reduction or curtailment of utility purchases to stay within the 

statutory bill impact constraint.51   

                                                 
49 FutureGen Response, Exhibit B at 8. 
50 See Ameren Response at 1.    
51 20 ILCS 3855/1-75(c)(2); In re: Illinois Power Agency, Docket No. 09-0363, Order at 115-20 (Dec. 28, 

2009); Long-Term Master Agreement (FINAL) (November 8, 2010), Sample Confirmation, Additional Provisions, 
§ D (http://www.comed-energyrfp.com/2010-RFP/docs/lt/8Sample_Confirmation_Final_11-08-2010.pdf); see also 
Ameren Response at 10.   



 

18 

ComEd also concurs with Staff that providing for curtailment in the Plan is appropriate, 

and that arguments that it is either improper or premature are contrary to the law, the 

Commission’s Order approving the long term renewables procurement, and the long term 

renewable contracts themselves.52  Appendix K to the 2010 Plan clearly provides that “Utilities 

shall not be liable under the Long-Term PPAs (or any related financial swap agreements) for any 

costs that cannot be recovered from customers through those pass-through tariffs.”53  Section 

1-75(c)(2) of the IPA Act imposes a mandatory legal requirement that “the total of renewable 

energy resources procured pursuant to the procurement plan for any single year shall be reduced 

by an amount necessary to limit the annual estimated average net increase due to the costs of 

these resources included in the amounts paid by eligible retail customers in connection with 

electric service to [the statutorily prescribed limits].”54  Finally, as Staff points out, Section D of 

the Additional Provisions to the Sample Confirmation does not require that the utility go before 

the Commission, but rather contemplates, inter alia, a Commission order, rule, or decision 

“which could be the end result of a proceeding initiated by a utility petition, an IPA plan filing, 

or by the Commission on its own motion (among other ways) ….”55 

ComEd concurs with and supports the IPA’s proposal to update the approved forecasts in 

March 2013, and to use the updated forecasts to determine the level of necessary curtailments if 

the IPA, Commission Staff and utilities reach consensus.  As Ameren correctly notes, this same 

process was approved and used in the 2012 Plan.56  Ameren identifies the March update 

                                                 
52 Staff Response at 26-7. 
53 Docket No. 09-0373, The Illinois Power Agency's Motion for Leave to File Supplemental 

Recommendations for the Procurement Plan, Appendix K (Nov. 9, 2009). 
54 20 ILCS 3855/1-75(c)(2) (emphasis added). 
55 Staff Response at 27 (emphasis added). 
56 Ameren Response at 4; see also Plan at 19. 
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approach as one alternative that, if consensus is reached on the update by the utility, the IPA, and 

Staff, would become the sole basis for applicable curtailments under the long term renewables 

contracts.57  ComEd supports this approach. 

However, Ameren goes on to identify two other alternatives.  One alternative would use 

the November forecast update unless the March 2013 forecast update indicates that curtailments 

should be larger.  If and only if that situation occurs, Ameren proposes that the IPA petition the 

Commission for formal approval of the March forecast update and use of that forecast for 

curtailments.  The other alternative identified by Ameren would be for the IPA to make a 

separate filing seeking formal approval of the March 2013 forecast update.58 

To the extent these alternative proposals would apply to ComEd, ComEd disagrees with 

them.  The separate proceedings that Ameren identifies would be open-ended, with no certain 

end date, and could not possibly be completed in time for the necessary curtailments to take 

effect by June 1.  After that date, if curtailments are not implemented, customers will begin 

paying rates in excess of the statutory cap.  Moreover, additional proceedings are unnecessary.  

As indicated earlier, the update process proposed by the IPA was adopted and followed in last 

year’s plan.  In fact, the situation is far more certain this year than last year.  This year, the 

results of the municipal aggregation referenda will be known by the time the November updated 

forecast is submitted in this proceeding.  Last year, referenda from over 200 municipalities were 

on March 2012 ballots and the results were not known by the time the Commission entered its 

order approving the forecast in that proceeding.  In addition, this time around, the March updated 

                                                 
57 Id. at 5. 
58 Ameren Response at 5-6. 
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forecast will be able to capture additional information relating to the progress of implementing 

the aggregation programs.  That was not possible last year. 

This process is also consistent with the law.  The PUA requires the Commission to 

approve the forecast.59  The Commission has always done so and has followed a practice of 

requiring an updated forecast in November during the pendency of a proceeding.60  That is the 

process that the IPA proposes be followed once again this year.  In addition, the PUA requires 

the Commission to approve “criteria for portfolio re-balancing in the event of significant shifts in 

load.”61  The Commission has also typically required ComEd to update some or all of the inputs 

to its approved forecast in March so that the IPA can use that information to make any final 

adjustments in the quantities of energy it will be procuring.62  That is the same process that the 

IPA is proposing for use in this proceeding to determine the amount of renewables to curtail.  

The purpose of the update called for by the Plan is to capture the most recent data relative to 

municipal aggregation and customer switching as well as incremental energy efficiency 

programs approved by the Commission.63  ComEd would not be submitting a “new” forecast, but 

rather would be updating the forecast that will be approved by the Commission in this 

proceeding for more recent data relative to municipal aggregation and customer switching.  As in 

prior proceedings, the IPA’s proposal is consistent with the requirements for Commission 

approval of the load forecast. 

                                                 
59 220 ILCS 5/16-111.5(d)(4). 
60 See, e.g., Order of December 21, 2011, Docket No. 11-0660 (“Order”), at 186, Finding 4. 
61 220 ILCS 5/16-111.5(b)(4). 
62 See Order at 141-148 for a discussion of this issue on the last proceeding. 
63 See Plan at 56, 84. 
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The Commission’s order should provide that the forecast it approves shall be updated in 

March to reflect known customer switching and approved incremental efficiency programs and 

be used to determine any amounts to be curtailed under the long term renewable contracts. 

I-CARE argues that the IPA Plan calls for premature Commission authorization of the 

curtailment of renewable purchases under the long term renewables contracts.64  I-CARE argues 

that providing for curtailment in the Plan is unnecessary and inconsistent with the renewables 

contracts.65  This is incorrect on both the facts and the law.  It is undisputed and clearly 

established in the IPA Plan that purchases under ComEd’s long term renewables contracts will 

need to be curtailed in order to avoid violating the statutory bill impact limit.66  If I-CARE 

disagrees with and wishes to dispute any aspect of the Plan or the forecast upon which the Plan is 

based, they have the opportunity to do so in this proceeding.  From a legal perspective, and as 

noted above, the law establishes a mandatory obligation to reduce the renewable energy 

resources procured for any single year as necessary to meet the statutory bill impact limits.67  

There can be no doubt that this is the Plan and this is the proceeding in which the determination 

as to the amount of renewables to procure for the June 2013 – May 2014 period is statutorily 

required to be made.  This requirement and the related requirement of full cost recovery for costs 

incurred pursuant to approved plans were included in the plan approving the procurement of the 

long term renewables.68 

                                                 
64 I-CARE Response at 6. 
65 Id.   
66 Plan at 83. 
67 20 ILCS 3855/1-75(c)(2). 
68 See Docket No. 09-0373, The Illinois Power Agency's Motion for Leave to File Supplemental 

Recommendations for the Procurement Plan, Appendix K (Nov. 9, 2009).; 220 ILCS 16-111.5(l). 
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I-CARE asserts that the “there has been no finding – in the IPA Plan or otherwise – that a 

curtailment is required now.”69  To the contrary, the IPA specifically finds in the 2013 Plan, and 

is asking the Commission to approve in this proceeding, that “the	budget	has	clearly	already	been	

exceeded	 for	 every	 delivery	 year” based on the previously purchased RECs.70  The amount by 

which the previously purchased RECs already exceed the statutory rate cap for the 2013-2014 

Delivery Year alone is in excess of $3.19 million.71  As further explained in the Plan, while some 

of the previously purchased RECs are one-year RECs purchased in the February 2012 Rate 

Stability Procurement, those purchases are firm and the only purchases that can be curtailed to 

stay within the statutory rate caps (budget limits) are the long term renewables contracts: 

The previously purchased RECs  consist of a mix of one-year RECs purchased in 
the February 2012 Rate Stability Procurement and the December 2010 20-year 
energy and REC procurement.  While the Rate Stability purchases are firm, the 
long-term purchases made in 2010 contain contract terms that allow for curtailed 
purchases sufficient to assure that the rate caps (budget limits) are not exceeded.72 

There can be no question that curtailment is currently required as identified in the Plan.  The 

IPA’s proposal to base final curtailment amounts on the March forecast update is reasonable, 

consistent with the requirement in Section 16-111.5(b)(4) of the PUA to provide for rebalancing 

due to significant shifts in load, and should be approved. 

Nor is the IPA’s proposal in the 2013 Plan inconsistent with anything in the long term 

renewables contracts themselves as alleged by I-CARE.73  As noted earlier, the long term 

renewables contracts do not require a utility to petition the Commission before it makes reduced 

                                                 
69 I-CARE Response at 7 (emphasis in original). 
70 IPA Plan at 83 (emphasis added). 
71 Id. 
72 Id. 
73 I-CARE Response at 6. 
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payments for unrecoverable costs under those contracts.74  The Sample Confirmation states that 

“[u]nless otherwise required by law, statute or an order, rule or decision of the Illinois 

Commerce Commission, Buyer will not refuse to pay for any Product delivered by Seller for the 

sole reason that payment for Product would cause the cost caps provided for in Section 1-

75(c)(2) of the Illinois Power Agency Act (20 ILCS 3855/1-75(c)(2)) to be exceeded.”75  As 

Staff points out, this provision does not require that the utility go before the Commission, but 

rather contemplates, inter alia, a Commission order, rule or decision “which could be the end 

result of a proceeding initiated by a utility petition, an IPA filing, or by the Commission on its 

own motion (among other ways)….”76  In fact, during the negotiations that led to the adoption of 

the above provision in the Confirmation, it was the annual procurement proceeding that was 

identified as the most likely Commission proceeding in which the issue would be addressed. 

WOW supports -- as consistent with its own position -- I-CARE’s position that the Plan 

be amended to exclude recognition and approval of curtailment of the long term renewables 

contracts.77  WOW has not challenged the forecast upon which the Plan is based, although they 

had the opportunity in this proceeding to do so.  In any event, the November update to the 

forecast will capture whether or not the City of Chicago’s referendum passes or not, and the 

March update will capture the rate at which Chicago implements its aggregation program.  All 

decisions relating to the amount of energy and renewables to procure are made on the basis of 

forecasts and estimates.  Indeed, the decision to procure renewables for a term of thirty years was 

                                                 
74 Id. at 7. 
75 Long-Term Master Agreement (FINAL) (November 8, 2010), Sample Confirmation, Additional 

Provisions, § D (http://www.comed-energyrfp.com/2010-RFP/docs/lt/8Sample_Confirmation_Final_11-08-
2010.pdf). 

76 Staff Response at 27 (emphasis added).  
77 WOW Response at 10. 
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made on the basis of a long-term forecast.  So too must the decision relating to the amount of 

renewables to curtail be based on forecasts and estimates.  The necessity for this is expressly 

recognized in Section 1-75(c)(2) where it is stated that the decision as to the amount of 

renewables to curtail due to the operation of the rate cap shall be based on “the annual estimated 

average net increase due to the costs of these resources included in the amounts paid by eligible 

retail customers[.]”  However, the Plan proposes the best process to make those estimates as 

accurate as possible and it should be approved by the Commission. 

B. Pro-Rata Curtailment 

Staff expresses concern with ComEd’s proposal to make clear that long term renewable 

contracts should be curtailed on a pro-rata basis.78  Staff notes that Suppliers under the long term 

contracts have the option to terminate the contract in response to a curtailment notice, and 

contends that in that scenario the curtailment “cannot really be said to be accomplished on a pro-

rata basis.”79  While Staff is correct that Suppliers have several options in terms of their response 

to a curtailment notice, the original curtailment under each contract for any delivery year is to be 

on a pro-rata basis as provided in the contract language:  “Buyer shall reduce the quantity of 

Product purchased under all contracts for renewable energy resources that allow for pro-ration in 

this circumstance and that are effective and in force at the time by reducing proportionately for 

each contract the Annual Contract Quantity or similar contract term as required such that the 

amount of expenditures for Product are recoverable.”80  Staff proposes an alternative edit to the 

2013 Plan language to address ComEd’s concern, adding “consistent with the terms of the 

                                                 
78 Staff Response at 28. 
79 Id. 
80 Long-Term Master Agreement (FINAL) (November 8, 2010), Sample Confirmation, Additional 

Provisions, § D (http://www.comed-energyrfp.com/2010-RFP/docs/lt/8Sample_Confirmation_Final_11-08-
2010.pdf). 
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contracts” to the original Plan language.81  Staff’s proposed addition is an improvement, but 

modification of ComEd’s proposed addition as follows would be more consistent with the 

contract language while addressing Staff’s concern:  Any such reductions should be applied 

proportionately to each the long term renewable contracts consistent with the terms of the 

contracts on an equal, pro-rata basis. 

C. Use of RERF ACP Funds 

I-CARE misinterprets and mischaracterizes the IPA’s proposal to use the Renewable 

Energy Resource Fund (“RERF”) and the Alternative Compliance Payment (“ACP”) funds 

collected by the utilities from their hourly priced customers.82  Contrary to I-CARE’s assertion, 

the IPA’s proposal is not a proposal to somehow provide that obligations existing under the long 

term renewables contracts are “honored and remain in place,” but rather is a proposal to mitigate 

the effect of the legal and mandatory exceptions to those obligations.  While it is correct that 

ComEd takes no position one way or the other on the IPA’s proposal to consider use of RERF 

funds for it to purchase RECs from the other counter-parties to the long term renewables 

contracts that are curtailed, it is important that this statement be considered in the proper context 

-- that curtailments are required under: the contracts, the approved procurement plan for the long 

term renewables, and the law.  It is wrong to imply that the IPA proposal has anything to do with 

meeting utilities’ obligations, and contrary to I-CARE’s statement the operation of the statutory 

bill impact cap is not a “glitch.”83   

                                                 
81 Staff Response at 28. 
82 See I-CARE Response at 3.   
83 I-CARE Response at 5. 
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Similarly, ICEA and IIEC assert that the Plan “seeks to potentially use ACP funds to pay 

for utilities’ renewable contracts.”84  ComEd believes this misinterprets the IPA’s proposal.  As 

explained in ComEd’s Objections, the long term renewables contracts should be curtailed so as 

to comply with the statutory bill impact limit.  If the IPA decides to use its RERF funds to 

purchase RECs that were curtailed, those would be REC purchases procured independently of 

the long-term renewable contracts by the IPA – not payments on long term renewable contracts.  

The IPA’s Response reaffirms that it plans to use the RERF funds “to purchase any curtailed 

RECs from the long-term renewable contracts.”85 

D. The Use of ACP Funds Collected from Utility’s Hourly-Priced 
Customers 

Staff commented on ComEd’s proposal to clarify the IPA’s proposal to use ACP funds 

collected from the utilities hourly priced customers to purchase RECs from the long term 

renewable suppliers whose contracts were curtailed.86  Staff seeks clarification on “whether 

ComEd is proposing that each supplier be paid the price imputed specifically for that supplier 

….”87  ComEd is proposing to clarify that each supplier with a contract that was curtailed be paid 

the price imputed specifically for that supplier.  Thus, the Commission’s order and the final 

approved Plan should explicitly provide that ComEd use its accumulated ACP funds collected 

from hourly priced customers to independently purchase RECs from the suppliers under long 

term renewable contracts that were curtailed for a term of one year during the June 2013 - May 

2014 period.  RECs would be purchased from each such supplier at the imputed REC price as 

                                                 
84 ICEA/IIEC Response at 11. 
85 IPA Response at 15. 
86 Staff Response at 32-3.   
87 Staff Response at 32.   
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derived from its contract price in the same percentage of original contract quantities that were 

curtailed such that the REC purchases did not exceed the available hourly ACP funds.   

Ameren describes ComEd’s attempt to clarify the IPA’s proposal to use ACP funds 

collected from utility hourly priced customers as a ComEd proposal.88  ComEd wants to be clear 

that what Ameren identifies as a “proposal” was a proposal to clarify the IPA’s proposal and 

Plan.  ComEd is not independently proposing to use the ACP funds collected from utility hourly 

priced customers, but rather has attempted to clarify the IPA’s proposal to so use such funds.  

ComEd concurs with Ameren that consistent with the bundled product that is purchased and sold 

under the long term renewables contracts, both the energy and associated RECs would be 

curtailed under the long term renewables contracts.89  ComEd further agrees that curtailment is 

required under the law and contracts where the renewable resource bill impact limit is exceeded. 

 

IV. ENERGY EFFICIENCY 

 Several parties filed responses to objections commenting on proposed energy 

efficiency issues.  ComEd replies below. 

A. Reply to NRDC 

In its Response, NRDC states: 

Both ComEd and Ameren are on track to exceed their current savings 
requirements under 8-103 (as revised downward) within the 8-103 budget 
limitations and there is no reason to suspect that this will not also be the case in 
program years 5 and 6, particularly since the goals as revised decline over time 
between program year 4 and program year 6.90   

                                                 
88 Ameren Response at 7-8.   
89 Ameren Response at 8.   
90 NRDC Response at 3. 
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While ComEd believes that it can achieve the kWh goals set approved by the 

Commission for program years 5 and 6,91 NRDC incorrectly states that ComEd’s goals decline 

over time.  For program year (“PY”) – 4, its statutory goal was 0.8%, which ComEd achieved.  

For PY5, the statutory goal increases to 1.0%.  For PY6, ComEd’s statutory goal increases to 

1.4%, which, due to the flat statutorily set spending screen, has been modified to 1.0%, which is 

consistent with PY5 and still greater than PY4.  Accordingly, ComEd’s goals increase and then 

remain consistent between PY4 and PY6. 

In addition, NRDC’s proposal to allocate kWh savings first to Section 16-111.5B goals, 

and then to Section 8-103 goals contravenes the statutory framework.  By way of background, 

Section 8-103 was enacted in 2007 and established comprehensive energy efficiency programs in 

Illinois, including annual kWh energy savings goals that must be achieved.  A failure to achieve 

those goals results in harsh penalties, and can further result in the IPA taking over the utility’s 

energy efficiency programs.  Because these are the first Commission-mandated energy efficiency 

programs in Illinois, their savings are first applied to the Section 8-103 goals.  Any change to this 

structure must be considered in the context of a triennial proceeding under Section 8-103 to 

approve a comprehensive energy efficiency plan.   

Section 16.111.5B, on the other hand, became law in late 2011, and contemplates 

programs that are designed to expand current programs.  Moreover, Section 16-111.5B does not 

set a specific energy savings goal or subject the utility to penalties for a failure to achieve the 

goal.  Accordingly, NRDC’s proposal to first count energy saving toward a Section 16-111.5B 

goal is contrary to the framework established by the General Assembly and would unreasonably 

increase utilities’ risks under Section 8-103.  If the Commission nonetheless decides to resolve 

                                                 
91 See Commission Final Order in Docket 10-0570. 
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this issue in this docket (and it should not), then ComEd recommends that kWh savings first be 

allocated toward Section 8-103 goals to ensure each utility’s kWh target is achieved; any leftover 

energy savings can then be applied  to the Section 16-111.5B kWh goal.  If any kWh savings still 

remain, ComEd should be able to bank the extra savings as part of Section 8-103, which is 

consistent with its current practices.92 

In terms of avoided cost, NRDC states that “the cost-effectiveness screening conducted 

by both ComEd and Ameren has been carried out using assumptions regarding avoided costs that 

inappropriately lead to understating of benefit.”93  ComEd’s cost-effectiveness methodology has 

been vetted and approved by the Commission in two separate, prior dockets (Docket Nos. 07-

0540 and 10-0570), and changes to this well-established methodology are simply outside the 

scope of this docket.  Moreover, and in any event, NRDC fails to provide a convincing basis for 

deviating from such precedent.  Should any change be warranted, which it is not, such issue 

would be better evaluated by the Stakeholder Advisory Group (“SAG”).  The SAG consists of all 

interested parties and stakeholders and specifically exists for the purpose of vetting issues such 

as this.   

B. Reply to Ameren 

In its Response, Ameren discusses utility flexibility in relation to its energy efficiency 

portfolio and the new limitations to this flexibility that Staff recommends.  The ICC has 

consistently addressed this issue in the utility plan dockets (Docket Nos. 07-0540 and 10-0570).  

In ComEd’s first plan docket (Docket No. 07-0540), The ICC stated: 

                                                 
92 Although NRDC appears to assume that issues regarding Section 16-111.5B will be included in ComEd’s 

next triennial energy efficiency plan filing under Section 8-103, this is wrong.  There is no basis for assuming that 
Section 16-111.5B will be consolidated in some way with Section 8-103.  Where the General Assembly meant to 
leverage or coordinate with Section 8-103, it did so (e.g., shared cost recovery mechanism).  However, the General 
Assembly did not direct that Section 16-111.5B issues would be subsumed by a Section 8-103 proceeding. 

93 NRDC Response at 6. 
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Regarding the measure of flexibility that portfolio managers should have, this 
Commission agrees with the ComEd and ELPC witness Mr. Crandall that 
portfolio managers should have the flexibility to reallocate funds among 
programs. All testifying witnesses agreed that administrator flexibility is 
necessary to properly manage the portfolio. The only issue is whether ComEd or 
DCEO will have unlimited flexibility. Mr. Brandt testified that all changes to the 
Portfolio would be subjected to a rigorous analysis. The Commission agrees with 
Mr. Crandall’s suggestion that the relative share of funds assigned to specific 
sectors should remain approximately proportionate to the proposed levels in the 
plan. However, the proposed changes would not require collaborative agreement 
prior to modification or discontinuation. Again, because ComEd and DCEO bear 
the burden under the statute, it is not feasible to grant the collaborative veto 
power.   

In ComEd’s second plan docket (Docket No. 10-0570), the ICC reconfirmed the issue of 

flexibility by stating, 

ComEd needs flexibility to adjust its portfolio and program design in order to 
meet changing circumstances over the life of the Plan. The Commission, 
therefore, approves ComEd’s proposal that it continue to have freedom to adjust 
portfolios over the course of the Plan. The Commission also agrees with the AG 
that these modifications should not be made in a way that the Plan no longer 
meets the statutory requirements for allocations to the low income and state and 
local government markets. Finally, with respect to the proposal by the AG and 
NRDC that ComEd should obtain regulatory approval before moving more than 
10% of ComEd’s portion of total portfolio spending from residential to C&I 
programs (or vice versa), the Commission agrees with ComEd that such review 
already occurs as part of the annual reconciliation proceedings 10-0570 38 
required by the statute and tariff. As a result, this docket is not the proper 
proceeding to address such concerns. 

While ComEd does not believe this issue need again be decided here, to the extent the 

Commission considers it, the Commission should reach the same conclusion reflected in its prior 

orders.   
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V. OTHER 

Ameren correctly points out that ComEd incorrectly stated in its Objections that it will be 

updating its fixed supply charges to go into effect in July 2013.94  This typographical error was 

inadvertent and should be changed to reflect that such charges will go into effect in June 2013 

consistent with the beginning of the new planning year. 

VI. CONCLUSION 

For the reasons stated herein, ComEd requests that the Commission modify and, as 

modified, approve the Plan as set forth in ComEd’s Objections, its Response, and this Reply. 
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