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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Illinois Power Agency )
) ICC Docket No. 12-0544

Petition for Approval of the 220 ILCS )
5/16-111.5(d) Procurement Plan. )

VERIFIED REPLY TO PARTIES’ RESPONSES TO OBJECTIONS
ON BEHALF OF THE ILLINOIS POWER AGENCY

The Illinois Power Agency (“IPA”), by and through its attorneys, respectfully submits the

following Verified Reply to Parties’ Responses to Objections pursuant to the Administrative Law

Judge’s October 4, 2012 Procedural Ruling. The Reply relates to the parties’ Responses to

Objections filed regarding the 2013 Draft Procurement Plan (“2013 Draft Plan”), which were

filed on or about October 15, 2012. The IPA thanks all of the parties who submitted Responses

to Objections (“Responses”), and respectfully submits its Reply to those Responses.

I.

INTRODUCTION

On September 28, 2012, the IPA filed a draft procurement plan with the Illinois

Commerce Commission (“Commission”) pursuant to Section 16-111.5(d)(2) of the IPA Act.

(See 220 ILCS 5/16-111.5(d)(2).) Parties filing Objections on eDocket included: Commission

Staff, Ameren Illinois (“Ameren”), Commonwealth Edison Company (“ComEd”), FutureGen

Industrial Alliance (“FutureGen”), Exelon Generation Company and Constellation NewEnergy

(collectively “ExGen and CNE”), Environmental Law and Policy Center (“ELPC”),1 Wind on

the Wires (“WoW”), Natural Resources Defense Council (“NRDC”), the Illinois Coalition for

Advancement of Renewable Energy (“I-CARE”), Illinois Competitive Energy Association

1 ELPC’s Comments indicate additional support from: “the Illinois Environmental Council, the Sierra Club, and the
Illinois Solar Energy Association.” (ELPC Objection at 1.)
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(“ICEA”), Retail Energy Supply Association (“RESA”), Illinois Industrial Energy Consumers

(“IIEC”), and C3 Energy (“C3”). On October 15, 2012, the IPA filed Responses to Objections,

as did: Staff, Ameren, ComEd, ExGen and CNE (jointly), ELPC, the Natural Resources Defense

Council (“NRDC”), WoW, ICEA and IIEC (jointly), RESA, the Coalition of Energy Suppliers,

and I-CARE. Once again, the IPA appreciates the legal, factual, and policy issues raised by the

parties, and will reply to selected arguments below, organized by issue. The failure of the IPA to

reply to one or more issues should not be interpreted as agreement on that issue.

II.

REPLIES TO RESPONSES TO OBJECTIONS

A. Clean Coal Sourcing Agreement/FutureGen 2.0

1. Staff’s Alternative Proposal

In the Objections, Staff advocated that one approach for the procurement of electricity

from FutureGen would be to have FutureGen contract only with ComEd and Ameren, but then

allow these utilities to recover the costs from all retail customers through a competitively neutral

charge. (Staff Objections at 15.) ComEd asserts that this proposal is inconsistent with the IPA

Act and the PUA, that it is unfair for the utilities to have to act as an uncompensated

administrator of the Sourcing Agreement, and that such a proposal is inconsistent with the

development of competitive markets.

The IPA continues to support Staff’s recommendation and its alternative proposal. First,

the IPA would support Staff’s proposal with the clarification that ComEd and Ameren will have

the ability to fully recover their reasonable and prudent administrative costs, or any other

reasonable and prudently-incurred costs. (See Staff Response at 12-13 (appearing to support cost

recovery).) When the IPA attempted to develop a similar mechanism in discussions with parties
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before the docket was initiated, it envisioned that Rider PE would be the source of recovery.

However, the IPA does not oppose use of a new tariff, rider, or other mechanism as appropriate

to effectuate Staff’s alternative proposal if adopted by the Commission. (See Staff Response at

12-13 (noting use of Rider PE).) The IPA also notes RESA’s apparent support for Staff’s

alternative proposal. (See RESA Response at 12.)

Second, Staff’s proposal is not inconsistent with the PUA, and recognizes the need to

spread the costs of the procurement of energy from FutureGen equally across all retail customers

in light of the increasingly competitive market. ComEd argued that Section 1-75(d)(3)(B)(iii)

and (C)(i) limit Ameren and ComEd’s obligation to procure power from FutureGen to their

respective shares of retail sales. (ComEd Response at 10-11.) ComEd’s argument is erroneous

because Section 1-75(d)(3)(B)(iii) and (C)(i) apply only to the Initial Clean Coal facility, not a

Retrofitted Clean Coal Facility. Moreover, the ICC has authority to approve tariffs that would

permit ComEd and Ameren to recover costs associated with the purchase in a fashion to make

the procurement competitively neutral. Section 1-75(d)(6) provides that ComEd and Ameren

“shall be entitled to full cost recovery pursuant to the tariffs filed with the Commission.” The

IPA has not changed its position – which Staff, Ameren, ComEd and FutureGen have all

appeared to support – that FutureGen’s output should be recovered in a competitively-neutral

manner.2 (See IPA Response at 4 (collecting positions of the parties); FutureGen Objection at

13-14 (describing payment mechanism in PPA).) The IPA does not support a scenario under

which a particular entity’s customers (or the entity itself) should have to bear proportionately

more costs due to the purchase of electricity from FutureGen than its respective share of retail

2 As indicated above, the IPA also notes RESA’s support in principle for Staff’s alternative proposal, which is
designed to achieve the goal of competitive neutrality.
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sales.3 The Commission has authority to permit ComEd and Ameren to recover the incremental

costs4 associated with the FutureGen output from all retail customers in their service areas, and

the Commission should consider Staff’s recommendation.

2. The Procurement Plan Satisfies Section 16-111.5(d)(4).

Some parties have misinterpreted Section 16-111.5(d)(4) to require that each individual

component, rather than the Procurement Plan as a whole, “ensure adequate, reliable, affordable,

efficient, and environmentally sustainable electric service at the lowest total cost over time,

taking into account any benefits of price stability.”5 (220 ILCS 5/16-111.5(d)(4); see RESA

Response at 5-6 (suggesting Sourcing Agreement individually is subject to 111.5(d)(4)); see also

Staff Response at 4-6 (appearing to subject the Sourcing Agreement individually to requirements

of 111.5(d)(4) in some analysis, while reviewing the entire plan in other sections) but see ICEA

and IIEC Joint Response at 7-8 (appearing to acknowledge standard is for entire plan); CES

Response at 8 (correctly noting that 16-111.5(d)(4) is a plan, not Sourcing Agreement,

requirement).)

The Commission must determine whether the Plan as a whole satisfies Section 16-

111.5(d)(4) (i.e. ensures adequate, reliable, affordable, efficient, and environmentally sustainable

electric service at the lowest total cost over time, taking into account any benefits of price

3 Nothing in this analysis is intended to prevent FutureGen from contracting with other entities, such as co-ops or
out of state customers, and using that revenue to reduce the cost-based price paid by utility and ARES customers, to
the extent permitted by Illinois law, Commission Orders, and the Sourcing Agreement.
4 The IPA notes that the sourcing agreement is essentially a contract for differences in which FutureGen proposes to
sell the energy output into the day-ahead MISO market, with the counterparties being responsible for the difference
between the contract and day-ahead prices. While Ameren and ComEd would make corresponding purchases of
energy from their respective RTOs as a component of their supply portfolio under this arrangement, this would not
be necessary on behalf of ARES customers where those ARES are not counterparties to the sourcing agreement.
However, ARES customers would still be responsible for the incremental costs through the competitively neutral
charge envisioned in the Staff alternate proposal.
5 Contrary to ICEA and IIEC’s claims, there is substantial evidence in the record presented by FutureGen regarding
whether FutureGen 2.0 is part of a portfolio that satisfies Section 111.5(d)(4), which ICEA and IIEC had a chance to
respond to in their Response and may address in their Reply to Responses. (See, e.g., FutureGen Response at 17-
22.)



5

stability), not whether the FutureGen Sourcing Agreement does so. First, Section 16-111.5(d)(4)

states expressly that “the procurement plan” must meet the statutory goals, not each component

of the plan. Moreover, the Commission must assess the Plan in light of the other statutory goals

and objectives, namely the obligation that the plan be a “diverse” “portfolio” of energy supply.

Within Section 1-5 of the IPA Act, the legislative findings include that “a diverse electricity

supply portfolio will ensure the lowest total cost over time for adequate, reliable, efficient, and

environmentally sustainable electric service”. (20 ILCS 3855/1-5(5).) That Section of the IPA

Act also includes a legislative finding that “it is necessary to improve the process of procuring

electricity to serve Illinois residents, to promote investment in energy efficiency and demand-

response measures, and to support development of clean coal technologies and renewable

resources.” (20 ILCS 3855/1-5(4).) Furthermore, the legislature found that having a diverse

portfolio of “will reduce long-term direct and indirect costs to consumers. . . .” (20 ILCS

3855/1-5(6).) Each of these legislative directives make clear that the Commission the

Procurement Plan must approve a portfolio of energy supplies, and the Commission should

approve the Plan where the portfolio meets the requirements of Section 16-111.5(d)(4).

3. Rebenchmarking.

Staff raises the possibility of “rebenchmarking” FutureGen 2.0’s costs during of the life

of the FutureGen 2.0 sourcing agreement. (See Staff Response at 13; but see FutureGen

Response at 25-26 (opposing rebenchmarking).) To the extent that Staff argues the Commission

does or should have the ability to open periodic investigations to compare FutureGen 2.0’s actual

costs to prudent and reasonable costs associated with the FutureGen 2.0 as-built technology, the
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IPA agrees with Staff, and believes FutureGen agrees as well.6 (See FutureGen Response at 25-

26.) In addition, the IPA would support periodic reconciliation inquiries to ensure against

FutureGen’s over- or under-recoveries. However, the IPA is concerned that Staff is seeking to

use the 1-75(d)(5) benchmark to second-guess the decision to go forward with the project as a

component of an approved 2013 Procurement Plan. The proper use of a benchmark like the 1-

75(d)(5) benchmark is to make a “go” or “no go” decision to approve the inclusion of the

specific resource or contract in a supply portfolio. Staff appears to be suggesting that the

Commission-approved benchmark be used to revisit the decision at a later date. To the extent this

is Staff’s view, the IPA opposes this use of the Benchmark. The Benchmark is intended to be

maintained as a confidential screen for initial decision-making. It is not clear what methodology

would be used to construct new or updated benchmarks in future periods (presumably after the

commercial operation date of 2017) for a plant that is being designed, financed and constructed

under costs known today. However, the IPA reaffirms its belief that the Commission has

authority to review the actual costs of FutureGen 2.0 for prudence and to subject FutureGen’s

recoverable costs to caps defined by law.

B. Renewable Energy Issues

The IPA’s position on the use of the Renewable Energy Resource Fund (which, again,

was provided for parties’ reference and not Commission approval7) remains unchanged. The

IPA wishes to reply briefly to a few renewable energy issues raised by other parties that are at

issue in this docket.

6 The IPA clarifies that it supports ComEd and Staff’s recommendation that FutureGen’s revenues offset costs, but
understood that this was already a feature of the Sourcing Agreement. (See, e.g., Staff Response at 25.)
7 Staff provided a comprehensive explanation why the Commission does not dictate the use of the Renewable
Energy Resources Fund or, alternatively, that the IPA does not need to present its decisions for Commission review,
in which the IPA concurs. (See Staff Response at 30-32.)



7

First, it appears that Ameren agrees with the IPA’s proposed use of the hourly utility

customers’ Alternative Compliance Payment (“ACP”) funds, but raises concerns about the exact

mechanism. (See Ameren Response at 7-8.) The Plan proposes that hourly utility customers’

ACP funds be used to supplement the eligible retail customer renewable budget under Section 1-

75(c)(5) of the IPA Act. (Cf. Staff Response at 32-33 (incorrectly suggesting that the IPA plan

would lead to the purchase by the utilities of bundled product using the hourly customer ACP

funds rather than RECs at prices at which the utilities would have otherwise purchased them.))

Under the IPA proposal, unlike for the Renewable Energy Resource Fund, there is no need to

construct a new mechanism to purchase and retire RECs with hourly utility customer ACP funds

that would have been otherwise subject to curtailment. The IPA believes that the plain reading

of Section 1-75(c)(5) requires the IPA’s recommended procedure:

Notwithstanding any limitation on the procurement of renewable energy resources
imposed by item (2) of this subsection (c), the Agency shall increase its spending
on the purchase of renewable energy resources to be procured by the electric
utility for the next plan year by an amount equal to the amounts collected by the
utility under the alternative compliance payment rate or rates in the prior year
ending May 31.

(20 ILCS 3855/1-75(c)(5).) The reference to 1-75(c)(2) is the renewable portfolio standard cost

cap. Thus, 1-75(c)(5) requires use of the hourly utility customer ACP funds to purchase the

same products as the utilities purchase on behalf of Eligible Retail Customers, essentially

expanding the budget.

Second, with regard to curtailment, the IPA agrees with Staff’s Response and believes

there is consensus that the Commission may make a finding in this proceeding to allow the

utilities to curtail their procurement based on a future load forecast that indicates a curtailment is

necessary. (See Staff Response at 26, 27 (addressing I-CARE and WoW Objections).) Thus, the
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Commission’s Order in this proceeding should conclude that if the current load forecasts do not

predict a curtailment but March 2013 load forecasts do, the utilities are authorized to curtail their

procurement under the existing contracts. (See ComEd Response at 13-14 (also reconciling the

positions of the parties).)

Third, some parties have argued that use of the Renewable Energy Resource Fund money

is an unsustainable long-term solution for making up for a curtailment of the long-term contracts.

(See, e.g., ICEA and IIEC Joint Response at 11; but see I-CARE Response at 3 (endorsing

proposal); ELPC Response at 1 (same).) Decisions about use of the Renewable Energy Resource

Fund beyond the 2013 Delivery Year are fraught with uncertainties. However, the IPA is

looking forward to convening workshops to discuss a mechanism to compensate for any

curtailment shortfall with the Renewable Energy Resource Fund (if, in fact, the Commission

approves a curtailment and the developers elect curtailment rather than canceling the contract)

after the Commission has issued its Final Order in this Docket.

Finally, the IPA wishes to briefly comment on the issue addressed by the ELPC regarding

whether Distributed Generation (“DG”) customer installations that are financed using power

purchase agreements between the retail end-user and the DG installer lead the installers to be

considered ARES. (See ELPC Response at 2-5.) The IPA appreciates the clarifications offered

by ELPC and concurs that the issue identified in the workshop that, at first blush, appeared to be

an impediment to the use of power purchase agreements to finance customer installations is now

moot.

C. Energy Efficiency/TRC Test

The IPA does not object to the changes proposed by ComEd regarding the C3 program,

or the proposed changes to Appendices C-2 and C-3. (See ComEd Response at 22-24.)



9

D. Publication of Price to Compare

The IPA appreciates the willingness of ComEd and Ameren to release their respective

prices-to-compare following the March 2013 load forecast.

III.

CONCLUSION

As the IPA notes in its Procurement Plan, this year’s Plan attempts to analyze and

respond to a notable transition period in Illinois’ retail electricity markets and introduces the

need to consider new levels of retail load and to recalibrate the utility supply portfolios. The IPA

once again thanks the parties who filed Objections and Responses to Objections for advancing

the discussion. This has been another constructive round of discussion. The IPA agrees with or

does not oppose some of the Responses to Objections, which have been detailed above. The IPA

continues to support its proposals with respect to the procurement of renewable energy resources.

Finally, as noted above, the IPA has not changed its opinion with respect to FutureGen 2.0

approval, namely that the Commission should approve the FutureGen 2.0 Sourcing Agreement in

this Docket (subject to Commission modification).
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Dated: October 22, 2012 Respectfully submitted,

Illinois Power Agency

By:
One of its Attorneys

Henry T. Kelly Michael R. Strong
Kelley Drye & Warren LLP Chief Legal Counsel
333 West Wacker Drive Illinois Power Agency
Suite 2600 160 N. LaSalle St., Suite C-504
Chicago, Illinois 60606 Chicago, Illinois 60601
312-857-2617 312-814-4635
HKelly@KelleyDrye.com Michael.Strong@Illinois.gov
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This 22nd day of October, 2012 
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