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BEFORE THE ILLINOIS COMMERCE COMMISSION 
STATE OF ILLINOIS 

 
The Illinois Power Agency ) 
       ) 
Petition for Approval of the  ) ICC Docket No. 12-0544 
220 ILCS 5/16-111.5(d) ) 
Procurement Plan  )  
 

VERIFIED REPLY TO RESPONSES TO OBJECTIONS 
REGARDING THE ILLINOIS POWER AGENCY'S  

2013 PROCUREMENT PLAN 
ON BEHALF OF 

THE COALITION OF ENERGY SUPPLIERS 
 

The Coalition of Energy Suppliers ("CES"), by its counsel Quarles & Brady LLP, and 

pursuant to the October 4, 2012 Ruling of the Administrative Law Judge, respectfully submits 

the following Reply to the October 15, 2012 Responses to the October 3, 2012 Objections 

regarding the 2013 Procurement Plan ("Plan") filed by the Illinois Power Agency ("IPA") with 

the Illinois Commerce Commission ("Commission") on September 28, 2012. 1 

As an ad hoc coalition comprised of retail electric suppliers ("RESs") that participate in 

the competitive energy markets in Illinois and throughout the United States, CES has a strong 

interest in the continued vibrant development of the Illinois competitive market for electricity. 2  

As explained in CES's Response, that interest aligns with the goals of the Public Utilities Act 

("Act") and with the pro-competitive policy position that the Commission has endorsed for years.  

(See CES Response at 1-2, citing 220 ILCS 5/16-101A(b); 220 ILCS 5/16-101A(d); ICC Docket 

                                                            
1 The filings made by the parties on October 15, 2012 and October 3, 2012 contained a variety of 
titles.  For the sake of uniformity and brevity, the October 15, 2012 filings are referred to herein 
using the filing party's name and "Response".  Similarly, the October 3, 2012 filings are referred 
to herein using the filing party's name and "Objections".    
2 CES's members are leading competitive energy suppliers in Illinois and nationally.  CES's 
members include IGS Energy; MidAmerican Energy Company; and North American Power and 
Gas, LLC.  This Response represents the position of CES as a coalition but may not represent the 
views of any particular member of CES.  
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No. 11-0282, Jan. 10, 2012 Order at 195.)  CES's pro-competitive perspective motivates its 

participation in this proceeding and its opposition to any purported requirement that RESs could 

be forced to enter into a Sourcing Agreement with the FutureGen project.  Several of the 

Responses reiterate the point that imposition of the Sourcing Agreement upon RESs is 

antithetical to a competitive market.  (See, e.g., Illinois Competitive Energy Association 

("ICEA")/Illinois Industrial Energy Consumers ("IIEC") Joint Response at 8; Retail Energy 

Supply Association ("RESA") Response at 1.)  Moreover, there is a broad and growing 

consensus that the Sourcing Agreement cannot legally be imposed upon RESs, and that even if it 

theoretically could legally be approved, the Commission should decline to do so. 

I. 

Introduction 

A Broad And Growing Number Of Parties 
Oppose The FutureGen Sourcing Agreement Concept 

 
The IPA Plan proposes to require that each and every Illinois RES enter into a Sourcing 

Agreement with the FutureGen power plant.  A broad and growing consensus of parties plainly 

opposes the FutureGen Sourcing Agreement concept for a variety of valid legal and factual 

reasons.  The parties' Objections demonstrated an already broad consensus opposing the 

Sourcing Agreement concept.  The Responses show that the consensus is growing. 

Numerous parties’ Objections explained that the Commission should not -- and cannot, 

consistent with the Act -- impose such a requirement upon RESs.  (See, e.g., ICEA Objections at 

4-11; IIEC Objections at 1-7; RESA Objections at 2-15.)  The Responses confirm that the 

Commission lacks the legal authority to impose that Sourcing Agreement upon RESs.  (See CES 

Response at 2-8; ICEA/IIEC Joint Response at 2-7; RESA Response at 3-5, 8-12.)  The 

Responses demonstrate not only the lack of legal authority with respect to imposing the Sourcing 
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Agreement upon RESs (see id.), but also the lack of legal authority to impose the FutureGen 

Sourcing Agreement even upon public utilities.  (See ComEd Response at 2-3 ("There is no 

indication in the IPA Act or the PUA that the General Assembly intended to require utilities to 

enter into contract with other clean coal facilities (e.g., retrofit facilities) if the 'initial clean coal 

facility' never came into existence.").)  The bottom line, as reflected by the growing number of 

voices opposing the FutureGen Sourcing Agreement, is that the Commission lacks the legal 

authority to impose that Sourcing Agreement upon RESs and therefore should reject any 

suggestion to the contrary. 3 

Moreover, the Responses confirm that even if it were within the legal authority of those 

agencies to require RESs to enter into the Sourcing Agreement, which it is not, such a 

requirement would be inconsistent with the Act's mandate that procurement plans "ensure 

adequate, reliable, affordable, efficient, and environmentally sustainable electric service at the 

lowest total cost over time, taking into account any benefits of price stability."  (220 ILCS 16-

111.5(d)(4).  Thus, the Responses confirm that the Sourcing Agreement, which in its current 

form is fatally incomplete, should not be imposed upon RESs.  (See Staff Response at 5-6; CES 

Response at 8; ICEA/IIEC Joint Response at 7-8; RESA Response at 5-8; Exelon 

Generation/Constellation NewEnergy Response at 2-4; Ameren Response at 9.)  

  

                                                            
3 As noted in CES's Response, CES reserves the right to challenge the constitutionality of the 
sourcing agreement requirement in 220 ILCS 5/16-115(d)(iv).  Because it is a non-controversial 
fact that 220 ILCS 5/16-115(d)(iv) does not apply to the FutureGen project since the project is 
plainly not "the initial clean coal facility," the issue of constitutionality is extraneous to the 
current discussion.  CES notes, however, that other parties also recognize the constitutional 
impediments to imposing the Sourcing Agreement upon RESs.  (See CES Response at 3 n3; 
ICEA/IIEC Joint Response at 9-11.) 
 



4 
 

II. 

The IPA And The Commission Lack The Legal Authority To Force 
RESs To Enter Into The FutureGen Sourcing Agreement 

 
The relevant statutory language is clear and specific.  The Act precisely specifies the 

single circumstances in which a RES may be compelled to enter into a Sourcing Agreement.  

Section 16-115(d)(iv) of the Act states: 

All alternative retail electric suppliers shall execute a sourcing agreement to 
source electricity from the initial clean coal facility…. 

 
(220 ILCS 5/16-115(d)(iv)) (emphasis added).)   

Nowhere in the IPA Plan itself, nowhere in the extensive and detailed Objections filed by 

Staff and FutureGen, and nowhere in the extensive and detailed Responses now filed by the IPA, 

Staff, and FutureGen is there a reference to any other equivalent statutory requirement imposing 

a mandatory affirmative command that a RES "shall execute a sourcing agreement."  (See IPA 

Plan at 74-78; IPA Response at 3-6; Staff Response at 7-9; FutureGen Response at 4-11; Staff 

Objections at 6-16; Staff Response at FutureGen Objections at 5-7.)  Thus, the repeated, bald 

references by the IPA, FutureGen, and Staff to the "plain" or "clear" language of the statute 

authorizing the Commission to mandate such a result are simply incorrect.  (See, e.g., IPA 

Response at 5; FutureGen Response at 5; Staff Response at 9.)  As CES, ICEA, IIEC, and RESA 

each has now comprehensively explained, the statutory framework surrounding clean coal 

facilities in Illinois is detailed and specific, and permits the Commission to compel RESs to enter 

into a Sourcing Agreement only with "the initial clean coal facility."  (See 220 ILCS 5/16-

115(d)(iv) cited in CES Response at 2-7; ICEA/IIEC Joint Response at 2-7; RESA Response at 

3-5, 8-12.)  ComEd also now advances an argument that accords with the view expressed by 

CES, ICEA, IIEC, and RESA.  (See ComEd Response at 2-3.) 
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The dispositive legal question remains: is the FutureGen project "the initial clean coal 

facility"?  The unambiguous answer is "no" -- no party has made any argument to the contrary.  

The IPA Plan itself and all parties who addressed the issue in their Objections agreed that the 

FutureGen project is not "the initial clean coal facility."  (See CES Response at 3-5 (summarizing 

the IPA Plan and the Objections on this point).)  The Responses from those parties supporting 

Commission authority to impose the Sourcing Agreement on RESs candidly confirm that the 

FutureGen project is not "the initial clean coal facility."  (See IPA Response at 5 (referring to 

FutureGen as a "retrofitted clean coal facility"); Staff Response at 9 (referring to Sourcing 

Agreements with "retrofit clean coal facilities"); FutureGen Response at 5 (referring to "The 

Retrofit Provision" as applicable to "repowered and retrofitted clean coal facilities").  As CES, 

ICEA, IIEC, and RESA have explained, because the FutureGen project is a retrofit clean coal 

facility and does not fit the distinct and specific defined term "initial clean coal facility," the 

Commission therefore lacks authority to force RESs to enter into the Sourcing Agreement.  (See 

CES Response at 2-7; ICEA/IIEC Joint Response at 2-7; RESA Response at 3-5, 8-12.) 

A. The IPA's Statutory Citation Is Unpersuasive And Incomplete 

Faced with a lack of plain language favoring their position, the parties favoring 

imposition of the FutureGen Sourcing Agreement upon RESs revert to unconvincing, opaque 

arguments.  For example, the IPA selectively quotes a portion of Section 16-115 of the Act - 

specifically, Section 16-115(d)(5).  Section 16-115 governs "Certification of alternative retail 

electric suppliers" and states that the Commission shall issue a certificate of service authority to 

an ARES upon a showing that: 

(5) That the applicant will procure renewable energy resources in accordance with 
Section 16-115D of this Act, and will source electricity from clean coal facilities, 
as defined in Section 1-10 of the Illinois Power Agency Act, in amounts at least 
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equal to the percentages set forth in subsections (c) and (d) of the Illinois Power 
Agency Act.  For purposes of this Section: 
 

(iii) the required sourcing of electricity generated by clean coal facilities, 
other than the initial clean coal facility, shall be limited to the amount of 
electricity that can be procured or sourced at a price at or below the 
benchmarks approved by the Commission each year in accordance with 
item (1) of subsection (c) and items (1) and (5) of subsection (d) of 
Section 1-75 of the Illinois Power Agency Act. 

 
(220 ILCS 5/16-115(d)(5) (emphasis added). 

Following the statutory quote, the IPA states that Section 16-115(d)(5) shows that "the 

Commission can require ARES to both procure clean coal generated electricity, and enter into 

sourcing agreements to procure that electricity."  (IPA Response at 5-6.)   

The IPA's carefully chosen words are highly revealing: note that the IPA refers 

generically to "clean coal generated electricity" and generic "sourcing agreements" but does not 

state that the Commission can require RESs to procure clean coal generated electricity from a 

single clean coal facility (in this case, the FutureGen project).  (Id. at 6.)  That is because Section 

16-115(d)(5) provides no basis to require such a specific procurement by RESs, but rather makes 

it explicit that to the extent that a RES must procure electricity from clean coal facilities, "other 

than the initial clean coal facility," it may do so under whatever terms it negotiates with 

whatever clean coal facilities it chooses as long as those facilities are "as defined in Section 1-10 

of the Illinois Power Agency Act."  (220 ILCS 5/16-115(d)(5).)  As noted in CES's Response, the 

meaning of "the initial clean coal facility" is specifically set forth in the IPA Act (see 20 ILCS 

3855/1-75(d)(3)), while the definition of "clean coal facility" is specifically set forth in a 

different section of the IPA Act (see 20 ILCS 3855/1-10), and those definitions are not the same.  

(See CES Response at 6.)  This, again, shows that "the initial clean coal facility" is a unique 

entity subject to unique rules, and that the General Assembly conferred authority upon the 
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Commission to require a specific sourcing agreement only with "the initial clean coal facility" 

but with no other clean coal facility. 

The IPA's selective quote of Section 16-115 is also revealing for what it omits.  The IPA 

omits the specific provision in the very next statutory paragraph that is the one and only place in 

the entire Act that gives the Commission authority to compel a RES to enter into a Sourcing 

Agreement: Section 16-115(d)(iv), which, as quoted above, states:   

All alternative retail electric suppliers shall execute a sourcing agreement to 
source electricity from the initial clean coal facility…. 

 
(220 ILCS 5/16-115(d)(iv)) (emphasis added.) 

 Moreover, the IPA omits Section 16-115(d)(vi), which states: 

The Commission shall, after notice and hearing, revoke the certification of any 
alternative retail electric supplier that fails to execute a sourcing agreement 
with the initial clean coal facility as required by item (5) of subsection (d) of this 
Section.   
 

(220 ILCS 5/16-115(d)(vi) (emphasis added.)  In conjunction with Section 16-115(d)(iv), this 

provision confirms that the Commission possesses the authority to compel a RES to enter only 

one particular Sourcing Agreement -- the agreement with "the initial clean coal facility." A RES 

can lose its certification to do business only if it fails to execute a sourcing agreement with "the 

initial clean coal facility" --  not with any other clean coal facility.  (See RESA Response at 4.)   

 B. Neither FutureGen Nor Staff Identify Any  
Legal Authority For The Commission To 
Compel RESs To Enter Into The FutureGen Sourcing Agreement 
 

 FutureGen continues to fail to identify any specific basis or legal authority for the 

Commission to require RESs to enter into a Sourcing Agreement.  (See CES Response at 5-6.)  

FutureGen repeatedly invokes "plain language" and "clear intent" but fails to identify any 

language or intent that supports the Commission taking such action.  (FutureGen Response at 6.)  
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In fact, the language FutureGen references stops well short of specifically requiring RESs to 

enter into a Sourcing Agreement, and instead refers to situations where facilities "may propose to 

the Agency sourcing agreements" and that under certain circumstances an agency "may approve 

such utility sourcing agreements."  (See FutureGen Response at 6, quoting 20 ILCS 3855/1-

75(d)(5).)  This language permits certain things having to so with "utility sourcing agreements" 

to occur.  It certainly does not mandate anything to occur or authorize the Commission to impose 

such a requirement. 

Similarly, Staff simply refers back to its Objections to suggest that the Commission has 

legal authority to compel RESs to enter the FutureGen Sourcing Agreement.  (See Staff 

Response at 9.)  As explained in CES's Response, that argument from Staff repeatedly referred 

generically to "clean coal facilities" rather than "the initial clean coal facility."  However, "the 

initial clean coal facility" is not just any clean coal facility, but instead it is a specifically defined 

facility, that all parties agree is distinct from the FutureGen facility.  (See CES Response at 6; 

ICEA/IIEC Joint Response at 6.)  The General Assembly used the separately-defined term 

"initial clean coal facility" rather than the generic term "clean coal facility" when identifying 

when RESs can be compelled to enter into a Sourcing Agreement, thereby limiting the situation 

in which a RES could be compelled to enter a Sourcing Agreement. 

 FutureGen also suggests that a statutory interpretation that differs from its preferred 

outcome would render statutory language "meaningless" or "superfluous."  (FutureGen Response 

at 4, 7.)  In fact, the opposite is true.  Ignoring the IPA Act's specifically different and distinct 

definitions of "clean coal facility" and "initial clean coal facility" would be the epitome of 

rendering distinct language meaningless and superfluous.  As discussed above, those terms are 

not used interchangeably in the IPA Act or the Public Utilities Act.  Instead, those terms identify 
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different things that have different meanings.  Similarly, conflating "clean coal facility" with 

"initial clean coal facility" would render superfluous the specific reference to "the initial clean 

coal facility" contained in Section 16-115(d)(iv) of the Act, the only place in which that term is 

used in connection with a circumstance where the Commission can compel a RES to enter into a 

Sourcing Agreement. 

C. The Commission Lacks "Discretion" To Force RESs  
To Enter Into The FutureGen Sourcing Agreement 
 

Finally, the IPA states that "its position [regarding the Commission's legal authority] 

remains unchanged."  (IPA Response at 4.)  Thus, the IPA apparently continues to assume that 

the Commission has the authority, "in its discretion to bind non-utility counterparties."  (IPA 

Plan at 76.)  As explained in CES's Response (at 5), the IPA Plan identifies only 220 ILCS 16-

115(d)(5) as a potential basis for that assumption -- even though that statutory section makes it 

clear that the only facility with which a RES could be compelled to enter into a Sourcing 

Agreement is "the initial clean coal facility."  (See 220 ILCS 16-115(d)(5)(iv).)  Thus, agency 

"discretion" is not a viable basis to reach the conclusion that the IPA advocates.  (See CES 

Response at 5, 7.) 

The unavoidable conclusion is that the Act contains one, and only one, provision under 

which the Commission can compel a RES to enter into a Sourcing Agreement, and that 

circumstance involves a Sourcing Agreement only with "the initial clean coal facility."  (220 

ILCS 16-115(d)(5)(iv); see also ICEA/IIEC Joint Response at 2-7; RESA Response at 3-5, 8-

12.)  
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III. 

The FutureGen Sourcing Agreement Does Not Meet  
The Statutory Requirements To Be Included In The Procurement Plan 

 
 Aside from the debate about the Commission's basic legal authority to compel RES's to 

enter the Sourcing Agreement with FutureGen, several parties, including Staff, highlight the 

insufficient showing made in the IPA Plan to meet the Act's requirements to justify the 

procurement of electricity from the FutureGen project.  (See Staff Response at 4-6; RESA 

Response at 5-8; CES Response at 8; Staff Objections at 18-19, ICEA Objections at 9-11; IIEC 

Objections at 5-6; RESA Objections at 10-14.)  In evaluating whether the project meets the 

requirement of 220 ILCS 5/16-111.5(d)(4) to "ensure adequate, reliable, efficient, and 

environmentally sustainable electric service at the lowest cost over time, taking into account any 

benefits of price stability," Staff observes: 

• "[T]he capacity added by FutureGen is not currently needed for reliability purposes."  

(Staff Response at 5.) 

• "[T]here are other such hedges, for example, the 20-year renewable energy contracts that 

the IPA procured for Ameren and ComEd in December of 2010, that would likely be less 

expensive for Illinois consumers, while generating fewer or even no CO2 emissions."  

(Id. at 6.) 

• "[T]he project would be the highest-priced energy component in the Plan."  (Id.) 

• "[A]s noted … there are other hedges that would likely be less expensive for Illinois 

consumers, while generating fewer or even no CO2 emissions."  (Id.) 

As Staff correctly demonstrates, the showing in support of the FutureGen portion of the 

IPA Plan is far from complete, and insufficient to meet the requirements of 220 ILCS 16-

111.5(d)(4).  These deficiencies, taken together with the obviously highly incomplete state of the 
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FutureGen Sourcing Agreement (see, e.g., Staff Response at 11-25; Exelon Response at 2-4; 

Ameren Response at 9; ComEd Response at 5-8.)  

 Accordingly, regardless of the Commission’s conclusion regarding its legal authority to 

compel RESs to enter into the FutureGen Sourcing Agreement, the Commission should reject the 

portions of the IPA Plan endorsing the procurement of power from the FutureGen project 

entirely because it is inconsistent with the legal framework for approving the Plan. 

IV. 

Conclusion 

 For the reasons stated herein and in CES's Response, the Commission should reject 

entirely the portions of the IPA Plan addressing the procurement of power from the FutureGen 

project.  If the Commission approves the IPA Plan in any respect regarding the FutureGen 

project, the Commission should reject the portions of the IPA Plan suggesting that RESs be 

obligated to enter into the FutureGen Sourcing Agreement. 

      Respectfully submitted, 

      THE COALTION OF ENERGY SUPPLIERS 
 
 
 
      /s/Christopher J. Townsend 
      Christopher J. Townsend 
      One of its Attorneys  
       
 
Christopher J. Townsend 
Christopher N. Skey 
Quarles & Brady LLC 
300 North LaSalle Street, Suite 4000 
Chicago, IL 60654 
Telephone: (312) 715-5000 
christopher.townsend@quarles.com 
christopher.skey@quarles.com 
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VERIFICATION 
 

Christopher J. Townsend, being first duly sworn, on oath deposes and says that he is one 
of the attorneys for the Coalition of Energy Suppliers, that he has read the above and foregoing 
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       ____________________________________ 
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Subscribed and sworn to me 
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