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REPLY TO OBJECTIONS OF EXELON GENERATION COMPANY, LLC AND 
CONSTELLATION NEWENERGY, INC. 

TO THE ILLINOIS POWER AGENCY’S 2012 PROCUREMENT PLAN 
 

Now come Exelon Generation Company, LLC and Constellation NewEnergy, Inc. 

(collectively, “Exelon”) and, pursuant to the Administrative Law Judge’s Ruling dated 

October 4, 2012, submit this Reply to Objections to the Illinois Power Agency (“IPA”) 

Procurement Plan for the generation supply to eligible retail customers of 

Commonwealth Edison Company (“ComEd”) and Ameren Illinois (“Ameren”) for the 

period of June 2013 through May 2018 (the “Plan”).  

In addition to Response to Objections by Exelon, Response to Objections to the 

Plan were filed on October 15, 2012 by the IPA; Staff of the Illinois Commerce 

Commission (“Staff”); Ameren Illinois Company (“Ameren”); Coalition of Energy 

Suppliers; Commonwealth Edison Company, Inc. (“ComEd”); Environmental Law and 

Policy Center (“ELPC”); FutureGen Industrial Alliance, Inc. (“FutureGen”); Illinois 

Coalition to Advance Renewable Energy; Illinois Competitive Energy Association 

(“ICEA”) and Illinois Industrial Energy Consumers (“IIEC”); Natural Resources Defense 

Council; Retail Energy Supply Association (“RESA”); and Wind on the Wires.  In this 

Reply to Objections, Exelon will only address specifics on the FutureGen sourcing 

agreement, and the question regarding licensure or other regulation of aggregators in the 
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potential Distributed Generation (“DG”) solar procurement.  However, failure to address 

any other issue shall not be construed as Exelon’s agreement either with the Plan or with 

the position of any party. 

Terms of FutureGen Sourcing Agreement  Remain In Debate 

In addition to legal challenges raised by some parties regarding the authority to 

compel ARES to enter into the sourcing agreement, or whether the statutory “least cost” 

test has been met, Staff, Exelon, ComEd, and Ameren addressed the sourcing agreement 

itself.   

In its Response, Staff sought clarification on certain of Exelon’s 

recommendations set forth in its Objections.  The first matter for clarification comes with 

regard to Damages for Seller Default, based on Exelon’s suggestion that Article 15 of the 

sourcing agreement include language indicating what a Buyer would be entitled to in the 

event of a Seller default.  (Exelon Obj., p. 9).  Staff noted that Exelon’s Objection did not 

include those things to which a Buyer would or could be entitled to, and inquired if 

section 13.1 regarding indemnification was sufficient.  (Staff Resp., p. 18).  The 

Indemnification of Buyer by Seller is an important provision, but does not adequately 

compensate Buyer for its potential losses in the event of a Seller Default.  Nor does 

Section 15.1, which limits future liability (Staff Resp., p. 19), adequately compensate 

Buyer for any losses already incurred.  Just as Seller proposes to present Buyer with an 

invoice setting forth its claim for damages, so Buyer should be entitled to present such an 

invoice to Seller.  Accordingly, Exelon suggests that the following be inserted at the end 

of paragraph 16.4(c):    

“Buyer   shall provide Seller with a reasonably detailed invoice setting 
forth the bases for the damages incurred by Buyer.  Seller shall pay such 
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damages within 30 Days of receipt of the invoice from Buyer.  If Seller 
disputes the damages, then Seller shall deposit the damages amount in an 
escrow account reasonably satisfactory to Buyer and Seller pending 
resolution of the dispute.”   

Staff next inquires regarding Exelon’s recommendation that the sourcing 

agreement be modified to explicitly indicate that a default by one Buyer will not increase 

“the share” of any other. (Staff Resp., p. 18).  This goes back to a core concern entities 

that enter into and abide by the terms of a sourcing agreement are not placed at a 

competitive disadvantage vis a vis any other market participant.  To the extent that a 

utility rate cap is hit and the utility does not pay over a certain amount, ARES should not 

pay more than that amount.  To the extent that an entity defaults on the contract, but is 

still licensed and serving customers in the State, Exelon should not be required to take an 

increasing percentage of the FutureGen output.  Of course, to the extent that not all 

utilities and ARES are honoring their obligations under the sourcing agreement, no other 

competitor should be required to do so.  To do otherwise would inexcusably skew the 

marketplace, perhaps irreparably, with some entities being forced to pay above-market 

power prices while others were not.  To that end, section 5.3 of the sourcing agreement 

should be modified, to add the following:  

“If and to the extent any such modification results in Buyer paying less 
than Buyer’s pro-rata share of the Project Costs, Seller shall modify all 
other agreements entered into with ARES or Electric Utilities to provide 
for all ARES and Electric Utilities paying, on a pro-rata basis based on the 
load served by them as contemplated by this agreement, the same share of 
Project Costs.” 

Staff next sought clarification regarding Exelon’s position regarding force 

majeure (Staff Resp., p. 20).  It is essential that it be made clear that, if Seller is excused 

from performance by virtue of force majeure, that Buyer not have any continuing 
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obligations.  Exelon therefore suggests that the following be added to the end of 

paragraph 18.3:  

“To the extent Seller’s obligations under this agreement are excused for 
the duration of any Force Majeure, Buyer’s corresponding payment or 
other obligations shall also be excused for the duration of the Force 
Majeure.”  

In addition, terms should be clarified to ensure that force majeure is not due to Seller’s 

willful misconduct, and that does not include changes in market conditions that affect 

transmission, congestion, or any other aspect of delivery of the power to the Delivery 

Point. 

Although Exelon acknowledges FutureGen’s continued efforts to refine the 

sourcing agreement, too much remains in doubt, as can be clearly seen by Exhibit B to 

FutureGen’s filing, which depicts the specific provisions that have been raised during this 

docket.  FutureGen has provided another version of the sourcing agreement in its 

Response, based on various objections raised.  While some progress is being made on 

certain issues, it is commercially unreasonable to expect that parties can fully address all 

of the contract issues in this forum.  Yet despite the number and significance of those 

sections that remain in dispute, FutureGen disagrees with Staff that more time should be 

allotted to resolving issues.  (FutureGen Resp., p. 23)  Instead, FutureGen would have the 

Commission approve a sourcing agreement that appears to be acceptable only to 

FutureGen. (Id., FutureGen Resp., Ex. B.)   

As articulated in Exelon’s Response to Objections, there are simply too many 

complex issues with regard to the language in the sourcing agreement to resolve in this 

proceeding.  These include fundamental issues such as term, calculation of costs, contract 

price, and regulatory oversight, including a provision that no Buyer would be allowed to 
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challenge any costs.  FutureGen should not be permitted to automatically recover any 

costs that a utility would not similarly be automatically entitled to in a rate case 

proceeding, and Buyer should have the same rights as in any utility rate case proceeding.  

The Commission should be loathe to rush to judgment on an agreement that amounts to a 

blank check and that would bind the parties, and ratepayers, for decades.  Parties should 

be given sufficient opportunity to fully explore the issues, including Dodd-Frank 

implications based on new CFTC guidance, and all parties should have an equal seat at 

the bargaining table. 

 

Clarity is Needed Regarding DG Procurement 

 In its Objections, Exelon addressed the IPA’s statement that, in order to avoid 

developers becoming Alternative Retail Electric Suppliers (“ARES”), it may require 

revisiting the ARES rules or creating an exception for PPAs associated with DG 

financing structures.  (Plan, p. 88; Exelon Objections (“Obj.”), p. 12.  The ELPC suggests 

that the procurement contemplated is already exempt from the definition of ARES, based 

upon statutory language that exempts “an entity that owns, operates, sells, or arranges for 

the installation of a customer’s own cogeneration or self-generation facilities.” (ELPC 

Response (“Resp.”), p. 4; 220 ILCS 5/16-102.  Exelon appreciates that the definition of 

ARES excludes third-party financing for the installation of DG solar facilities when 

“behind the meter”.  However, Exelon seeks clarity from the Commission that an 

installation completed for the primary purpose of participating in the aggregation (as 

opposed to the primary purpose of the project being to provide energy for the benefit of 
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the site owner) likewise falls within that exemption, and that an aggregator participating 

in the DG procurement would have no special licensing requirement.     

Conclusion 

Exelon therefore recommends that the Commission not approve the sourcing 

agreement attached to the IPA Plan in this docket, and that it clarify the need (or 

exemption) for licensing by DG solar aggregators as contemplated in the Plan. 

 

Respectfully submitted, 

 
        
Cynthia Fonner Brady 
Assistant General Counsel 
Exelon Business Services Company 

 4300 Winfield Road 
Warrenville, IL 60555 
630.657.4449 (office) 
312.502.6151 (cell) 
Cynthia.brady@constellation.com 
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