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By the Commission: 

I. INTRODUCTION 

On March 4, 2011, Geneseo Telephone Company, Cambridge Telephone 
Company and Henry County Telephone Company (“GCHC”) filed with the Illinois 
Commerce Commission (“Commission”) a verified petition initiating Docket 
No. 11-0210.  The docket requested that the Commission investigate and update 
changes to the Illinois Universal Service Fund (the “IUSF”) as allowed in amended 
Sections 13-301(1)(d) and 13-301(2)(a) of the Illinois Public Utilities Act (the “PUA” or 
the “Act”).  On March 5, 2011, the Illinois Independent Telephone Association (“IITA”) 
filed with the Commission a verified Petition to update the Section 13-301(1)(d) IUSF 
and to implement Intrastate Switched Access Charge reform. 

Petitions to Intervene in Docket No. 11-0210 were filed by AT&T Illinois and 
Gallatin River Communications L.L.C. d/b/a CenturyLink, which motions were granted 
on April 25, 2011. 

Petitions to intervene in Docket No. 11-0211 were filed by AT&T Illinois, Gallatin 
River Communications L.L.C. d/b/a CenturyLink, Adams Telephone Co-Operative, 
Alhambra-Grantfork Telephone Co., Cass Telephone Company, Crossville Telephone 
Company, Egyptian Telephone Cooperative Assn., FairPoint Communications (C-R), 
FairPoint Communications (El Paso), FairPoint Communications (Odin), Flat Rock 
Telephone Co-op, Inc., Glasford Telephone Company, Grafton Telephone Company, 
Gridley Telephone Company, Hamilton County Telephone Co-op, Harrisonville 
Telephone Company, Home Telephone Company, La Harpe Telephone Company, Inc., 
Leaf River Telephone Company, Madison Telephone Company, Marseilles Telephone 
Company, McDonough Telephone Cooperative, McNabb Telephone Company, 
Metamora Telephone Company, Mid-Century Telephone Cooperative, Montrose Mutual 
Telephone Co., Inc., Moultrie Independent Telephone Co., New Windsor Telephone 
Company, Inc., Oneida Telephone Company, Reynolds Telephone Company, Shawnee 
Telephone Company, Tonica Telephone Company, Viola Home Telephone Company, 
Wabash Telephone Coop, Inc., Woodhull Telephone Company,1 First Communications, 
LLC, McLeodUSA Telecommunications Services, L.L.C. d/b/a PAETEC Business 
Services, TW Telecom of Illinois, Inc., Geneseo Telephone Company, Cambridge 
Telephone Company and Henry County Telephone Company, which motions were 
granted on April 25, 2011. 

On March 30, 2011, Staff of the Commission filed a motion to consolidate these 
dockets which was granted on April 25, 2011. 

                                            
1 Although they did not intervene in this docket, Clarksville Mutual Telephone Company, Grandview 
Mutual Telephone Company, Kinsman Mutual Telephone Company and Leonore Mutual Telephone 
Company were included in the request for updated IUSF funds in the IITA’s initial and amended Petitions.  
Subsequently, however, the IITA advised the other parties that each of these four companies had 
withdrawn authority from the IITA and no longer wished to be included in any updated IUSF.  The IITA 
made that withdrawal a matter of record in Exhibit 3.0 at lines 322-332. 
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On May 20, 2011, petitions to intervene in the consolidated dockets were filed by 
Frontier North Inc., Frontier Communications Of The Carolinas Inc., Citizens 
Telecommunications Company Of Illinois, Frontier Communications – Midland, Inc., 
Frontier Communications – Prairie, Inc., Frontier Communications – Schuyler, Inc., 
Frontier Communications Of Depue, Inc., Frontier Communications Of Illinois, Inc., 
Frontier Communications Of Lakeside, Inc., Frontier Communications Of Mt. Pulaski, 
Inc., Frontier Communications Of Orion, Inc. (jointly, “Frontier” or the “Frontier 
Companies”), all of which were granted on June 23, 2012.  A Petition to Intervene in the 
consolidated docket was filed by the TW Telecom of Illinois, Inc. on April 25, 2012 and 
granted on June 23, 2012.  A Petition to Intervene in the consolidated docket was filed 
by the Cable Television Association on April 16, 2012 and granted on July 24, 2012. 

During the course of the proceedings, Crossville Telephone Company, FairPoint 
Communications (C-R), FairPoint Communications (El Paso), FairPoint 
Communications (Odin), Glasford Telephone Company, Marseilles Telephone 
Company, Tonica Telephone Company, Stelle Telephone Company sought and were 
granted leave to withdraw. Because these IITA companies are no longer intervenors or 
seeking IUSF funding from an updated interim fund, they will not be subject to this 
Order.2  Following the closing of the record in this docket, McLeodUSA 
Telecommunications Services, L.L.C. d/b/a PAETEC Business Services also sought 
and was granted leave to withdraw. 

The IITA filed a motion for leave to file a First Amended Petition on May 5, 2011, 
which was granted on June 23, 2011.  Between May 5 and May 9, direct testimony was 
filed by GCHC, the IITA, and each of the IITA Member Intervenors and AT&T Illinois.  
Staff filed direct testimony on August 30.  Also on August 30, the IITA and a number of 
IITA Member Intervenors, AT&T Illinois and Frontier filed rebuttal testimony.  Due to the 
expectancy and subsequent issuance of an FCC order on federal universal service 
reform and intercarrier compensation (the so-called “ICC/USF Transformational Order”), 
the testimony schedule in the docket was continued twice.  Ultimately, further direct and 
rebuttal testimony was filed on March 23, 2012 by GCHC, the IITA, each of the IITA 
Member Intervenors, AT&T, and Frontier. 

On May 25, 2012, responsive testimony was filed by Staff and additional rebuttal 
testimony was filed by GCHC, the IITA, AT&T, and the Cable Association.  On June 29, 
2012, surrebuttal testimony was filed by GCHC, the IITA, and AT&T Illinois.  On July 19 
and 23, 2012, Staff filed supplemental rebuttal testimony.  On July 27, 2012, AT&T and 
the Cable Association filed certain exhibits in lieu of cross examination.  
                                            
2 The following companies will be sometimes be referred to in this Order as “IITA Member Intervenors”: 
Adams Telephone Co-Operative, Alhambra-Grantfork Telephone Co., Cass Telephone Company, 
Egyptian Telephone Cooperative Assn., Flat Rock Telephone Co-op, Inc., Grafton Telephone Company, 
Gridley Telephone Company, Hamilton County Telephone Co-op, Harrisonville Telephone Company, 
Home Telephone Company, La Harpe Telephone Company, Inc., Leaf River Telephone Company, 
Madison Telephone Company, McDonough Telephone Cooperative, McNabb Telephone Company, 
Metamora Telephone Company, Mid-Century Telephone Cooperative, Montrose Mutual Telephone Co., 
Inc., Moultrie Independent Telephone Co., New Windsor Telephone Company, Inc., Oneida Telephone 
Company, Reynolds Telephone Company, Shawnee Telephone Company, Viola Home Telephone 
Company, Wabash Telephone Coop, Inc., Woodhull Telephone Company 
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At a hearing on July 31, 2012, the parties submitted a stipulation, which was 
approved by the Administrative Law Judge, stipulating to the admission of all of the 
pre-filed testimony in this docket on the basis of affidavits from the individual witnesses, 
all of which were filed on the e-Docket during the last week of July, 2012.  On the basis 
of that stipulation, the Administrative Law Judge marked the record heard and taken on 
July 31, 2012. 

II. SUMMARY OF THE PETITIONS 

A. GCHC Petition 

GCHC requests that the Commission expand the current group of nine services 
that the IUSF supports to include as a tenth “Access to Broadband Services” and 
proposes an alternative means to establish and administer funding of the IUSF. 

B. IITA Petition 

The IITA requests an interim update to the IUSF to increase the size of the fund 
consistent with changes in circumstances since the initial fund was established by this 
Commission in 2001 in Docket Nos. 00-0233 and 00-0335 (the “Prior Consolidated 
Dockets”).  Initially, the IITA’s Petition sought an additional change to the IUSF to 
establish a separate element of the fund for revenues lost as result of the IITA Member 
Intervenors agreeing to reduce their intrastate switched access rates to mirror their 
interstate switched access rates.  Due to changes relating to intrastate terminating 
switched access imposed by the FCC and the Commission Staff’s objection to creating 
a separate element of the fund, the IITA updated its Petition to reflect revenue 
reductions from the mirroring of intrastate originating switched access in its request for 
an update of the basic IUSF.  In total the IITA is seeking an updated fund size of just 
over $19 million, allocated to individual companies on the basis of Schedule 1.01s that 
establish each company’s showing of need. 

In addition, the IITA reached a “Consensus Position” with Staff regarding certain 
conditions that both agreed should be included in any Order in this docket and that 
should apply to an updated IUSF.  Based both on its Petition and on a Consensus 
Position the IITA reached with Staff, the IITA emphasizes that this is an interim update 
to the IUSF.  Following an order in this docket establishing an interim update to the 
fund, the IITA has committed to engage in a more comprehensive review of the IUSF 
taking into account any further FCC changes to intercarrier compensation and federal 
universal service. 

III. STATUTORY AND REGULATORY HISTORY 

A. The Statute 

The issues in this docket are ultimately subject to the following section of the 
PUA: 

Sec. 13-301. Duties of the Commission. 
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(1) Consistent with the findings and policy established in paragraph (a) of 
Section 13-102 and paragraph (a) of Section 13-103, and in order to ensure the 
attainment of such policies, the Commission shall: 

(a) participate in all federal programs intended to preserve or extend universal 
telecommunications service, unless such programs would place cost burdens on 
Illinois customers of telecommunications services in excess of the benefits they 
would receive through participation, provided, however, the Commission shall not 
approve or permit the imposition of any surcharge or other fee designed to 
subsidize or provide a waiver for subscriber line charges; and shall report on 
such programs together with an assessment of their adequacy and the 
advisability of participating therein in its annual report to the General Assembly, 
or more often as necessary; 

(b) (blank); 

(c) order all telecommunications carriers offering or providing local exchange 
telecommunications service to propose low-cost or budget service tariffs and any 
other rate design or pricing mechanisms designed to facilitate customer access 
to such telecommunications service, provided that services offered by any 
telecommunications carrier at the rates, terms, and conditions specified in 
Section 13-506.2 or Section 13-518 of this Article shall constitute compliance 
with this Section. A telecommunications carrier may seek Commission approval 
of other low-cost or budget service tariffs or rate design or pricing mechanisms to 
comply with this Section; 

(d) investigate the necessity of and, if appropriate, establish a universal service 
support fund from which local exchange telecommunications carriers who 
pursuant to the Twenty-Seventh Interim Order of the Commission in Docket No. 
83-0142 or the orders of the Commission in Docket No. 97-0621 and Docket No. 
98-0679 received funding and whose economic costs of providing services for 
which universal service support may be made available exceed the affordable 
rate established by the Commission for such services may be eligible to receive 
support, less any federal universal service support received for the same or 
similar costs of providing the supported services; provided, however, that if a 
universal service support fund is established, the Commission shall require that 
all costs of the fund be recovered from all local exchange and interexchange 
telecommunications carriers certificated in Illinois on a competitively neutral and 
nondiscriminatory basis. In establishing any such universal service support fund, 
the Commission shall, in addition to the determination of costs for supported 
services, consider and make findings pursuant to subsection (2) of this Section. 
Proxy cost, as determined by the Commission, may be used for this purpose. In 
determining cost recovery for any universal service support fund, the 
Commission shall not permit recovery of such costs from another certificated 
carrier for any service purchased and used solely as an input to a service 
provided to such certificated carrier's retail customers. 
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(2) In any order creating a fund pursuant to paragraph (d) of subsection (1), the 
Commission, after notice and hearing, shall: 

(a) Define the group of services to be declared "supported telecommunications 
services" that constitute "universal service". This group of services shall, at a 
minimum, include those services as defined by the Federal Communications 
Commission and as from time to time amended. In addition, the Commission 
shall consider the range of services currently offered by telecommunications 
carriers offering local exchange telecommunications service, the existing rate 
structures for the supported telecommunications services, and the 
telecommunications needs of Illinois consumers in determining the supported 
telecommunications services. The Commission shall, from time to time or upon 
request, review and, if appropriate, revise the group of Illinois supported 
telecommunications services and the terms of the fund to reflect changes or 
enhancements in telecommunications needs, technologies, and available 
services. 

(b) Identify all implicit subsidies contained in rates or charges of incumbent local 
exchange carriers, including all subsidies in interexchange access charges, and 
determine how such subsidies can be made explicit by the creation of the fund. 

(c) Establish an affordable price for the supported telecommunications services for 
the respective incumbent local exchange carrier. The affordable price shall be no 
less than the rates in effect at the time the Commission creates a fund pursuant 
to this item. The Commission may establish and utilize indices or models for 
updating the affordable price for supported telecommunications services. 

At its base, Section 13-301(1)(d) states that the Commission shall investigate the 
necessity of, and if appropriate, establish a universal service fund for those carriers who 
received funding pursuant to the Commission's Twenty-Seventh Interim Order in Docket 
No. 83-0142 or the Commission's Orders in Docket Nos. 97-0621 and 98-0679. (This 
definition of eligible carriers includes virtually all the carriers in Illinois with fewer than 
35,000 access lines and includes every one of the IITA Member Intervenors, the 
Frontier companies that are seeking funding in this docket and the GCHC companies.)  
The statute further details the Commission's obligations in establishing a universal 
service fund.  After reviewing these provisions, the Commission in the Prior 
Consolidated Dockets established the basic elements of the IUSF, through the 
Commission’s Second Interim Order, entered September 18, 2001, with the effective 
date of the fund being October 1, 2001.  

In addition, the statute provided that prior to establishing an IUSF, the 
Commission had to: 

• define the group of supported telecommunications services that include universal 
service, including at a minimum those services as defined by the FCC; 

• identify the ILECs' economic cost of providing the supported services; 
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• establish an affordable price, which shall be no less than the existing rates of the 
supported services; 

• identify support to be provided taking into account any federal universal service 
support received for providing the same services; 

• identify all implicit subsidies contained in rates or charges of ILECs, including 
interexchange access charges, and determine how such funds can be made 
explicit by the creation of the fund; 

• require that all costs of the fund be recovered from all local exchange and 
interexchange carriers certificated in Illinois on a competitively neutral and 
nondiscriminatory basis; and 

• not permit universal service support cost recovery from another certificated 
carrier for any service purchased and used solely as an input to a service 
provided to such certificated carrier's retail customers. 

B. The History 

In the intervening ten years, the FCC has issued a number of orders and notices 
related to intercarrier compensation and the federal USF issues, but did not act, leaving 
the the industry to await the much anticipated FCC reforms.  In April, 2010 the FCC 
issued a Notice of Proposed Rulemaking and Notice of Inquiry related to various issues 
related to the federal USF.  In November of 2011, the FCC issued the ICC/USF 
Transformational Order.3 

There has been considerable change in the industry and in the financial 
circumstances of the IITA member companies during the past ten years.  But each time 
the IITA contemplated potential action regarding the IUSF, it appeared that the FCC 
might act on federal policies regarding intercarrier compensation and the federal USF.  
The Commission was therefore not in a position to act with respect to the IUSF 
inasmuch as the formula for determining state-high cost support under 
Section 13-301(1)(d), as noted above, requires the Commission to take federal support 
for the same services into account, and thus changes to federal support levels would 
inherently affect state support. In 2008, the IITA requested the Commission to reopen 
the Prior Consolidated Dockets to update the IUSF and the Commission chose not to do 
so.  At that time it appeared again that FCC action would be forthcoming, but it was not. 

The IITA began gathering data for this proceeding in 2009.  The IITA entered into 
discussions with the AT&T Illinois, and ultimately reached a “Stipulation and Agreement” 
with AT&T Illinois, which is a part of the record in this docket.  

Under the Stipulation and Agreement, the ultimate interim IUSF size was the 
result of a needs based showing from each of the Small ILEC Intervenors (and a few 

                                            
3 Connect America Fund et al., WC Docket No. 10-90 et al., Report and Order and Further Notice of 
Proposed Rulemaking, FCC 11-161 Issued November 18, 2011. 



Docket Nos. 11-0210 & 11-0211 Consol. 

 7

additional Small ILECs which are no longer participating).  Consistent with the 
Commission’s approach in the Prior Consolidated Dockets, each of those Small ILECs 
submitted a so-called “Schedule 1.01” which reflected its costs of providing service in 
comparison to its revenues and its federal USF and related funding.  The interim fund 
size for basic IUSF as a total of the initial Schedule 1.01s (subject to a compromise rate 
of return) was approximately $15.7 million.  See Exhibit 3 (corrected) to IITA Exhibit 
1.01 (Stipulation and Agreement).  The fund size for access restructuring was 
approximately $10.5 million.  See Exhibit 4 (corrected) to IITA Exhibit 1.01.  All of this 
resulted in a requested total IUSF size of approximately $26.2 million.  See Exhibit 5 
(corrected) to IITA Exhibit 1.01. 

In proposing an updated IUSF, the IITA identified as its list of supported services 
those services enumerated by this Commission in the Prior Consolidated Dockets.  As 
required by the PUA, this Commission had identified the minimum services supported 
by the FCC.  FCC Rule Part 54.101, in place before the ICC/USF Transformational 
Order, listed the following supported services: 

1. Voice grade access to the public switched network 

2. Local usage  

3. Dual tone multi-frequency signaling or its equivalent 

4. Single-party service or its functional equivalent  

5. Access to emergency services  

6. Access to operator services  

7. Access to interexchange service 

8. Access to directory assistance  

9. Toll control services for qualifying low-income consumers  

Following the submission of the Stipulation and Agreement and the IITA’s 
proposal, the FCC issued its ICC/USF Transformational Order, which among other 
actions, preempted the restructuring of intrastate terminating switched access, thus 
removing one significant economic issue from the IUSF.  Also, as part of its 
transformational Order, the FCC updated this description to the following: 

47 C.F.R. § 54.101 Supported services for rural, insular and high cost 
areas. 

(a) Services designated for support.  Voice telephony service shall be 
supported by federal universal service support mechanisms.  The 
functionalities of eligible voice telephony services include voice grade 
access to the public switched network or its functional equivalent; 
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minutes of use for local service provided at no additional charge to end 
users; access to the emergency services provided by local government 
or other public safety organizations, such as 911 and enhanced 911, to 
the extent the local government in an eligible carrier’s service area has 
implemented 911 or enhanced 911 systems; and toll limitation for 
qualifying low-income consumers (as described in subpart E of this 
part). 

(b) An eligible telecommunications carrier must offer voice telephony 
service as set forth in paragraph (a) of this section in order to receive 
federal universal service support. 

The FCC stated, “[t]he decision to classify the supported services as voice 
telephony should not result in a lower standard of voice service:  Many of the 
enumerated services are universal today, and we require eligible providers to continue 
to offer those particular functionalities as part of voice telephony.”4  This change also 
will not have any significant impact on the HAI results for the supported services.  Most 
of the specific items dropped from the definition were functions that provided access to 
various services, not the services themselves, and network switches include those 
functions as part of the basic switching functions performed by the switch.  For example, 
although one-party service is no longer mentioned, networks have included that 
functionality for several years now, and they are necessary to fulfill other FCC mandates 
such as local number portability. 

Notably, the FCC considered adding broadband to the list of supported services, 
but as part of the ICC/USF Transformational Order it declined to do so.  Nonetheless, 
the FCC has long allowed the use of federal USF funds to support so-called “dual use” 
facilities, i.e. facilities that support both voice and information traffic.  Consistent with the 
federal approach, IITA members have been actively pursuing upgrading existing loop 
and other facilities to accommodate the provision of broadband in conjunction with the 
provision of voice services.  

In addition to the ICC/USF Transformational Order, during the course of this 
docket, Staff and other intervenors raised certain concerns about the updated IUSF as 
described in the Stipulation and Agreement.  Perhaps most significantly, Staff objected 
to the proposal for a separate access restructuring element of the IUSF.5  The 
magnitude of that issue was greatly reduced by the ICC/USF Transformational Order 
because it determined that: “section 251(d)(3) … does not prevent [the FCC] from 
adopting rules to implement the provisions of section 251(b)(5) and applying those rules 
to traffic traditionally classified as intrastate access[,]” and further required mirroring (as 
the IITA was proposing in this docket) and provided its own cost recovery mechanism.  
That left only intrastate originating switched access.  For that, however, Staff suggested 

                                            
4 Order at ¶ 78. 
5 Staff also objected to the IITA using 2008 intrastate switched access minutes to benchmark its lost 
revenue.  IITA agreed with this change and, when incorporating their lost access revenues into their 
Schedule 1.01s, the IITA Member Intervenors used their lower 2009 intrastate originating switched 
access minutes as the benchmark. 
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as an alternative that the impact of mirroring intrastate originating switched access be 
handled as a revenue reduction in the Schedule 1.01s supporting basic IUSF.  The IITA 
accepted Staff’s proposal as a reasonable compromise. 

As a result of this change and certain others, the IITA reached a Consensus 
Position with Staff about the interim nature of the IUSF update being sought in this 
docket.  The elements of the Position, which the IITA, Staff, AT&T Illinois and Frontier 
each support, are as follows: 

1. No later than two years from issuance of an Order in these dockets 
approving an Interim Fund, one or more eligible recipients of IUSF, or an 
organization representing them such as the IITA, shall petition the 
Commission for approval of a longer-term IUSF to replace the Interim 
Fund. Such petition, and any resulting longer-term IUSF, shall be based 
upon a different methodology, absent a showing that no such alternative 
methodology is reasonably feasible.  

2. The Interim Fund should be based upon an updated “need showing” using 
the Schedule 1.01 methodology used by the Commission in establishing 
the original IUSF effective October 1, 2001.  That analysis and showing 
will also incorporate the affect of all companies seeking and qualifying for 
the Interim Fund reducing originating intrastate switched access charges 
to “mirror” originating interstate switched access charges 
contemporaneous with the effective date of the Interim Fund. 

3. The IITA agrees that any “Longer Term” IUSF replacing the Interim IUSF 
resulting from the instant docket shall be: (a) compliant with the terms and 
requirements of Illinois Public Utilities Act Section 13-301 of the Illinois 
Public Utilities Act, (b) consistent with and fully reflect the Commission’s 
concerns and admonitions, as stated in its several Orders in Docket Nos. 
00-0233/0335 and 04-0354, regarding continued use of a rate-of-return 
based methodology to determine IUSF support levels, and (c) consistent 
with FCC policies and rules applicable on an interstate level to Illinois 
ILECs potentially eligible for IUSF support pursuant to Section 
13-301(1)(d) of the Illinois PUA.  

4. The Interim Fund will terminate on the implementation of the longer term 
IUSF. 

Following on its Consensus Position with Staff, the IITA and its Small ILEC 
Intervenors, in March of 2012, submitted updated Schedule 1.01s reflecting a fund size 
of just over $19 million (including the Frontier Companies), which was subject to minor 
corrections from some of the Small ILEC Intervenors thereafter prior to the hearing in 
this docket.  Those final sums were allocated on a company-by-company basis in IITA 
Exhibit 5.10.  As will be discussed later in this Order, Staff raised one objection to the 
IITA’s position and, consistent with that objection, extended that objection to the 
Schedule 1.01s filed by five of the Small ILEC Intervenors, each of which is currently an 
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S corporation.  In short, the IITA contends that, although these S corporations do not 
pay federal or state income taxes at the corporate level, they should be allowed to 
impute the taxes their shareholders pay as a direct result of the corporate income.  Staff 
contends that the S corporations should not be allowed to impute that income tax cost.  
Although the IITA contends that the Commission should disregard Staff’s resulting 
adjustment, IITA Exhibit 5.11 reflects the funding amount for all of the Small ILEC 
Intervenors, along with the Frontier companies, if the Commission adopts Staff’s 
approach to S corporations. 

Other than Staff’s objection regarding the treatment of S corporations, the only 
objection to the Consensus Position between Staff and the IITA is the Cable 
Association’s objection to the inclusion of any provision for switched access charge 
mirroring. 

Subject to the limited objections of Staff and the Cable Association, no party 
objects to the IITA’s understanding with Staff or the interim update to the IUSF based on 
IITA Exhibit 5.10 or 5.11. 

GCHC supports its own proposal to add broadband to the IUSF.  Staff, AT&T 
Illinois, the IITA ,and the IITA Member Intervenors all oppose the GCHC proposal.  No 
party other than GCHC supports the GCHC proposal at this time. 

IV. GCHC PROPOSAL 

A. GCHC’s Position on the GCHC Proposal 

In filing its Petition in these dockets, GCHC state that its seeks to answer what 
constitutes “universal service” to be provided by Illinois telecommunications carriers in 
the year 2012 and beyond.  In GCHC’s estimation, given the nature of services currently 
offered to and demanded by customers from telecommunications carriers today, well-
established Illinois and national policies, and the recent actions and declarations of 
FCC, the answer includes Access to Broadband Services. 

GCHC contends this result is not only sound as a matter of public policy, but, in 
addition to voice service, a fundamental policy goal on both the national and state 
levels. At the national level, Congress expressed this policy in the American Recovery 
and Reinvestment Act of 2009 where it stated its desire “to ensure that all people of the 
United States have access to broadband capability.” GCHC believes that the FCC acted 
to further this policy goal by entering a landmark ICC/USF Transformational Order in 
which the FCC overhauled the federal Universal Service Fund not only to allow federal 
universal service funds to be used to support broadband services, but to require that the 
federal high cost fund be transformed to make support for broadband services the focus 
of federal USF funding. (See Rubins Supp. Dir. and Reb., GCHC Ex. 3.0 at 3:41 – 
6:120) 

According to GCHC, the FCC summarized the importance of Access to 
Broadband Services underlying this decision as follows: 
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Networks that provide only voice service . . . are no longer adequate for 
the country’s communications needs. Fixed and mobile broadband have 
become crucial to our nation’s economic growth, global competitiveness, 
and civic life. Businesses need broadband to attract customers and 
employees, job-seekers need broadband to find jobs and training, and 
children need broadband to get a world-class education. Broadband also 
helps lower the costs and improve the quality of health care, enables 
people with disabilities and Americans of all income levels to participate 
more fully in society. Community anchor institutions, including schools and 
libraries, cannot achieve their critical purposes without access to robust 
broadband. Broadband-enable jobs are critical to our nation’s economic 
recovery and long-term economic health, particularly in small towns, rural 
and insular areas and Tribal lands. 

GCHC Ex. 3.2 at ¶¶ 3-4. 

GCHC observes that the State of Illinois similarly has emphasized the 
importance of supporting and expanding Access to Broadband Services for its citizens. 
In Section 13-804 of the Act, the Illinois legislature stated: “Increased investment into 
broadband infrastructure is critical to the economic development of this State and a key 
component to the retention of existing jobs and the creation of new jobs.” 

It is upon this backdrop that GCHC requests that the Commission review and 
revise the existing group of “supported telecommunications services” that constitute 
“universal service” under Section 13-301 of the Act to add “Access to Broadband 
Services.”  Section 13-301 requires the Commission to investigate the necessity of and, 
if appropriate, establish a universal support fund. 220 ILCS 5/13-301(1)(d). This the 
Commission has done, establishing the IUSF over ten years ago in the Prior 
Consolidated Dockets.  But, GCHC contends, the requirements of Section 13-301 and 
the Commission’s obligations do not stop there. Section 13-301(2)(a) provides that once 
the IUSF was created, the Commission became obligated “from time to time or upon 
request,” to “review and, if appropriate, revise the group of Illinois supported 
telecommunications services and the terms of the fund to reflect changes or 
enhancements in telecommunications needs, technologies, and available services.” 

While vast changes have occurred in telecommunications technology, needs and 
available services in the over ten years since the IUSF was established, the 
Commission has not once revised the group of “supported telecommunications 
services” that constitute “universal service.” It is GCHC’s position that based on the 
record evidence, including the FCC’s adoption of the ICC/USF Transformational Order, 
the time has come for the Commission to revise the group of “supported 
telecommunications services” as envisioned in Section 13-301(2)(a) by adding Access 
to Broadband Services. 

In connection with adding Access to Broadband Services as a supported 
telecommunications service eligible for IUSF funding, GCHC submitted an analysis to 
support establishing an “affordable rate” of $15.46 per line per month for Access to 
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Broadband Services as required by Section 13-301(1)(d) and (2)(c) of the Act.  Further, 
GCHC has proposed an alternative way to determine the amount of a carrier’s IUSF 
funding using the difference between the actual amount the carrier spends on Access to 
Broadband Services in a year (i.e. its economic cost) and the annualized affordable rate 
of the carrier (i.e. the carrier’s number of lines * the affordable rate * 12) up to an 
amount equal to the carrier’s annualized affordable rate.  GCHC argues that this 
approach ensures that IUSF funding is tied to actual spending on a supported service 
rather than a carrier’s overall rate of return, while at the same time limiting the growth of 
the fund.  GCHC also proposes that the Commission establish an eight year expiration 
date on the IUSF to hardwire in a review of the fund to determine whether there exists a 
continuing need for the fund in the future.  

Based upon its proposals, GCHC requests the Commission establish that IUSF 
funding be available for Geneseo, Cambridge and Henry County in the amounts of 
$1,100,319, $222,438 and $207,040, respectively. 

B. IITA’s Position on the GCHC Proposal 

The IITA opposes the alternative IUSF plan proposed by GCHC.  The IITA 
contends, that in addition to other shortcomings, it is inconsistent with the PUA in 
several regards.  For example, according to Section 13-301(2)(a) of the PUA, the 
Commission is required to “define the group of services to be declared “supported 
telecommunication services” that constitute “universal service.”  That same section of 
the PUA requires that this group of services “shall, at a minimum, include those services 
as defined by the Federal Communications Commission and as from time to time 
amended.”  (Emphasis added.)  Although the FCC has redefined the supported 
services, it has not eliminated the substance of any of the nine service previously listed 
by the FCC and currently included in the IUSF.  See 47 C.F.R. § 54.101. 

Even if this Commission were inclined to add some version of “Access To 
Broadband Services” as proposed by GCHC, an IUSF recipient would, under the GCHC 
proposal, have to choose whether to receive the level of funding for the current nine 
supported services or the level of support the GCHC plan provides for “Access to 
Broadband Services,” but not both.  As a result, companies receiving support for Access 
to Broadband Services would receive no support for the nine voice services currently 
supported in Illinois, despite the unambiguous requirements of the PUA.   

Not only has the ICC included the currently supported nine services, the Illinois 
courts have affirmed that the FCC’s listing provides an absolute minimum of services 
that must be financially supported.  Thus, in ruling that all access lines -- not just a 
primary access line --  receives support, the Fifth District Appellate Court stated that 
“universal support means universal support” of all services and lines supported by the 
FCC.  Harrisonville Telephone Co. v. Illinois Comm. Comm'n, 343 Ill.App.3d 517, 529, 
797 N.E.2d 183, 194, 277 Ill. Dec. 836, 847 (2003), aff’d, 212 Ill.2d 237, 817 N.E.2d 
479, 488, 288 Ill. Dec. 121, 130 (2004).  The Illinois Supreme Court (Harrisonville 
Telephone Co. v. Illinois Comm. Comm'n, 212 Ill.2d 237, 817 N.E.2d 479, 488, 288 Ill. 
Dec. 121, 130 (2004)) subsequently affirmed that ruling, stating in part as follows:  
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The Act provides that the ICC should track the FCC definition of supported 
services, and the FCC has stated that voice grade access is a supported 
service.  Further, the FCC has decided that all lines with voice grade 
access should receive federal USF support.  It is incongruous to suggest 
that the legislature wanted the ICC to follow the FCC’s words but not its 
deeds and to provide purportedly “universal service” support with 
limitations.  The FCC does not describe a voice grade access line as a 
voice grade access line which receives support only if it is also a primary 
residential or business line.  Universal service means universal service.. 

Consequently, the nine voice grade services (or the substance of those services) 
must continue to be supported under any IUSF plan since those voice grade services 
remain supported services as determined by the FCC.  The GCHC plan is not 
consistent with this requirement and, by not providing ongoing support for all supported 
services, falls short of the statutory requirements. 

The IITA also argues that GCHC’s proposal nowhere takes into account the 
federal support that a company may receive in relation to such investments.  But 
Section 13-301(1)(d) of the PUA expressly requires that the IUSF reflect federal 
universal service support.  For this reason, too, the GCHC proposal does not meet the 
requirements of the PUA. 

For generally the same reasons discussed by Staff (below at Section IV.D.), the 
IITA contends that the GCHC plan also fails to address adequately the requirements 
related to economic costs contained in the PUA.   

The IITA also points out that the GCHC plan also ignores the Commission’s 
requirement that each company seeking IUSF support present evidence establishing an 
“actual need for support.”  Specifically, at page 37 of the Second Interim Order in the 
Prior Consolidated Dockets, the Commission stated in part (emphasis added) as 
follows:   

The General Assembly, by adopting Section 13-301(d) clearly directed 
us to review, and to the extent we conclude necessary, establish 
subsidized universal support.  Furthermore, we find that we have the 
obligation, consistent with the principles of equity, to ascertain each 
funded company’s actual need for support.”   

While the Commission used a forward-looking cost model to establish the proxy 
“economic cost,” each individual company also presented individual company financial 
information pursuant to which the Commission capped the amount of support any 
individual company would receive based upon that company’s need. 

C. AT&T Illinois’ Position on the GCHC Proposal 

AT&T Illinois asserts that GCHC has failed to demonstrate that the Commission 
should add “Access to Broadband Services” to the list of IUSF-supported services in 
this proceeding, and its Petition should be denied.  
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According to AT&T Illinois, Section 13-301(1)(d) of the Act empowers the 
Commission to create a universal service fund for high cost carriers.  
Section 13-301(2)(a) states that the Commission in doing so shall define the “group of 
services” to be declared “supported telecommunications services” that “constitute 
universal service.”  The key component missing from GCHC’s proposal is that “access 
to broadband” is not a telecommunications service.  This is illustrated by GCHC’s 
struggle to define what it meant by the term “access to broadband service.” 

AT&T Illinois also complains that GCHC’s witness provided three different 
definitions for the term “Access to Broadband Service.”  In each piece of testimony, the 
definition was based not on a service to be sold to an actual end user, but on a part of 
the network infrastructure.  GCHC’s witness began by describing what would be 
covered by Access to Broadband as a “…category [that] includes all equipment and 
services necessary to provide or that is related to the transmission component of 
Broadband services.” GCHC Ex. 1.0, p. 6.  In the next round of testimony, GCHC’s 
witness described “Access to Broadband Service” to “include all facilities associated 
with the delivery of Broadband Services from the service provider to a dedicated access 
point.”  GCHC Ex. 2.0, p. 5.   In subsequent rounds of testimony, GCHC’s witness then 
suggested that the definition of “Access to Broadband Service” is found in the FCC’s 
amendment to 47 C.F.R. § 54.7 (“plant that can, either as built or with the addition of 
plant elements, when available, provide access to advanced telecommunications and 
information services”).  GCHC Ex. 3.0, p. 8; GCHC Ex. 4.0, p. 4.  

AT&T Illinois says that GCHC is really asking that the definition of the term 
“Access to Broadband Service” be based on how the IUSF-funded carrier would be able 
to spend funds received, not on a specific service that would be available to an end user 
customer, i.e. a supported service.  Section 13-301(1)(d) and (2)(a) require that eligible 
IUSF services be a “supported telecommunications service.” 

AT&T Illinois also points out that, when the FCC issued the ICC/USF 
Transformational Order, it explicitly stated that it would not add “access to broadband 
service” to the list of services supported by the Federal USF.  ICC/USF 
Transformational Order, ¶ 65.  Instead, of adding “access to broadband service” as a 
supported service, the FCC modified the list of services supported by the federal USF, 
but retained the focus of federal USF support on voice telephony.  47 C.F.R. § 54.101 
states that “[v]oice telephony service shall be supported by federal universal service 
support mechanisms.”  The federal rules further state that “[t]he functionalities of eligible 
voice telephony services include voice grade access to the public switched network or 
its functional equivalent; minutes of use for local service provided at no additional 
charge to end users; access to the emergency services provided by local government or 
other public safety organizations, such as 911 and enhanced 911, to the extent the local 
government in an eligible carrier’s service area has implemented 911 or enhanced 911 
systems; and toll limitation for qualifying low-income consumers (as described in 
subpart E of this part).”  The FCC’s ICC/USF Transformational Order further supports 
the conclusion that “access to broadband service” should not be added as a supported 
service under the Illinois USF in this proceeding. 
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The FCC did clarify that carriers could use their federal USF support to build an 
advanced network, but did not change the methodology upon which a carrier’s current 
support levels are developed.  While 47 U.S.C. § 254(f) provides, for purposes of a 
state USF that “[a] State may adopt regulations not inconsistent with the Commission's 
rules to preserve and advance universal service” this suggests that the Illinois 
Commission could allow carriers to use their state USF support to build or support an 
advanced network without being inconsistent with federal rules, so long as the carrier 
continued to offer the supported services adopted by the FCC in its earlier order.  This 
does not mean, however, that “Access to Broadband” should be a supported service 
under the IUSF as demanded by GCHC.  

AT&T Illinois next argues that GCHC also fails to demonstrate that what it is 
seeking to offer could be a “supported telecommunications service” under the IUSF.  In 
fact, the FCC did not classify Broadband as a telecommunications service.  The FCC 
noted that “Section 254 grants the Commission the authority to support not only voice 
telephony service but also the facilities over which it is offered….we believe Congress 
granted the Commission the flexibility not only to designate the types of 
telecommunications services for which support would be provided, but also to 
encourage the deployment of the types of facilities that will best achieve the principles 
set forth in Section 254(b)….”  ICC/USF Transformational Order, ¶ 64.  The FCC used 
Section 706 of the Telecommunications Act of 1996 as a source for its authority to 
require carriers to provide broadband as a condition of receiving federal USF support.  
The FCC stated that “Section 254 grants the Commission clear authority to support 
telecommunications services and to condition the receipt of universal service support on 
the deployment of broadband networks, both fixed and mobile, to consumers.  Section 
706 provides the Commission with independent authority to support broadband 
networks in order to “accelerate the deployment of broadband capabilities’ to all 
Americans.”  ICC/USF Transformational Order, ¶ 60.  

Finally, the Illinois PUA precludes adding “access to broadband service” to the 
list of IUSF-supported services.  Section 13-301(2)(a) describes “supported 
telecommunications services.”  As discussed above, broadband is not a 
telecommunications service.  In addition, Section 13-804 of the PUA addresses 
Broadband service and provides that “[e]xcept to the extent expressly permitted by and 
consistent with federal law, the regulations of the Federal Communications 
Commission, this Article, …or this amendatory Act of the 96th General Assembly, the 
Commission shall not regulate the rates, terms, conditions, quality of service, 
availability, classification, or any other aspect of service regarding …broadband 
services….”   

GCHC argued in its testimony that its proposal would not result in the regulation 
of broadband (GCHC Ex. 3.0, pp. 8-9), but this would simply not be the case.  If the 
Commission added “access to broadband service” as a supported service, 
Section 13-301 appears to require that an “affordable price” be set for the service.  
Much of GCHC’s rationale for adding access to broadband service to the list of 
supported services was that broadband must be made affordable because some of 
those who do not subscribe to broadband cited cost of service as a factor in not having 
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broadband service.  GCHC Ex. 1.0, pp. 7-8.  If the affordability price proposed by GCHC 
initially (GCHC Ex. 1.0, pp.7-8) does not set the rate a carrier will charge for broadband 
services, then GCHC would be in a situation where, without rate setting authority by the 
Commission, the proposal fails to provide the price relief that GCHC claimed is a key 
component of their proposal.  Setting rates for broadband service is contrary to the 
Illinois statute’s prohibition on the regulation of broadband. 

Section 13-804 also prohibits the regulation of the “availability” of broadband.  If 
“Access to Broadband Service” were added to the list of IUSF-supported services, that 
additional requirement to provide it as a supported service would create a separate 
obligation for the funded carrier to offer and to make broadband available to consumers 
and would run afoul of the statutory prohibition.  

Finally AT&T argued that the IUSF increase is transitory in nature and that a new 
proceeding will open within two years from the date of the Commission's Order.  The 
FCC is still developing the rules for broadband support for small carriers and it is 
expected that those rules should be clearer and in-place by the time a new review starts 
in two years time. 

For all of these reasons, the Commission should reject GCHC’s proposal to add 
“access to broadband service” to the list of IUSF-supported services in this proceeding.   

D. Staff’s Position on the GCHC Proposal 

Staff believes the Commission should reject the GCHC arguments, and deny its 
request.  As an initial matter, Staff strongly supports making broadband services available 
to all Illinoisans. The policy of the State is to foster the deployment and adoption of 
broadband services. See generally, 20 ILCS 661/1, et seq. (High Speed Internet Services 
and Information Technology Act); 220 ILCS 5/13-804.  

Likewise, the Staff is certain that the Commission has the authority to determine that 
broadband services be supported. Section 13-301(2)(a) of the Public Utilities Act authorizes 
the Commission to: “[d]efine the group of services to be declared ‘supported 
telecommunications services’ that constitute ‘universal service’.” 220 ILCS 5/13-301(2)(a).  

Whether the Commission should determine that broadband services be supported 
by the IUSF in this phase of the proceeding is another question altogether. As noted above, 
GCHC argues that the FCC has effectively declared broadband to be a supported service, 
and broadband is therefore, by operation of law, an IUSF-supported service in light of the 
Illinois statutory mandate that IUSF-supported services: “shall, at a minimum, include those 
services … defined [as such] by the [FCC] … as from time to time amended.” 220 ILCS 
5/13-301(2)(a).   Staff argues that the FCC has done no such thing.  In fact, the FCC’s 
revised rule defining federally-supported services reads in its entirety as follows:  

(a) Services designated for support. Voice Telephony services shall be supported by 
federal universal service support mechanisms. Eligible voice telephony services 
must provide voice grade access to the public switched network or its functional 
equivalent; minutes of use for local service provided at no additional charge to 
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end users; access to the emergency services provided by local government or 
other public safety organizations, such as 911 and enhanced 911, to the extent 
the local government in an eligible carrier's service area has implemented 911 or 
enhanced 911 systems; and toll limitation services to qualifying low-income 
consumers as provided in subpart E of this part.  

(b) An eligible telecommunications carrier must offer voice telephony service as set 
forth in paragraph (a) of this section in order to receive federal universal service 
support.  

47 C.F.R. § 54.101 (emphasis added). 

The FCC’s rule calls for support of “voice telephony services” and the provision of 
“voice grade access,” which are not broadband. Broadband is not mentioned in the FCC 
rule.  Therefore, the Commission is not required to declare broadband a supported service 
by operation of Section 13-301(2)(a).  

GCHC concedes, as it must, that the FCC did not add access to broadband to the 
list of federally-supported services.  GCHC Initial Brief at 6.  Undeterred by this, however, 
GCHC advances another rationale for the ostensible requirement that the Commission 
approve IUSF funding for broadband services. GCHC points to the FCC’s statement that it 
will: “require that recipients use their support in a manner consistent with achieving 
universal availability of voice and broadband.” ICC/USF Transformational Order, ¶205; see 
also GCHC Initial Brief at 6-7. Further, GCHC notes that the FCC amended Rule 54.7 to 
read, in relevant part that: “[t]he use of federal universal service support … shall include 
investments in plant that can, either as built or with the addition of plant elements, when 
available, provide access to advanced telecommunications and information services.” 47 
C.F.R. § 54.7(b). According to GCHC, these two pronouncements, taken together, amount 
to an FCC declaration that broadband is a supported service.  

This argument requires one to infer that the FCC added broadband to the list of 
supported services by implication, a curious argument when the FCC specifically declined 
to add broadband to the list of supported services in its actual rule. The Commission should 
not give any credence to this argument.  

Moreover, the fact that the FCC rules require carriers receiving high-cost support to 
make “investments in plant that can, either as built or with the addition of plant elements, 
when available, provide access to advanced telecommunications and information 
services[,]” does not amount to a determination that broadband is a supported service; in 
fact, this requirement is easily reconciled with the FCC’s actual ruling that broadband is not 
a supported service. In implementing its amended Rule 54.101, the FCC favorably cited 
comments which noted that “[f]iber networks are . . . more efficient, and more reliable than 
the legacy copper network. … [and] are cheaper to maintain and have fewer potential points 
of failure than copper lines.” ICC/USF Transformational Order, ¶ 64, n.72. The FCC further 
observed that “the forward-looking cost of deploying voice- and broadband-capable 
networks today is generally not significantly higher than deploying voice-only networks[,]” 
and that, accordingly, “although [the FCC is] updating the high cost fund to support modern 
voice and broadband networks, [it is] not increasing the overall size of the fund to do so.” Id. 
Staff draws from this that the FCC directed carriers to use high-cost support, not necessarily 
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to build out broadband facilities, but to build voice facilities that are broadband-capable, 
such as fiber-optic networks. Furthermore, the FCC was confident that the broadband-
compatibility requirement would not increase the fund size, whereas GCHC’s proposal is 
certain to do so. 

Staff also criticizes GCHC because it has failed to define access to broadband 
service.  Staff agrees with AT&T Illinois that GCHC has advanced as many as three 
definitions in this proceeding.  AT&T Illinois Initial Brief at 10-11.  Because Staff also agrees 
with AT&T’s criticism that GCHC’s proposal focuses on how money is spent rather than on 
a “supported service” being provided to an end-user customer, Staff concludes that GCHC’s 
position is completely at odds with both state and federal policy, which stand for the 
proposition that end-user customers, not subsidized companies, are intended to be the 
beneficiaries of high cost support. See 220 ILCS 5/13-102(a) (“universally available and 
widely affordable telecommunications services are essential to the health, welfare and 
prosperity of all Illinois citizens”) (emphasis added); 47 U.S.C. § 254(b)(3) (“Consumers in 
all regions of the Nation, including … those in … high cost areas, should have access to 
telecommunications and information services … that are reasonably comparable to those 
services provided in urban areas and that are available at rates that are reasonably 
comparable to rates charged for similar services in urban areas”).  

Staff says that GCHC’s plan is contrary to law in other respects. Instead of using the 
economic costs of providing broadband service to set the subsidy amount, as required by 
Section 13-301(1)(d), GCHC proposes to use “actual invoiced costs.”  GCHC Initial Brief at 
26. In the Prior Consolidated Dockets, the Commission decided to give “[t]he term 
‘economic cost’ the same definition it had received in prior Commission proceedings, i.e. 
forward-looking costs, as opposed to embedded costs.” Second Interim Order at 14.  Here, 
GCHC is proposing to define economic costs as embedded costs, in a manner contrary to 
Commission Order and the statute.  

Staff also recommended the rejection of GCHC’s methodology for calculating an 
affordable rate. GCHC proposes a rate that purports to “(a) represent an amount all 
customers in Illinois could “afford,” including low income customers, and (b) be an amount 
that would promote the concept of this service being “universal” – i.e. that virtually all 
customers would be willing to pay the rate to purchase the service.” Id. at 20.  In fact, what 
GCHC does is take the average monthly cost of broadband services – calculated to be 
$41.00 – and divide it by 37.7%, yielding $15.46. Id. at 20-21.  This is ostensibly “[t]o 
equalize the impact of the cost for Access to Broadband Services on an average family at 
the poverty level to that of a household with a median level of income[,]” the former being 
37.7% of the latter. Id. at 21.  

This would in Staff’s view be laudable if GCHC was planning to offer broadband 
services to some discrete group of impoverished Illinoisans. As far as Staff knows, it is not, 
however. GCHC’s proposed affordable rate is not intended to benefit Illinoisans of modest 
means, but rather to be used to determine the subsidy amount GCHC would receive under 
its proposal. Baldly put, the lower the affordable rate, the higher the subsidy GCHC 
receives.  The key to establishing an affordable rate for a service is setting it at a level 
reasonably comparable to rates charged elsewhere. 47 U.S.C. § 254(b)(3). In its Second 
Interim Order in the Prior Consolidated Dockets, the Commission established the affordable 
rate for supported telecommunications services by using a Verizon (now Frontier) rate that 
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was then paid by Verizon customers in Verizon service territories “comparable to IITA 
members with respect to customer density, economic demographics, and operational 
requirements.” Second Interim Order at 32. The Commission further found that: “[t]he 
[affordable] rate [adopted] is also reasonably comparable to rates in urban areas.” Id.  

In the context of this proceeding, it is clear that the only “reasonably comparable” 
rate in evidence is $41.00, that being – as GCHC concedes - the average monthly cost for 
broadband service throughout the country. GCHC’s “affordable rate”, in contrast is set at 
less than 38% of that average monthly cost. This is in no way “reasonably comparable” to 
what other U.S. or Illinois customers pay. GCHC’s affordable rate calculation is fatally 
defective and must be ignored. 

E. GCHC Replies 

GCHC reiterates its contention that the main focus of the ICC/USF 
Transformational Order is broadband – indeed, the document uses the term 
“broadband” over 1,400 times. (Rubins Supp. Dir. and Reb., GCHC Ex. 3.0 at 10:198-
199)  That fact alone suggests that the presentation of this issue by the IITA and AT&T 
Illinois is not complete.  But, GCHC says, the real elephant in the room the IITA and 
AT&T Illinois are attempting to ignore is that the overarching purpose of the FCC in 
issuing the FCC/USF Order was to redefine “universal service” so that it now includes 
both voice and broadband. This is evident in the very first sentence of the Order: 

“Today the [FCC] comprehensively reforms and modernizes the universal 
service and intercarrier compensation systems to ensure that robust, 
affordable voice and broadband service, both fixed and mobile, are 
available to Americans throughout the nation.” (GCHC Ex. 3.2 at ¶ 1, 
emphasis added) 

GCHC cites a number of instances where the ICC/USF Transformational Order 
discusses the importance of broadband.  GCHC contends that passages demonstrate 
beyond doubt that the truth of what the FCC has done with respect to Access to 
Broadband Services.  GCHC repeats that the ICC/USF Transformational Order 
established that “universal service” now means access to broadband as well as voice 
service.  This is a critical fact for the IUSF because, as the Supreme Court of Illinois 
held in Harrisonville Telephone Co. v. Illinois Comm. Comm’n, 212 Ill. 2d 237, 249-252 
(2004), “[u]niversal service means universal service” and the Commission must follow 
both the FCC’s words and “deeds” in establishing the minimum “supported 
telecommunications services” that constitute “universal service” for the IUSF pursuant to 
Section 13-301(2)(a) of the Illinois Public Utilities Act (the “Act” or “PUA”). 

GCHC rejects the arguments made by the IITA and AT&T Illinois that the FCC’s 
decision not to add “Access to Broadband Services” to its list of “services designated for 
support” in 47 C.F.R. § 54.101(a) supports the conclusion that the Commission should 
not add Access to Broadband Services as an Illinois supported telecommunications 
service.  First, GCHC repeats that the Harrisonville case requires the Commission to 
look at both the “words” and “deeds” of the FCC and the FCC made clear through the 
ICC/USF Transformational Order that USF funding is now to be spent on access to 
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broadband service.  Second, Section 13-301(2)(a) of the Act set the FCC’s list of 
supported services as a minimum.  In other words, while the FCC’s actions establish a 
floor for Illinois universal service, they by no means are to be the ceiling. 

GCHC also argues that Access to Broadband Services as proposed by GCHC 
complies with the Illinois definition of a “telecommunications service” because that 
definition extends to: 

the provision or offering for rent, sale or lease, or in exchange for other 
value received, of the transmittal of information, by means of 
electromagnetic, including light . . . including all instrumentalities, facilities, 
apparatus, and services (including the collection, storage, forwarding, 
switching, and delivery of such information) used to provide such 
transmission . . . .  

220 ILCS 5/13-203 (emphasis added).  

GCHC rejects AT&T Illinois’s argument that Section 13-804 bars Access to 
Broadband Services from being made an Illinois supported telecommunications service 
because setting an affordable rate does not require broadband carriers actually to 
charge that rate, and therefore is not rate regulation and, to the extent adding Access to 
Broadband Services would require carriers to provide it, that is already required by the 
FCC through the ICC/USF Transformational Order. 

Finally, GCHC argues that its proposal for IUSF funding complies with the 
requirements of Illinois law contrary to arguments by the IITA because it does not deny 
IUSF support for other services and there is no Legal Requirement for economic costs 
to be forward looking. 

F. The Commission’s Analysis and Conclusion 

The Commission notes that neither the Frontier Companies nor the Cable 
Association took a position on the GCHC proposal.  For the reasons identified by Staff, 
the IITA and AT&T, the Commission declines to adopt GCHC’s proposal at this time. 
The FCC has declined to identify broadband as a supported telecommunication service 
by rule, and accordingly, the Commission is not bound to do so by operation of 
Section 13-301(d)(2)(a). Further, as several parties have noted, GCHC’s somewhat fluid 
attempts to define “access to broadband service” all have in common the flaw that they 
are not based on what service is provided to end-users, as is required by statute, but 
what facilities GCHC builds to provide them. Likewise, GCHC proposes to recover its 
“actual, invoiced” costs of deploying such facilities. This is contrary to statute, which 
calls for the use of economic costs; this Commission has long held economic costs to 
mean incremental or forward-looking costs.  

This Commission notes that GCHC proposes an affordable rate for access to 
broadband services that, based on its own evidence, is less that 38% of what the 
average U.S. or Illinois citizen pays for similar services. While the Commission is not 
obliged to establish an affordable rate for access to broadband services, as we do not 
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declare them to be supported services, we observe that any affordable rate for 
broadband services should follow well-established universal service principles of 
comparability across regions. GCHC’s rate does not. 

V. THE IITA’S PROPOSAL 

A. The IITA’s Position on the IITA Proposal 

In working toward its Consensus Position with Staff and the other parties for the 
establishment of an interim update to the IUSF, the IITA explains that it sought to work 
within the framework of prior Commission Orders including the orders in the Prior 
Consolidated Dockets and to apply conservative approaches.  The IITA notes, however, 
that no party to this docket opposes the Consensus Position, and the only objections to 
any part of the IITA’s Proposal are Staff’s objection to allowing S corporations to impute 
the tax liability of their shareholders and the Cable Association’s objection to the 
inclusion of mirroring for originating access.  Nevertheless, because neither the 
Stipulation and Agreement nor the Consensus Position constitutes a stipulation among 
all the parties to the case, and to ensure the Commission had an adequate record, the 
IITA is not relying solely on the agreements and understandings it has reached, but has 
also submitted substantial record evidence supporting each element of the Consensus 
Position and the update of the IUSF. 

For example, in the Prior Consolidated Dockets, the Commission set the required 
affordable rate at a level of $20.39 based on the substantial record evidence in those 
dockets.  IITA Exhibit 1.0 at lines 490-530.  The initial Stipulation and Agreement with 
AT&T Illinois provided that the affordable rate should remain at the $20.39 level and that 
proposal has not changed.  Moreover, Staff and Frontier both signaled agreement by 
incorporating that affordable rate into their own computations of the updated fund size.  
Staff Exhibit 3.0 at lines 562-621; Frontier Exhibit 2.0 at lines 222-234.  The $20.39 rate, 
however, both nationally and within Illinois, is at the very high end of local rates within 
the nation.  IITA Exhibit 1.0 at lines 509-510.  As depicted in IITA Exhibit 1.05, this rate 
would be in the top 9.0% of the local rates in the nation and, as shown in IITA Exhibit 
1.066, it would be within the top 2.2% of the local rates in Illinois.  Id. at lines 509-516. 

Also, based on the latest data published in FCC reports, the representative 
monthly charge for local service in October, 2007 for the 95 largest urban areas was 
$15.62 with an additional $5.74 for subscriber line charges equaling a total of $21.36.  
IITA Exhibit 1.0 at lines 517-522.  These rates compare respectively to $20.39 for the 
Illinois affordable rate (31% higher than the nationwide urban average) with an 
additional $6.50 for subscriber line charges equaling a total of $26.89 (about 26% 
higher than the nationwide urban average). 

                                            
6 See letter from Brian J. Benison, Director, Federal Regulatory, AT&T to Ms. Marlene H. Dortch, 
Secretary, Federal Communications Commission of October 25, 2010 filed as an ex parte filing in CC 
Docket No. 01-92, WC Docket No. 05-337, and GN Docket No. 90-51.  Exhibits are from the 21st and 31st 
pages of this document respectively. 
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In making these comparisons the IITA encourages the Commission to keep in 
mind that the local calling areas for rural telephone companies generally involve only a 
few hundred to a few thousand customers while local rates in large urban areas such as 
Chicago may give the customer access to hundreds of thousands or millions of local 
customers.  IITA Exhibit 1.0 at lines 512-516.  Notably, any downward adjustment to the 
affordable rate (as the evidence suggests) would raise the amount of IUSF funding 
necessary to provide service at that adjusted rate.  The IITA, however, has sought 
compromises that support an expeditious adoption of an interim update to the IUSF.  
IITA Exhibit 1.0 at lines 525-530. 

Consistent with the statutory requirements, the IITA provided record evidence 
that the IITA Member Intervenors have an economic cost greater than the affordable 
rate less federal universal service support.  The IITA addressed this first and foremost 
through the Stipulation and Agreement where the IITA and AT&T Illinois agreed the IITA 
would introduce updated forward-looking HAI cost model results.  In developing the 
determination of meeting the statutory requirements, the IITA used the approach 
adopted by the Commission in the Prior Consolidated Dockets.  The PUA allows for 
proxy costs to be used in the determination of the economic costs of the companies.  
The IITA explained that in the Prior Consolidated Dockets the Commission approved 
using the costs of the combined companies as a proxy for the costs of each of the 
companies. 

The results of the HAI studies were first summarized in IITA Exhibit 1.07, as filed 
in May of 2011 with the Direct Testimony of Robert Schoonmaker.  The IITA updated 
this filing in March of 2012, reflecting various individual company adjustments, and the 
withdrawal of certain Small ILECs from the docket and from the updated fund.  With 
those adjustments, Exhibit 1.07 (revised 3/23/12) shows that the weighted average 
monthly USF cost per line across all the IITA Member Intervenors (using actual 
company access lines) is $90.35.  The weighted average cost is the proxy cost as that 
term is used in the statute for the total group of companies. 

Using the statutory proxy cost criteria, the HAI analysis showed a potential IUSF 
funding support requirement of over $24 million for the IITA Member Intervenors as a 
group.  This demonstrates that the "economic cost" exceeds the proposed affordable 
rate and the federal support for the companies as a whole.  It further demonstrates that 
using the proxy cost approach as contained in the statute, the IITA Member Intervenors, 
as a group, would be eligible for receiving that amount of IUSF funding and that each 
company should be eligible for such funding.  IITA Exhibit 3.0 at lines 364-387. 

The IITA explained that the $19 million funding requested, however, is less than 
the $24 million supported by the economic cost model proxy results for the IITA member 
companies as a whole.  IITA Exhibit 3.0 at lines 384-387.  Consistent with the 
Commission Orders in the Prior Consolidated Dockets, with the Stipulation and 
Agreement and with the Consensus Position, the IITA is not proposing to use the HAI to 
set the ultimate size of the fund.  IITA Exhibit 1.0 at lines 721-732.  Rather, the IITA is 
proposing to cap the recovery for each of the Member Intervenors based on a 
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determination of the actual need for each, based on calculation set forth in a 
Schedule 1.01.  Id. 

The Schedule 1.01 analysis is the result of the Commission’s November 21, 
2000 First Interim Order in the Prior Consolidated Dockets, in which the Commission 
expressed its intent that IUSF funds should not be provided to companies until some 
type of showing is made that the company is "in need" of receiving such funding.  IITA 
Exhibit 1.0 at lines 721-726.  The IITA used a similar process in developing its request 
for an update to the IUSF and subsequently engaged in negotiations with AT&T Illinois 
on that basis, leading to the Stipulation and Agreement.  Id. at lines 727-732.  Through 
testimony, changes made over the course of this docket and the Consensus Position it 
reached with IITA, Staff agreed with this approach for the limited purposes of 
establishing this interim update to the IUSF (and subject to one material difference to 
the Schedule 1.01s related to the S corporation status of certain IITA Member 
Intervenors). 

As the record in this docket currently stands, the IITA has demonstrated that the 
economic cost of providing service (taking into account federal USF) exceeds the 
affordable rate.  Moreover, each of the Small ILEC Intervernors has completed its own 
Schedule 1.01 analysis reflecting its individual company need as a cap on its IUSF 
request, and updated that analysis over the course of this docket to respond to 
questions or criticisms raised by Staff or the other parties.  The totals from those 
individual company Schedule 1.01s are reflected in two different IITA exhibits.  IITA 
Exhibit 5.10 reflects the IITA’s updated fund size of $19,130,125 (or $19,717,158 when 
Frontier’s request is included).  This Exhibit reflects not only the overall fund size, but 
the updated amount of funding for each of the IITA Member Intervenors.  Those 
individual company entries match Staff’s estimated fund size for all but five IITA 
Member Intervenors, each of which is an S corporation. 

For each of those five S corporations, there remains one material difference 
between Staff and the IITA involving the treatment of income tax costs.  IITA Exhibit 
5.11 reflects the IITA’s provisional updated fund size if the Commission agrees with 
Staff regarding the treatment of income tax costs for S corporations and matches Staff’s 
estimated fund size for every one of the IITA Member Intervenors.  It reflects a total fund 
size of $18,397,595 (or $18,984,628 when Frontier’s request is included).  Again, this 
Exhibit reflects not only the overall fund size, but the updated amount of funding for 
each of the IITA Member Intervenors assuming the IITA’s position on S corporations is 
not adopted.  Those individual company entries match Staff’s estimated fund size 
(subject to a few rounding differences) for each and every one of the IITA Member 
Intervenors. 

Together with the Consensus Position and subject to the terms of the Consensus 
Position, IITA Exhibit 5.10 reflects an interim update to the IUSF supported by the IITA, 
its Member Intervenors, Staff (with regard to all but the tax treatment of the Five 
S Corporation Intervenors), AT&T Illinois and Frontier and IITA Exhibit 5.10 should be 
adopted by the Commission in ordering an update of the fund.  Assuming the 
Commission does not adopt the IITA’s position on S corporations, IITA Exhibit 5.11 
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should be adopted instead, and IITA Exhibit 5.11 has the complete support of Staff.  
The Commission should disregard the opposition of the Cable Association and 
implement an interim update to the IUSF. 

B. Frontier’s Position on the IITA Proposal 

Frontier supports the Consensus Position as the basis for an interim update to 
the IUSF pending a separate, more comprehensive review of IUSF. In addition, certain 
Frontier companies are eligible for IUSF support, as well as qualified to receive 
continued IUSF support. This continued IUSF support should include recovery of 
originating intrastate access revenue loss resulting from mirroring interstate access 
rates. As a result, Frontier, on an interim basis, is seeking a total annual level of IUSF 
support in the amount of $587,033, allocated among six of its companies (Frontier 
Companies Ex. 2.0, pp. 17-18, lns 363-367). Frontier requests this annual IUSF support 
pending initiation and resolution of a new docket by the Commission, through which the 
Commission undertakes a comprehensive review of IUSF in light of the FCC’s Order as 
well as public policy goals related to voice and broadband service availability in Illinois. 

C. The Cable Association’s Position on the IITA Proposal 

The Cable Association has no objection to the Consensus Position other than the 
Cable Association’s contention that the Interim Fund should not require the mirroring of 
intrastate originating switched access charges or include the revenue reduction 
associated with mirroring to be included in the Schedule 1.01s for purposes of 
establishing the Interim Fund.  In the Cable Association’s view, the original IITA/AT&T 
Illinois stipulation would shift the originating access revenue burden onto non-customer 
consumers.  The Cable Association further argues that the IITA/AT&T Illinois proposal is 
contrary to the approach taken by the FCC, the Illinois General Assembly, and public 
policy. The Cable Association believes that the FCC’s ICC/USF Transformational Order 
provides for the interim treatment of intrastate originating access in a manner contrary 
to the IITA/AT&T Illinois proposal, and that the IITA/AT&T Illinois proposal includes 
elements rejected by the FCC. The Cable Association believes that the IITA/AT&T 
Illinois access charge proposal is inconsistent with the public policy of the general 
assembly. it is premature to restructure originating access when the FCC will be issuing 
further requirements. 

D. AT&T Illinois’ Position on the IITA Proposal 

1. AT&T Illinois Has No Objection 
To The Consensus Position  

AT&T Illinois has no objection to the Consensus Position of the IITA and Staff, 
but takes no position regarding the treatment of state and federal income taxes for 
S corporation participants in the Interim Fund.   

AT&T Illinois notes that Docket No. 11-0211 was initiated by the IITA’s filing of a 
Petition asking the Commission to adopt a Stipulation and Agreement between the IITA 
and AT&T Illinois.  The Stipulation provided for a review and update of the IITA carriers’ 
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current Illinois USF high cost support, using an updated forward-looking HAI Cost model 
combined with a rate of return review (Form 1.01).  This methodology had been used 
previously to establish the IUSF in Consolidated Docket Nos. 00-0233/0335 (“the 
00-0233 Proceeding”).  Under the proposed Stipulation and Agreement, the 
IUSF-funded companies would utilize the updated Form 1.01 based on 2009 data to 
establish a need and their individual qualification for IUSF support.  In calculating the 
increased amounts of support sought, the IITA utilized as inputs:  1) 2009 financial 
results with adjustments for 2010; 2) an after-tax cost of capital of 12.60% for telephone 
cooperatives or 11.21% for small commercial companies, and 3) an affordable rate of 
$20.39 per month, which was the affordable rate established in the 00-0233 
Proceeding.  AT&T Illinois Ex. 1.0, p. 5. 

AT&T Illinois explained that, as it related to high cost support, the Stipulation:  
1) included a modification to the original Form 1.01 that provided for an adjustment to 
the IITA carrier’s network costs to address the impact of the lag in federal USF (“FUSF”) 
support; 2) did not guarantee recipients IUSF support based on a level of rate of return 
(“ROR”) used in the 00-0233 USF proceeding; and 3) provided for adjustments to deal 
with broadband costs reported by the carrier, if the carrier’s data did not comply with the 
Federal Communications Commission’s cost allocation methodologies regarding 
broadband costs.  Id., pp. 7-8. 

The Stipulation also included a provision that the participating IITA carriers would 
adjust their intrastate originating and terminating switched access rates to levels that 
would mirror their respective interstate switched access rates and structure, upon entry 
of a Commission Order approving the Stipulation and Agreement.  The HAI Cost Model 
was then used again to determine the legislatively-permitted proxy cost and to 
determine the amounts of subsidy in switched access rates.  The Stipulation provided 
for the creation of an access restructuring element in the IUSF that would have enabled 
the IITA companies to receive explicit support for the decreases in revenue that would 
result from the reductions in their intrastate access rates.  Id., p. 6. 

The methodologies outlined in the Stipulation and Agreement were consistent 
with those previously adopted by the Commission in its prior Orders in both the 00-0233 
proceeding and in Alhambra-Grantfork Telephone Company Petition for Universal 
Service Support (Docket No. 04-0354).  AT&T Illinois believed the use of the 00-0233 
USF methodology in this proceeding provided a reasonable result within the context of 
the Stipulation and Agreement and permitted the IITA participants to obtain the 
additional funding, which the IITA indicated was needed. 

The Stipulation also recognized that the FCC was investigating federal universal 
service reform, intercarrier compensation reform and issues related to the National 
Broadband Plan.  The Stipulation included a provision that any party that believed that 
changes at the federal level necessitated changes to the IUSF could petition for a 
review if the Commission had not already initiated such a proceeding on its own motion.  
If the Illinois Commission did not initiate a review within a certain date after the date the 
Commission approved an updated IUSF, either the Commission on its own motion or 
any party to the proceeding could initiate a review of the IUSF. 



Docket Nos. 11-0210 & 11-0211 Consol. 

 26

While the original Stipulation identified a $10.4 million funding replacement 
mechanism for mirroring intrastate switched access rates and structure with the 
interstate rates and structure, Staff and others objected to a one-to-one replacement 
mechanism for anticipated lost access revenues.  ICC Staff Ex 1.0, pp 6-7; ICC Staff 
Ex. 3.0, p 18.  The participating IITA companies determined the impact of mirroring 
intrastate access rates and structure to determine the historical revenue impact on 2009 
intrastate switched access revenues.  Using 2009 revenue, expense and switched 
access data, each individual company provided an updated Form 1.01 that incorporated 
this revenue difference to ultimately determine the funding levels for participating 
companies.  IITA Ex. 3.0, p 2; IITA Ex. 3.4.  This approach complies with the 
requirement in Section 13-301(2)(b) of the Illinois Public Utilities Act (“PUA”) that the 
Commission “[i]dentify all implicit subsidies contained in the rates or charges of 
incumbent local exchange carriers, including all subsidies in interexchange access 
charges, and determine how such subsidies can be made explicit by the creation of the 
fund.” 

2. AT&T Illinois Supports the Inclusion of Intrastate 
Originating Switched Access Charge Mirroring 

AT&T Illinois opposes the position of the Cable Association and views the 
inclusion of intrastate originating switched access charge mirroring as an integral part of 
the Consensus Position reached by the IITA and Staff.  The original Stipulation and 
Agreement provided that the IITA members who signed on to the Stipulation and 
Agreement reduce both their intrastate originating and terminating switched access 
rates and rate structure to mirror their respective interstate levels.  In light of the FCC’s 
ICC/USF Transformational Order, the IITA amended the switched access proposal that 
was part of the Stipulation and Agreement.  See generally, IITA Ex. 3.0, p. 6, and IITA 
Ex. 3.2.  The IITA’s revised proposal deferred to the FCC’s schedule for reducing 
interstate terminating access, but advocated the reduction of originating intrastate 
switched access rates immediately upon entry of an Order by the ICC.  Id.  The Frontier 
Companies also supported this revised proposal for the reduction of originating 
switched access charges.  Frontier Communications Ex. 2.0, p. 7. 

AT&T Illinois contends that the Commission should adopt the proposal to reduce 
originating switched access rates to interstate levels for several reasons.  First, as 
explained by AT&T Illinois, mirroring requirements are appropriate from a policy 
perspective because where switched access rates are higher in one jurisdiction 
(intrastate) than another (interstate), market participants may engage in regulatory 
arbitrage to take advantage of the differences in rates.  See generally AT&T Illinois Ex. 
2.0, pp. 7-10.  Also, high switched access rates result in higher toll rates which lead 
consumers to seek providers who are not burdened by such high costs.  Id. at p. 11.  
Thus, from a policy perspective it makes sense to require carriers to mirror their 
interstate switched access rates and rate structure.   

AT&T Illinois argues that mirroring is consistent with requirements already 
imposed on most other carriers in Illinois.  Under revisions to the PUA that became 
effective in 2010, any telecommunications carrier electing market regulation was 
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required to reduce its intrastate switched access rates to levels that mirrored the rates 
and rate structure of its interstate switched access rates no later than June 30, 2013.  
220 ILCS 5/13-506(g)(l).  The PUA also requires ILECs serving more than 35,000 
access lines and CLECs to mirror their interstate access rates by July 1, 2012.  220 
ILCS 5/13-900.2.  Although Section 13-900.2 does not apply to the IITA Member 
Intervenor, the IITA Member Intervenor’s agreement in the Stipulation, their continued 
participation in this docket, and their amended testimony to reduce their intrastate 
originating switched access rates to interstate levels is consistent with the Illinois 
legislature’s determination that mirroring is good public policy. 

AT&T Illinois notes that the FCC’s ICC/USF Transformational Order expressly 
permits states to reduce intrastate switched access rates beyond what the FCC 
required.  See ICC/USF Transformational Order at ¶ 816, fn.1542.  Thus, nothing in the 
FCC’s Order precludes the Commission from adopting the IITA members’ proposal to 
reduce originating switched access rates.   

AT&T Illinois notes that only the Cable Association’s witness objected to the 
reduction of the IITA’s originating switched access rates and the recovery of those 
reduced revenues through the IUSF, by arguing that “[t]here is no pressing need to align 
originating access rates with their interstate counterparts and even the FCC has, for the 
time being, held off doing so.”  CT&C Ex. 1.0, p. 16.  Nevertheless, the Cable 
Association acknowledged that there are problems, including subsidies, in the current 
access paradigm.  CT&C Ex. 1.0, p. 4.  But the Cable Association asserts that 
terminating access rates have contained far more in implicit subsidy.  Id. at pp. 5-6.  

AT&T Illinois argues that there is no reasonable basis for concluding that there 
are more implicit subsidies in terminating switched access rates that somehow serves 
as a justification not to reduce originating rates.  AT&T Illinois Ex. 2.2, pp. 4-5.  The 
Cable Association has not demonstrated a basis for overriding the IITA’s proposal to 
reduce originating switched access and to recover those revenues through the Illinois 
USF.  The Commission should reduce originating switched access as proposed by the 
IITA in this proceeding. 

AT&T Illinois finally argues that the IITA’s proposal to reduce originating switched 
access charges is permissible under Section 13-301(2)(b) of the PUA.   

In reply to the Cable Association, AT&T Illinois notes that no one disputes the 
fundamental point that today’s high access rates (and the implicit subsidies they 
contain) are hurting Illinois consumers.  The FCC’s ICC/USF Transformational Order 
recognizes that the existing regime of implicit access subsidies is “unfair for consumers, 
with hundreds of millions of Americans paying more on their wireless and long distance 
bills than they should in the form of hidden, inefficient charges.”  In re Connect America 
Fund:  A National Broadband Plan For Our Future, 26 FCC Rcd. 17663, ¶ 9 (2011) 
(“ICC/USF Order”).  Here in Illinois, the General Assembly has stated its own policy of 
reducing access charges in general, and “mirroring” intrastate and interstate rates in 
particular.  Both federal and state law have also adopted a policy of replacing “implicit” 
subsidies like access charges (which are nominally assessed on wireline long-distance 
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carriers and wireless carriers but are really borne by consumers in the form of higher 
prices for retail services) with explicit support (like universal service funding) that is 
spread more widely and equitably.  

AT&T Illinois says that the Consensus Position here closely tracks federal and 
state policy.  The FCC’s order adopts substantial reductions to terminating access rates 
– in fact, those rates will be phased down to zero. The Consensus Position here simply 
provides additional benefits by proposing more modest reforms on the originating 
access side.  The FCC’s order expressly invites the states to adopt such additional 
reforms, and it also encourages carriers to implement reforms by agreement as the 
parties here have done.  ICC/USF Order, ¶ 739 & ¶ 816 n.1542.  

Similarly, the General Assembly has ordered all CLECs as well as incumbent 
local exchange carriers serving 35,000 or more lines to reduce their intrastate switched 
access rates so they mirror the corresponding interstate rates. 220 ILCS 5/13-900.2(c).  
The Consensus Position here would simply extend the same reforms to smaller carriers 
that, to their credit, have voluntarily agreed to follow the General Assembly’s lead.  

AT&T Illinois terms as baseless the Cable Association’s suggestion that 
originating access reform was “rejected by the FCC.”  Once again, the Cable 
Association is misreading the FCC’s order.  The FCC did not reject originating access 
reform at all.  In fact, the FCC plainly stated “that originating charges should ultimately 
be subject to the bill-and-keep framework.”  ICC/USF Transformational Order, ¶ 817.  
The FCC did not prevent this state from approving the modest reforms here, which bring 
Illinois access rates in line with the interstate rate structure already in place at the FCC 
level. 

The Cable Association is also wrong to argue that originating access reforms 
would be “premature” or inefficient because the FCC is thinking about originating 
access reforms that might be adopted at some indefinite point in the future.  The parties 
went to considerable trouble to develop a stipulation and then revise that stipulation into 
the Consensus Position in light of the FCC’s order.  The Consensus Position will make it 
more efficient for Illinois to carry out the FCC’s plan if and when the FCC does act.   

3. AT&T Illinois Does Not Object To The 
Participation Of The Frontier Companies 

AT&T Illinois also does not object to the Frontier Companies’ participation in an 
interim update to the IUSF.  Given the interim basis of Frontier’s proposal, AT&T Illinois 
believes it would be a reasonable approach to cap Frontier’s Illinois USF funding at the 
current level of $467,612 and to include the recovery of the reduction in originating 
switched access rates that are being agreed to in this proceeding.  Those two items 
total $587,033.  Frontier Communications Ex. 2.0, p. 17.  Although the Frontier 
companies are not part of the IITA/AT&T Illinois Stipulation and Agreement, nor have 
they ever been, AT&T Illinois does not object to this addition to the funds the 
Commission determines the IITA is eligible to receive. 



Docket Nos. 11-0210 & 11-0211 Consol. 

 29

E. The Staff’s Position on the IITA Proposal 

Staff notes that the IITA and the companies seeking increased IUSF funding bear 
the burden of proof in this proceeding.  Scott v. Dept. of Commerce and Community 
Affairs, 84 Ill. 2d 42, 53; 416 N.E.2d 1082, 1088; 1981 Ill. Lexis 229 at 14; 48 Ill. Dec. 
560 (1981).  The term “burden of proof” includes the burden of going forward with the 
evidence, and the burden of persuading the trier of fact. People v. Ziltz, 98 Ill. 2d 38, 43; 
455 N.E.2d 70, 72; 1983 Ill. Lexis 453 at 6; 74 Ill. Dec. 40 (1983). The burden of 
persuading the trier of fact does not shift throughout the proceeding, but remains with 
the party seeking relief.  Ambrose v. Thornton Twp. School Trustees, 274 Ill. App. 3d 
676, 680; 654 N.E.2d 545, 548; 1995 Ill. App. Lexis 614 at 7-8; 211 Ill. Dec. 83 (1st Dist 
1995), app. den., 164 Ill. 2d 557 (1995).  

Section 10-15 of the Illinois Administrative Procedure Act provides that “[u]nless 
otherwise provided by law or stated in the agency's rules, the standard of proof in any 
contested case hearing conducted under this Act by an agency shall be the 
preponderance of the evidence.” 5 ILCS 100/10-15.  Staff notes that the Commission 
has observed that the Administrative Procedure Act standard is: “the appropriate 
standard in all contested cases” before the Commission. Order at 4, Illinois Commerce 
Commission on its Own Motion: Amendment of 83 Ill. Admin. Code Part 200, ICC 
Docket No. 92-0024 (April 29, 1992).  Accordingly, the standard of proof to be applied is 
the preponderance of the evidence standard.  

With regard to the substance of the IITA’s Petition, Staff points to the FCC’s 
ICC/USF Transformational Order.  Because the IUSF provides a subsidy to eligible 
carriers constituting the difference between the cost of providing service and the 
Commission-established affordable rate, less federal support received for providing the 
same supported services (220 ILCS 5/13-301(1)(d)), Staff acknowledges that any 
changes to the federal support scheme necessarily affect the size of the IUSF.  As the 
ICC/USF Transformational Order freezes some federal support mechanisms, phases 
out others entirely, Staff recommends establishing an Interim Fund at this time rather 
than a permanent one.   In updating the IUSF on an interim basis, however, Staff insists 
upon the same four elements of the Consensus Position enumerated by the IITA.  

1. Staff Argues That S Corporations Should Not  
Receive an IUSF Subsidy For an Income Tax 
Expense They Do Not Incur 

All of the IITA Member Intervenors seek recognition of state and federal income 
taxes as an expense, and also use a gross revenue conversion factor (“GRCF”) that 
included a provision for income taxes in their Schedule 1.01s. Staff Ex. 5.0 at 8.  Five of 
these companies, Cass, Grafton, LaHarpe, Leaf River and Madison, have elected to be 
treated as S corporations for federal state income tax purposes. Staff Ex. 5.0(S) at 6. 
These companies are: Cass Telephone Company (Cass), the Grafton Telephone 
Company (Grafton), the LaHarpe Telephone Company, Inc. (LaHarpe), the Leaf River 
Telephone Company (Leaf River) and the Madison Telephone Company (Madison). 
Staff Ex. 5.0(S) at 6. 



Docket Nos. 11-0210 & 11-0211 Consol. 

 30

Staff states that the whole purpose of S corporation treatment is to not subject 
the corporation to corporate income taxes.  26 U.S.C. § 1363(a).  Instead, the obligation 
to pay income taxes is “passed through” to the shareholders. 26 U.S.C. § 1366.  Staff 
emphasizes that S corporation status was a voluntary election by the companies.  The 
companies in question do not pay corporate income taxes.  Staff argues that the 
Commission should accept Staff’s recommended adjustment related to S corporation 
taxes since the corporations pay no income tax and therefore do not incur any expense 
as a result of not paying them.  

Staff rejects the notion that the Commission is bound by the positions of other 
agencies or regulatory bodies such as FERC, which regulates electric transmission 
rates, and allows an imputation based on the shareholder’s effective weighted income 
tax rate.  Staff states that this is not relevant to whether this is appropriate in this 
proceeding.  Staff states that this proceeding is limited to what costs the rural 
companies incur to provide supported services. Including cost not incurred would be 
contrary to the Illinois statute, which requires a showing of the funded companies’ 
economic costs of providing supported services.  220 ILCS 5/13-301(1)(d).  

Staff states that its recommendation is squarely consistent with the prior practice 
of the Commission.  Monarch Gas Co. v. Comm. Comm’n, 51 Ill. App.3d 892; 366 
N.E.2d 945 (5th Dist. 1977) was an appeal arising from a Commission decision in 
Docket No. 59460, in which Monarch filed for an increase in its gas rates, including 
recovery of income tax expense. Monarch Gas, 51 Ill. App.3d at 893; 366 N.E.2d at 
946. The Commission found that Monarch had elected S corporation treatment.  Id.  
Since Monarch itself paid no income tax, the Commission rejected the amount the 
corporation would have paid in computing operational expenses. Id., 366 N.E.2d at 947. 
The Appellate Court affirmed the Commission’s Order, stating that:  

Monarch contends that the purpose of Subchapter S would be frustrated if 
income taxes were not included in operating expenses. We do not agree. 
… Monarch fails to cite, and our research does not disclose any intent on 
the part of Congress to require the inclusion of income taxes that would 
have been paid in the operating cost of a public utility subject to state 
regulation.  

Monarch Gas at 895-6; 366 N.E.2d at 948 (relying on Federal Power Comm’n 
v. United Gas Pipe Line Co., 386 U.S 237; 18 L. Ed. 2d 18; 89 S. Ct. 1003 (1967) and 
City of Alton v. Comm. Comm’n, 19 Ill. 2d 76; 165 N.E.2d 513 (1960)).  

2. Staff Opposes The Adjustment Requested By The 
Cable Association To Eliminate Access Mirroring 

Staff opposes the adjustment requested by the Cable Association to eliminate 
access mirroring.  Staff states that Section 13-301(2)(d) directs the Commission to: 
“Identify all implicit subsidies contained in rates or charges of incumbent local exchange 
carriers, including all subsidies in interexchange access charges, and determine how 
such subsidies can be made explicit by the creation of the fund.” 220 ILCS 13-301(2)(d) 
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(emphasis added). As noted by Staff witness Dr. James Zolnierek, “the HAI based 
estimates submitted by IITA indicate that intrastate switched access revenues for the 
companies exceed intrastate switched access costs.” Staff Ex. 2.0 at 20. Therefore, if 
current switched intrastate access revenues and costs are included in the rate of return 
based determination of need being proposed to establish funding levels, it follows that 
they serve to reduce any revenue shortfalls incurred in the provision of basic local 
exchange service. In such circumstances, these intrastate access revenues implicitly 
cross-subsidize basic local exchange service. In his testimony, Dr. Zolnierek 
recommended that “[t]he Commission could eliminate the bulk of such cross subsidies 
… by requiring, as a condition of receiving IUSF funding, that providers reduce their 
intrastate switched access rates to their comparable interstate switched access rate 
levels,” further noting that “[w]ith the elimination of such subsidies, the Commission 
could then evaluate basic IUSF need in an environment without intrastate switched 
access cross subsidies.” Staff Ex. 2.0 at 21. This Staff recommendation is intended to 
implement the statutory direction that implicit intrastate switched access charge 
subsidies be identified and rendered explicit.  

Staff says that its methodology, endorsed by IITA and AT&T Illinois and 
consistent with the statutory directive in Section 13-301(2)(d), will identify implicit 
interexchange access charge subsidies and render them explicit.  Staff notes that the 
Cable Association’s analysis ignores changes made by IITA and AT&T to their intrastate 
access charge reduction proposal during the course of this proceeding.   Specifically, 
IITA and AT&T Illinois adopted Staff’s recommendation to amend their proposed 
funding mechanism from one that provided IUSF support constituting dollar-for-dollar 
replacement of access reductions, to one that takes implicit cross-subsidies from 
originating intrastate access revenues to basic local exchange services, and renders 
them explicit.  

The Staff asserts that the Cable Association is wrong in arguing that the current 
proposed funding plan “contravenes the FCC’s transition plan and is inconsistent with 
the design and principles established in the FCC approach.” Id. at 6. The FCC was clear 
that it “placed priority on reform of terminating access charges … mindful of the 
compromises that must be made to accomplish meaningful reform in a measured and 
timely manner.” ICC/USF Transformational Order, ¶ 805. In doing so, the FCC stated 
that:  

[A]dopting a uniform federal transition and recovery mechanism will free 
states from potentially significant financial burdens[,] … [and] … will 
provide carriers with recovery for reductions to eligible interstate and 
intrastate revenue. As a result, states will not be required to bear the 
burden of establishing and funding state recovery mechanisms for 
intrastate access reductions, while states will continue to play a role in 
implementation. …[.]  

Id., ¶ 795 (emphasis added).  As the FCC further noted:  
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To the extent that states have established rate reduction transitions for 
rate elements not reduced in this Order, nothing in this Order impacts 
such transitions.  Nor does this Order prevent states from reducing rates 
on a faster transition provided that states provide any additional recovery 
support that may be needed as a result of a faster transition.  

Id., ¶ 816, n. 1542 (emphasis added; citations omitted).  

Staff says that the FCC did not compel states to bear such burdens, and declined 
at the time to do so through federal subsidy mechanisms, but the FCC did not preempt 
states from making cross-subsidies contained in originating intrastate switched access 
charges explicit.  

Similarly, while the Cable Association note that Public Act 96-927 did not 
explicitly require incumbent local exchange carriers serving fewer than 35,000 lines to 
reduce intrastate access charges to interstate levels, nothing in Public Act 96-927 
prevents the Commission from making cross-subsidies contained in originating 
intrastate switched access charges explicit. Instead, in retaining the language of Section 
13-301(2)(d), the General Assembly urged the Commission to create the Illinois 
universal service fund to make such implicit subsidies explicit.  

In summary, Staff contends that the Commission should reject the Cable 
Association’s recommendation. 

F. The IITA Replies 

The IITA reiterates that no party to this docket objects to or questions the need 
for an interim update to the IUSF.  The only two objections are directed to specific 
components to the fund.  The Cable Association opposes the inclusion of access charge 
mirroring and the Staff opposes the ability of five S corporation intervenors to impute the 
income tax liability of their shareholders. 

1.  The IITA Opposes The Adjustment Requested 
By The Cable Association To Eliminate Access 
Mirroring 

Although it has no objection to an updated IUSF, the IITA noted that the Cable 
Association intervened in this docket at the eleventh hour to object to any provision for 
the mirroring of intrastate originating switched access charges, despite the fact that 
mirroring has been an issue in this case since the original Petition was filed in March of 
2011.  In raising this issue, however, the Cable Association mischaracterizes the FCC’s 
ICC/USF Transformational Order and the current proposal in this docket. 

The IITA explained that, originally, the IITA and AT&T had proposed a two-part 
update to the IUSF, one element to update the basic elements of the IUSF and the 
second element to allow the IITA Member Intervenors to reduce their intrastate switched 
access rates to mirror their interstate switched access rates while receiving 
dollar-for-dollar replacement support.  Although the Cable Association ignores it, since 
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the filing of the initial Petition, the IITA’s proposal changed in two very material respects.  
First, Staff not only advocated the mirroring of intrastate switched access charges, it 
contended that the Commission could insist on switched access mirroring as a condition 
for companies participating in an updated IUSF.  See Staff Exhibit 1.0 at lines 267-271.  
But Staff objected to the proposal for a separate access restructuring element of the 
IUSF and dollar-for-dollar replacement.  Staff Exhibit 3.0 at lines 384-405, 644-660.  
Rather, Staff insisted that the impact of mirroring should be reflected in the Schedule 
1.01 needs showing, along with all other costs and revenues of providing a level of 
telephone service that met the carriers’ universal service obligations.   

Both of these Staff positions are included in Paragraph 2 of the Consensus 
Position, which was reproduced in the IITA Initial Brief (at pp. 10-11) and Staff’s Initial 
Brief (at pp. 8): 

2. The Interim Fund should be based upon an updated “need 
showing” using the Schedule 1.01 methodology used by the 
Commission in establishing the original IUSF effective October 1, 
2001.  That analysis and showing will also incorporate the affect of 
all companies seeking and qualifying for the Interim Fund reducing 
originating intrastate switched access charges to “mirror” originating 
interstate switched access charges contemporaneous with the 
effective date of the Interim Fund. 

The IITA’s original proposal was also changed insofar as the number of intrastate 
switched access minutes was roughly cut in half when the FCC issued its ICC/USF 
Transformational Order. That Order removed intrastate terminating switched access 
from this proceeding, by requiring on the federal level mirroring (as the IITA was 
proposing in this docket) and providing a federal recovery mechanism.  IITA Exhibit 3.0 
at lines 57-68; 136-138.  As a result of the ICC/USF Transformational Order intrastate 
terminating switched access is no longer a subject of this docket and any resulting 
revenue shortfalls are not reflected anywhere in the updated IUSF.  Finally, the recovery 
sought was also reduced in response to Staff’s recommendation that the IITA use 2009 
intrastate switched access minutes to benchmark lost revenues instead of 2008.  See 
Staff Exhibit 3.0 at lines 380-382.  IITA agreed with this change. IITA Exhibit 3.0 at lines 
416-419.  

Thus only intrastate originating switched access remains, and it is benchmarked 
from 2009.  Also, at Staff’s insistence and consistent with the Consensus Position, the 
impact of mirroring intrastate originating switched access has been treated as a revenue 
reduction in the Schedule 1.01s supporting basic IUSF.  Staff Exhibit 3.0 at lines 
384-413.  As Staff witness Dr. Zolnierek stated, “[r]ather than creating a separate 
access element, the Companies have agreed to follow the administrative procedure I 
recommended.”  Staff Exhibit 6.0 at lines 323-324.  The IITA contends that this is a very 
different proposal than the IITA initially advocated and a very different proposal than the 
one the Cable Association criticizes. 
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The IITA asserts that the Cable Association mischaracterizes the FCC’s 
ICC/USF Transformational Order insofar as it claims that the FCC has preempted this 
Commission’s authority to act on intrastate originating switched access charges.  
Specifically, footnote 1542 to Paragraph 816 of the ICC/USF Transformational Order, 
preserves the ability of state commission to reduce rates on a faster transition provided 
that state provides any additional recovery support that may be needed as a result of a 
faster transition.  The Consensus Position for an interim update to the IUSF, particularly 
as that proposal was modified by Staff, meets both conditions of the italicized quotation 
from footnote 1542.  It will reduce intrastate originating switched access rates faster 
than is called for by the ICC/USF Transformational Order and it provides as part of the 
state USF program the additional recovery support needed as a result of the faster 
transition.  Contrary to the implications of the Cable Association, the ICC/USF 
Transformational Order does not compromise this Commission’s authority to implement 
the interim update to the IUSF as supported by the IITA, Staff, Frontier and AT&T 
Illinois. 

The IITA also explains that the Cable Association mischaracterizes the current 
proposal.  As discussed above, the initial Stipulation and Agreement submitted by the 
IITA and AT&T Illinois did propose a separate element of the IUSF to recover on a 
dollar-for-dollar basis what the IITA Member Intervenors would have lost by mirroring 
the intrastate switched access rates.  As a result of Staff’s insistence that the revenue 
shortfalls, benchmarked from 2009, simply be rolled into the basic Schedule 1.01 
process (not to mention the removal of intrastate originating switched access), the 
IITA’s proposal has changed very significantly. 

Because of that change, the Cable Association either misunderstands or 
misstates the record when it asserts that the inclusion of access mirroring will add 
$2,881,511 to the cost of the IUSF.  That number, drawn from IITA Exhibit 3.3 
represents the revenue shortfall to the IITA Member Intervenors from mirroring 
originating intrastate switched access to their corresponding interstate rates.  As a result 
of the Staff’s modification, that $2,881,511 is not recovered on a dollar-for-dollar basis.  
Rather, the shortfall for each of those individual companies is counted into their 
respective company Schedule 1.01s, along with all of the company’s other costs and 
against all of the company’s revenue sources.  Therefore, it would be incorrect to 
assert, as the Cable Association does (e.g., Initial Brief at 12 and 14), that the 
Consensus Position results in a “revenue neutral” transition for intrastate originating 
switched access for the IITA Member Intervenors.  The consequence of mirroring 
intrastate originating switched access is simply treated as another known and 
measurable financial impact, subject to a needs-based showing through the Schedule 
1.01 process. 

The Schedule 1.01 process coordinates each company’s need with the 
Commission-established affordable rate to the customers.  By ignoring this, the Cable 
Association completely misses the point of the IUSF in saying (Cable Association Initial 
Brief at 14) that the IITA Member Intervenors should look to their own customers before 
looking to a universal service fund.  Each of the IITA Member Intervenors is already 
charging its own customers at least the affordable rate (or imputing the difference for 
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IUSF purposes).  The Schedule 1.01 shows that, with at least the affordable rate being 
paid by local customers (and taking into account all other existing forms of revenue), the 
IITA Member Companies cannot provide service at a reasonable rate of return because 
they serve low-density, high-cost areas.  Absent IUSF, the investment necessary to 
provide service to these rural customers would dry up, undermining the very purpose of 
“universal” service.  The Cable Association’s reflexive demand that these companies 
simply look back to their customers ignores the purpose of universal service and the 
evidence in this docket. 

Finally, the Cable Association notes (Initial Brief at 16-19) that the FCC is still 
working on how to handle federal USF and intercarrier compensation reform for smaller 
rate of return carriers through its further notice of proposed rulemaking issued along 
with the ICC/USF Transformational Order, and suggests that this Commission should 
not expend resources until the FCC finalizes its transition in all respects.  The record in 
this docket, however, demonstrates that the FCC has been saying for years that it 
would complete this process with less than encouraging results about its ability to 
accomplish this.  See, e.g., IITA Exhibit 1.0 at lines 168-238.  The IUSF is in need of 
updating now and the Consensus Position among the IITA, Staff, AT&T Illinois and 
Frontier clearly acknowledges the need, following an update, to review the entire format 
of the IUSF in light of future FCC actions. 

The Commission should include intrastate originating access mirroring in the 
interim update to the IUSF and establish an updated fund consistent with IITA Exhibit 
5.10 included with the IITA Initial Brief as Attachment B. 

2. The IITA Argues that Income Tax Costs 
Caused By The Operation Of An IUSF-Eligible 
Telecommunications Carrier Should Be 
Attributable To S Corporations Just As They 
Are To C Corporations 

The IITA explains that it diverges with Staff on only one issue.  While the IITA 
and its Member Intervenors contend that taxes caused by the operation of an 
IUSF-eligible telecommunications carrier should be attributable to S corporations just as 
they are to C corporations, Staff contends that S corporations should be treated 
differently because the federal and state income tax liabilities belong to the 
shareholders of an S corporation instead of to the corporation itself. 

Five of the IITA Member Intervenors (Cass, Grafton, LaHarpe, Leaf River and 
Madison) are S corporations.  As S corporations, they have elected under the federal 
and state tax codes to be treated like partnerships for income tax purposes.  As such, 
these corporate entities do not have direct federal or state income tax liabilities.  
(S corporations do incur a state “replacement tax” liability on their income, which Staff 
acknowledges and agrees should be a cost to the companies.  See Staff Exhibit 5.0S at 
lines 137-141.)  Instead, the federal and state income tax liability of each S corporation 
is imposed directly on its shareholders on annual basis.  Thus, each shareholder’s 
personal annual federal and state income tax liability reflects the income (or loss) of the 
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company in direct proportion to the shareholder’s ownership percentage.  IITA Exhibit 
3.0 at 742-744.  For their Schedule 1.01s in this matter, the five S corporations 
substituted the weighted average tax liability of their shareholders.  IITA Exhibit 3.0 at 
lines 784-787. 

Under the IITA proposal, federal and state income taxes related to the income 
earned by each of the S corporations would be recognized as a legitimate business 
expense related to the income earned even though the tax bill is paid by the 
shareholders.  There would be no recognition in the process of any dividends any 
S corporation actually pays to its shareholders.  IITA Exhibit 5.0 at lines 287-288.  The 
IITA contends that income tax cost caused by the corporation, whether a C corporation 
or an S corporation, on corporate income is an unavoidable tax consequence of 
operating the company.  By comparison, taxes paid by shareholders for dividends paid 
from a C corporation is a second tier tax incurred not for corporate income, but for 
income to the shareholder incurred only if dividends are paid.  The payment of 
dividends is done at the discretion of the corporate entity.  IITA Exhibit 5.0 at lines 
288-293. 

The IITA opposes the exclusion of the cost of income taxes for S corporations for 
several policy-based reasons.  The IITA contends that Staff’s proposed treatment of the 
S corporations leads to a discriminatory income tax treatment based on the income tax 
elections made by the individual companies.  While the value of a C corporation is 
impacted by its tax liabilities, that tax payment has no immediate impact on the 
C corporation’s shareholders.  Shareholders of a C corporation pay income tax only on 
the dividends paid by the corporation whose shares they own.  IITA Exhibit 5.0 at lines 
303-304.  If a C corporation pays no dividends, its shareholders have no income tax to 
pay.  By contrast, shareholders of an S corporation pay their full share of the annual 
taxes on the corporation’s income, regardless of whether a cash distribution is made to 
them.  Depending on the distribution policy of the company, the shareholders of an 
S corporation may receive sufficient distributions from the corporation to pay the taxes 
or they may have to pay taxes out of other resources.  Id. at lines 304-311. 

The IITA states that double taxation is not an issue.  By comparison, in the 
ratemaking process for a C corporation, the federal and state income taxes that are paid 
are recognized in that process.  IITA Exhibit 3.0 at lines 276-283.  Dividends, whether 
the company pays them or not, are not given any consideration in the ratemaking 
process.  Neither does the ratemaking process take into consideration the tax rates that 
may be imposed on the shareholders of a C corporation who receive dividends. 

Moreover, the customers of an S corporation would generally benefit from the 
company being an S corporation rather than a C corporation because in most cases the 
composite tax rates of the shareholders are less than the corporate tax rates of the C 
corporation.  IITA Exhibit 5.0 at lines 316-319.  So even though the income taxes paid 
by the shareholders of the S corporation are imputed in this instance in the ratemaking 
process, the shareholders are usually better off than they would be if the company was 
organized as a C corporation because they pay the tax only on the overall earnings of 
the company and do not have any additional taxes to pay related to distributions or 
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dividends.  Id. at lines 324-330.  Equally important, the customers of an S corporation 
are better off because the taxes included in their rates are generally lower than they 
would be with a C corporation and because the shareholders are given additional 
financial incentives to invest in the company and the assets needed so the company 
can provide good service.  Id. 

The IITA points out that adopting Staff’s approach may cause one or more of the 
affected companies to revoke its S corporation election and revert to a C corporation, 
thus allowing them to count their tax liability for IUSF purposes, but ultimately imposing 
higher rates on customers to offset the higher tax costs.  Customers of S corporations 
are better off because the taxes included in their rates are lower than they would be with 
a C corporation and the shareholders are given an additional incentive to invest in the 
company.  IITA Exhibit 5.0 at lines 326-339. 

The IITA also states that, in evaluating the treatment of S corporations, this 
Commission is not plowing new ground.  The impacts of this policy choice have been 
carefully evaluated in a closely analogous circumstance by the Federal Energy 
Regulatory Commission (“FERC”).  IITA Exhibit 5.08, the “FERC Order,” is a complete 
policy determination by FERC on income tax allowances adopted in early 2005. 

The FERC Order is the result of an investigation FERC opened in response to 
U.S. Court of Appeals for the District of Columbia remanding one of FERC’s orders.  In 
the order under remand, FERC had applied a previously adopted approach called the 
“Lakehead policy.”  The Court remanded FERC’s order because the Court found it was 
not supported by FERC’s arguments propounded in that case.  In response to the 
remand, FERC overturned the Lakehead policy.  Basically, the Lakehead policy gave an 
income tax allowance to a partnership that owned a portion of the public utility if the 
partnership was owned by a corporation, but not if the partnership was owned by an 
individual or non-corporate entity.  FERC Order at ¶ 2.  The Lakehead policy is 
analogous to Staff’s approach and has an identical impact on S corporations.  A tax 
allowance is allowed for a corporation that pays the tax liability, but not, under Staff’s 
proposal, for a corporation that passes the tax liability through to its owners.  In fact, in 
overturning the Lakehead policy FERC specifically recognized (Order at ¶ 33) that: 

Lakehead mistakenly focused on who pays the taxes rather than on 
the more fundamental cost allocation principle of what costs, including 
tax costs, are attributable to regulated service and therefore properly 
included in a regulated cost of service. 

The IITA contends that Staff is similarly focused on who pays the taxes in an 
S corporation rather than on the regulated services to which those taxes are 
attributable.  Staff Exhibit 5.0 at lines 174-176.  The FERC decision also addressed 
(Order at ¶ 33) the issue of whether the pass-through entity pays the taxes itself or not, 
and of whether such costs should be reimbursed as public utility costs. 

[S]ome commenters assert that because a pass-through entity pays no 
cash taxes itself, this results in a phantom tax on fictional public utility 
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income.  However, the comments summarized in sections A and D of 
Part II of this policy statement demonstrate that this assumption was 
incorrect.  While the pass-through entity does not itself pay income 
taxes, the owners of a pass-through entity pay income taxes on the 
utility income generated by the assets they own via the device of the 
pass-through entity. Therefore, the taxes paid by the owners of the 
pass-through entity are just as much a cost of acquiring and operating 
the assets of that entity as if the utility assets were owned by a 
corporation.  The numerical examples discussed in sections A and D of 
Part II of this policy statement also establish that the return to the 
owners of pass-through entities will be reduced below that of a 
corporation investing in the same asset if such entities are not afforded 
an income tax allowance on their public utility income. 

After reviewing the numerous comments it received from a number of very large 
and sophisticated corporations impacted by these issues, FERC found that it was 
appropriate (and the best policy alternative) to provide an income tax allowance for 
pass-through entities (such as partnerships and S corporations) on the public utility 
income that was passed through to them. 

FERC also considered (Order at ¶¶ 2 and 3) the double taxation issue because it 
was one of the rationales originally proposed by FERC in defending the Lakehead 
policy and one that the Appeals Court specifically found unconvincing.  In its Order, 
FERC recognized (Order at ¶ 38) the flaw in its initial rationale as follows: 

In retrospect, it was the Commission’s failure to distinguish between 
first and second tier income that lead to the double taxation rationale 
that the Commission incorrectly advanced in Lakehead.  Dividends 
paid to the common stock investor and by the corporate investor in a 
pass-through entity are second tier income to such a common stock 
investor.  As such, an income tax is paid by the investor in addition to 
the corporate tax that is due on the first tier income.  In contrast, first 
tier income flows either to the corporation, a corporate partner, or 
individual partners (or LLC members) and is taxed at that level.  To the 
extent Lakehead either concluded or assumed that dividend payments 
and income, and partnership distributions and income, have the same 
ownership and income tax characteristics, this is simply incorrect as a 
matter of partnership and income tax law. 

Significantly, the very same federal Court of Appeals for the District of Columbia 
reviewed this FERC policy decision, and upheld the new FERC order and the rationale 
adopted in the policy statement.   See ExonMobile Oil Corp. v. Federal Energy Reg. 
Comm’n, 487 F.3d 945 (D.C. Cir. 2007). 

The IITA states that Staff rejects the carefully reasoned position of FERC 
because, Staff argues (Initial Brief at 11) that the positions of other regulatory bodies 
are “not relevant to whether this is appropriate in this proceeding.”  (Emphasis in Staff’s 
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Initial Brief.)  The IITA counters that the positions of analogous regulatory bodies 
contemplating analogous policy considerations are entirely relevant.   

In the IITA’s view, Staff concedes this very relevance when it discusses the 
Illinois Appellate Court’s 1977 decision in Monarch Gas Co. v. Illinois Comm. Comm’n, 
51 Ill. App. 3d 892; 366 N.E.2d 945 (5th Dist. 1977).  The Monarch Gas case upheld the 
Commission’s 1976 refusal to allow a gas utility as an S corporation to recognize the 
cost of its shareholders’ income tax liability for ratemaking purposes.  As such the 
Monarch Gas decision is the basis of Staff’s position that the Commission has taken this 
position in the past.  In Staff’s own words, however, the Appellate Court “found 
persuasive the rationale used by two other cases, [including] Federal Power Comm’n 
v. United States Gas Pipeline Co., 386 U.S. 237, 18 L. Ed.2d 18, 89 S. Ct. 1003 (1967) 
. . . .”   The Federal Power Commission was the forerunner of FERC.  As the IITA 
explained (Initial Brief at 24-25), while the Lakehead policy once embodied the position 
cited in Monarch Gas, FERC has, at the direction of a federal appeals court, reversed 
itself and now allows the recognition of that tax liability, and has been upheld by a 
federal appeals court in this new position.  IITA Initial Brief at p. 26 (citing ExonMobile 
Oil Corp. v. Federal Energy Reg. Comm’n, 487 F.3d 945 (D.C. Cir. 2007)).  Illinois 
courts have treated the approach of the analogous federal agencies as “persuasive” 
authority in the past and the IITA contends that the Commission should treat that 
authority, at the very least, as persuasive now. 

Like FERC, the FCC, through the USF procedures promulgated by the National 
Exchange Carrier Association (“NECA”), allows S corporations to reflect the income tax 
liability of their shareholders for their federal USF calculations.  See Leaf River Exhibit 
3.0 at lines 31-40 (the NECA federal USF calculator tool produces the effective state 
and federal income tax rates of its shareholder group for S corporations); Grafton 
Exhibit 3.0 at lines 36-45 (Grafton became an S corporation only after the FCC and 
NECA allowed S corporation income taxes to be recovered by the operating telephone 
company).  

The disallowance of the tax expense in IUSF support, as suggested by Staff, 
undermines the reliance the Five S Corporation Intervenors placed on the treatment of 
taxes by NECA in making the S election and would lead to inconsistent federal and 
state treatment contrary to the legislative intent.  See Harrisonville Tel. Co. v. Ill. Comm. 
Comm’n, 212 Ill.2d 237 250-252 (2004).  In Harrisonville, the Commission refused to 
support any more than one access line per residence or business.  On appeal, the 
Illinois Supreme Court determined that the legislative intent was to provide the same 
supporting mechanisms in the state universal service fund as the FCC does in the 
federal fund.  In this case, NECA provides support to S corporations by including an 
average weighted income tax expense of the shareholders of S Corporations for federal 
universal service support.  This Commission should follow the FCC’s policy 
determination for tax treatment of S corporations as the Illinois Supreme Court 
mandated for second lines in Harrisonville. 

FERC’s rationale and circumstances relate to other public utilities, including, as 
the FCC demonstrates, telecommunications carriers, and should equally provide 
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direction for the Commission in arriving at its decision on this issue in this proceeding. 
This Commission should disregard Staff’s proposed adjustments to eliminate the tax 
liability of the five S corporations, and establish the fund size using IITA Exhibit 5.10, 
attached as an appendix to this Brief. 

G. Commission Analysis and Conclusion On Interim Update to the IUSF 

The Commission notes that GCHC took no position on the IITA’s proposal.  
Thus, no party to this docket objects to or questions the need for an interim update to 
the IUSF.  Moreover, the IITA and the IITA Member Intervenors have provided 
substantial record evidence supporting the interim update to the IUSF.  Based on the 
Consensus Position of the IITA (and the IITA Member Intervenors), the Staff, AT&T 
Illinois, and the Frontier Companies, and based on the substantial record evidence in 
this docket, the Commission also agrees that there should be an interim update to the 
IUSF based on the Consensus Position: 

1. No later than two years from issuance of this order, one or more eligible 
recipients of IUSF, or an organization representing them such as the IITA, 
shall petition the Commission for approval of a longer-term IUSF to 
replace the Interim Fund. Such petition, and any resulting longer-term 
IUSF, shall be based upon a different methodology, absent a showing that 
no such alternative methodology is reasonably feasible.  

2. The Interim Fund should be based upon an updated “need showing” using 
the Schedule 1.01 methodology used by the Commission in establishing 
the original IUSF effective October 1, 2001.  That analysis and showing 
will also incorporate the affect of all companies seeking and qualifying for 
the Interim Fund reducing originating intrastate switched access charges 
to “mirror” originating interstate switched access charges 
contemporaneous with the effective date of the Interim Fund. 

3. Any “Longer Term” IUSF replacing the Interim IUSF resulting from this 
docket shall be: (a) compliant with the terms and requirements of Illinois 
Section 13-301 of the Illinois Public Utilities Act, (b) consistent with and 
fully reflect the Commission’s concerns and admonitions, as stated in its 
several Orders in Docket Nos. 00-0233/0335 and 04-0354, regarding 
continued use of a rate-of-return based methodology to determine IUSF 
support levels, and (c) consistent with FCC policies and rules applicable 
on an interstate level to Illinois ILECs potentially eligible for IUSF support 
pursuant to Section 13-301(1)(d) of the Illinois PUA.  

4. The Interim Fund will terminate on the implementation of the longer term 
IUSF. 

Because the Commission agrees with this Consensus Position, we reject the 
position of the Cable Association, which asserts that we no longer have jurisdiction to 
require mirroring of intrastate originating switched access for participants in the Interim 
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Fund.  We have jurisdiction over intrastate originating switched access until such time 
as the FCC may order any inconsistent remedy.  We believe that, as a matter of policy, 
reducing such intrastate originating switched access charges by agreement of the 
affected parties is in the public interest. 

 [Conclusion finding for IITA on S corporation issue] 

That leaves one question remaining before us, that is whether to allow the five 
S corporations that are seeking funding from the Interim IUSF to recognize the federal 
and state income tax expenses incurred by their shareholders.  Although we respect 
Staff’s suggestion that we maintain a position we took some time ago, we believe that 
customers are better off by allowing the funded carriers to seek optimum tax treatment 
in relation to the income generated by the services we are supporting.  For that reason, 
we will follow the lead of FERC and the FCC and allow the S corporation intervenors to 
impute for the purposes of their Schedule 1.01s the weighted average income tax rate 
of their shareholders as an expense for purposes of IUSF funding.  Therefore, we 
establish an Interim Fund in the amount of $19,717,158 (including both the IITA 
Member Intervenors and the Frontier Companies) to be allocated according to IITA 
Exhibit 5.10, which is attached as a Schedule to this order. 

[Conclusion finding for Staff on S corporation issue] 

That leaves one question remaining, that is whether to allow the five 
S corporations that are seeking funding from the Interim IUSF to recognize the federal 
and state income tax expenses incurred by their shareholders.  S corporation status is a 
choice many corporate entities may make, but it has consequences, one of which is that 
the entity does not pay state or federal income taxes and therefore may not count state 
or federal income taxes as an expense for purposes of IUSF funding.  The Illinois 
Appellate Court’s decision in Monarch Gas is controlling. Therefore, we establish an 
Interim Fund in the amount of $18,984,628 (including both the IITA Member Intervenors 
and the Frontier Companies) to be allocated according to IITA Exhibit 5.11, which is 
attached as a Schedule to this order. 

IV. FINDINGS AND ORDERING PARAGRAPHS 

The Commission, having considered the entire record herein and being fully 
advised in the premises, is of the opinion and finds that: 

(1) Geneseo Telephone Company, Cambridge Telephone Company And Henry 
County Telephone Company (“GCHC”); the intervenors members of the 
Illinois Independent Telephone Association, or IITA, which consist of small, 
independent local exchange companies with fewer than 35,000 access lines 
(“IITA Member Intervenors”); Illinois Bell Telephone Company, d/b/a AT&T 
Illinois; Frontier North Inc., Frontier Communications Of The Carolinas Inc., 
Citizens Telecommunications Company Of Illinois, Frontier Communications 
– Midland, Inc., Frontier Communications – Prairie, Inc., Frontier 
Communications – Schuyler, Inc., Frontier Communications Of Depue, Inc., 
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Frontier Communications Of Illinois, Inc., Frontier Communications Of 
Lakeside, Inc., Frontier Communications Of Mt. Pulaski, Inc., Frontier 
Communications Of Orion, Inc. (jointly, “Frontier”), the members of the Cable 
Telecommunications & Communications Association and all other interveners 
and in this proceeding are telecommunications carriers as defined by the 
Illinois Public Utilities Act; 

(2) the Commission has jurisdiction over the parties and the subject matter of this 
proceeding pursuant to the Illinois Public Utilities Act; 

(3) on March 4, 2011, GCHC filed a verified petition requesting that the 
Commission investigate and update changes to the Illinois Universal Service 
Fund (the “IUSF”) as allowed in amended Sections 13-301(1)(d) and 
13-301(2)(a) of the PUA, which Petition was docketed in Docket No. 11-0210. 

(4) on March 5, 2011, the IITA filed a verified Petition to update the 
Section 13-301(1)(d) IUSF and to implement Intrastate Switched Access 
Charge reform, which Petition was docketed in Docket No. 11-0211. 

(5) the recitals of fact and conclusions of law set forth in the prefatory portion of 
this Order are supported by the record and are hereby adopted as the 
findings of fact and conclusions of law of the Illinois Commerce Commission. 

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that: 

A. An interim updated Illinois Universal Service Fund in the amount of 
$19,717,158[per finding for IITA  on S corporations] [or] $18,984,628[per finding for Staff on 

S corporations] to be allocated per the Schedule attached to this Order, plus 
administrative expenses (the “Interim Fund”) shall, pursuant to 
Section 13-301(1)(d) of the Illinois Public Utilities Act, be implemented on the 
first day of the calendar month following by 60 days the date of this Order and 
shall, as of that date, supersede the current IUSF; 

B. All of the IITA Member Intervenors currently participating in this docket and 
receiving funds from the Interim Fund and all Frontier companies currently 
participating in this docket and receiving funds from the Interim Fund shall on 
the first day of the calendar month following by 60 days the date of this Order 
reduce their intrastate originating switched access charges to a rate no 
greater than a rate that will mirror originating interstate switched access 
charges through tariff amendments which shall be effective on one day’s 
notice. 

C. No later than two years from issuance of this Order, one or more eligible 
recipients of IUSF, or an organization representing them such as the IITA, 
shall petition the Commission for approval of a longer-term IUSF to replace 
the Interim Fund. Such petition, and any resulting longer-term IUSF, shall be 
based upon a different methodology, absent a showing that no such 
alternative methodology is reasonably feasible.  
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D. Any longer term IUSF replacing the Interim IUSF shall be: (i) compliant with 
the terms and requirements of Section 13-301 of the Illinois Public Utilities 
Act, (ii) consistent with and fully reflect the Commission’s concerns and 
admonitions, as stated in its several Orders in Docket Nos. 00-0233/0335 and 
04-0354, regarding continued use of a rate-of-return based methodology to 
determine IUSF support levels, and (iii) consistent with FCC policies and rules 
applicable on an interstate level to Illinois ILECs potentially eligible for IUSF 
support pursuant to Section 13-301(1)(d) of the Illinois PUA; 

E. The Interim Fund shall remain in effect until the implementation of the longer 
term IUSF; 

F. The supported services shall be as defined in 47 C.F.R. §54.101, and shall 
thus be “voice telephony services”; 

G. $20.39 shall remain the “affordable rate” for purposes of the Interim Fund; 

H. The economic costs of providing the supported services for purposes of the 
Fund for the IITA Member Intervenors as a group and the Frontier Companies 
are, at a minimum, equal to the proxy costs of all supported services 
calculated by economic cost study results introduced into evidence; 

I. All local exchange carriers and interexchange carriers certificated in Illinois 
shall contribute to the Interim Fund on the basis of their intrastate retail 
revenues, consistent with Section 13-301(1)(d) of the PUA; 

J. All carriers contributing to the Interim Fund shall timely provide to the Fund 
Administrator and Staff, in the first instance, all information necessary to 
determine each carrier’s intrastate net retail revenues; 

K. All carriers contributing to the Interim Fund shall recover their fund 
contributions from their end user customers via an explicit end user surcharge 
on the customer’s bill. The surcharge shall be assessed in a competitively 
neutral manner consistent with existing Illinois rules and statutes; 

L. All carriers contributing to the Interim Fund shall be prohibited from recovering 
their funding commitments from another certificated carrier for any service 
purchased and used solely as an input to a service provided to such 
certificated carrier’s retail customers; 

M. The Illinois Small Company Exchange Carriers Association, Inc. (“ISCECA”) 
is re-appointed as the Fund Administrator of the Interim Fund and shall follow 
the currently-approved administrative rules. 

IT IS FURTHER ORDERED that any materials submitted in this proceeding for 
which proprietary treatment was requested shall be accorded proprietary treatment.  
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IT IS FURTHER ORDERED that any petitions, objections or motions made in this 
proceeding and not otherwise specifically disposed of herein are hereby disposed of in 
a manner consistent with the conclusions contained herein. 

IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final as to all matters 
determined herein; it is not subject to the Administrative Review Law.  

By Order of the Commission this  th day of    , 2012. 

Chairman 


