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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

      ) 

Illinois-American Water Company  ) 

      ) 

Petition to Increase Water   ) ICC Docket No. 11-0767 

And Sewer Rates    ) 

      ) 

 

VERIFIED APPLICATION FOR REHEARING  

OF THE PEOPLE OF THE STATE OF  ILLINOIS  

 

 The People of the State of Illinois, by Lisa Madigan, Attorney General of the State of 

Illinois (“the People”) file this Application for Rehearing under Section 10-113 of the Public 

Utilities Act and Section 200.880 of the Commission’s rules and ask the Commission to 

reconsider and rehear the following conclusions from its Final Order dated September 19, 2012 

allowing Illinois American Water Company (IAWC) to increase its water and sewer rates.  220 

ILCS 5/10-113; 83 Ill.Admin.Code 200.880.    

1.   Prior Rate Case Expense.  The Commission should grant rehearing to reconsider the 

amount of prior rate case expense included in IAWC’s revenue requirement.  The Order includes 

$212,939 representing the remaining balance of IAWC’s rate case expense from prior cases, 

amortized over 2.5 years ($85,176 annual expense).  AG Ex. 2.2, Sch. C-3, p. 2.  This balance 

needs to be reviewed by the Commission prior to being included in rates on rehearing. 

 In December 2011, the Illinois Appellate Court addressed the recovery of rate case 

expense under Section 9-229 of the Public Utilities Act (the Act) and the Commission’s duty to 

“specifically assess” recovery of a utility’s rate case expenses under Section 9-229. In People ex 

rel Madigan v. Illinois Commerce Commission (“Illinois American Water Company”), 2011 IL 



2 

 

App (1st) 101776, 964 N.E.2d 510 (December 9, 2011)
1
, the Court rejected the Commission’s 

treatment of IAWC’s rate case expenses, finding there was insufficient detail to support a finding 

that the rate case expenses were just and reasonable. Id. at ¶50. The Court noted, in particular, 

that the documents submitted by IAWC did not detail tasks; rather they merely listed “generic” 

line items indicating how many hours were worked by an attorney on a case or a blanket “not to 

exceed” line item. Id. at ¶49. In addition to the insufficient evidence submitted by the utility, the 

Court noted that the Commission Order did not include a breakdown or details to show how the 

cost requested by the Company or the Staff’s recommendation was reached. Id. The Court found 

that the Commission’s “conclusion lacked sufficient detail to comply with the statute,” and 

remanded for additional findings on the issue. Id. at ¶50. 

IAWC filed a Petition for Leave to Appeal to the Supreme Court, which was denied on 

September 26, 2012, shortly after the Order was decided in this docket.   2012 IL 114314 

(September 26, 2012).   While the Appellate Court had remanded the matter to the Commission, 

due to the pending Petition for Leave to Appeal and the passage of time, the rate case expense 

from IAWC’s last rate case order has been incorporated into the rate case expense in this docket.  

The Commission should grant rehearing so that the review required under Section 9-229 

pursuant to the Appellate Court’s order can occur in the context of the recently approved rates. 

The People request that the Commission grant rehearing to conduct the review required 

under Section 9-229 as directed by the Appellate Court.  In the absence of this review, 

unreviewed and unjust and unreasonable levels of prior rate case expense will be included in the 

rates set in the Commission’s September 19, 2012 Order and consumers will lose the benefit of 

the review mandated by the Appellate Court.   

                                                 
1
 The Company’s Petition for Leave to Appeal was denied by the Illinois Supreme Court. Illinois American Water 

Co. v. Illinois Commerce Comm’n, 2012 IL 114314 (September 26, 2012).   
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The Appellate Court directed the Commission to consider several factors in the 

assessment of whether recovery of rate case expenses is reasonable, noting that cases involving 

recovery of attorneys fees may provide guidance to the Commission. The Court noted that in 

attorney’s fee review, the party seeking recovery must specify:  

1) The services performed,  

 

2) By whom they were performed,  

 

3) The time expended, and  

 

4) The hourly rate charged.  

 

Id. at para. 51. Once the these threshold facts are established, the Commission should then 

consider additional factors, 

 

“such as the skill and standing of the attorneys, the nature of the case, the novelty and/or 

difficulty of the issues and work involved, the importance of the matter, the degree of 

responsibility required, the usual and customary charges for comparable services, the 

benefit to the client, and whether there is a reasonable connection between the fees and 

the amount involved in the litigation.”  

 

Id. at para. 51, citing Kaiser v. MEPC American Properties Inc., 164 Ill. App. 3d 655, 661, 518 

N.E. 2d 424 (1987). This is the legal standard that the Commission was directed to apply to the 

rate case expenses associated with IAWC’s prior rate case on remand. Illinois American Water 

Company, 2011 IL App (1st) 101776 at ¶51, reviewing ICC Docket 09-0319. 

The Commission reviewed the current rate case expense submitted by IAWC, but did not 

review the prior rate case expense despite the fact that it is included in rates.  Order at 48-55. 

While ordinarily the review of the prior rate case expense would have occurred in the prior rate 

case, in this instance the remand to the Commission was delayed by IAWC’s Petition for Leave 

to Appeal to the Supreme Court which was not ruled upon until September 26, 2012, one week 

after the Commission’s September 19, 2012 order in this docket.  See footnote 1 above.  The 
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Commission should grant rehearing to address this anomaly and provide the required review of 

the prior rate case expense included in IAWC’s current rates. 

The Commission’s inclusion of the full amount of unrecovered prior rate case expense in 

the current Order is not supported by substantial evidence in the record and is contrary to law 

and the Appellate Court’s decision in Illinois American Water Company, 2011 IL App (1st) 

101776 .  See 220 ILCS 5/10-201(e)(4)(a)&(c).  The Commission should accept new evidence 

on this issue or take administrative notice of the record regarding the prior rate case expense in 

ICC Docket 09-0319, and reconsider the amount of prior rate case expense included in IAWC’s 

current rates.  

 

2. Current Rate Case Expense.  The People request that the Commission reconsider its 

conclusions regarding the recovery of IAWC’s current rate case expense.  The charges related to 

internal Service Company expenses should not be included in rate case expense as regulatory 

support costs are already included in Service Company charges.  The Commission should also 

reconsider the cost of IAWC’s rebuttal witnesses.   The Order’s conclusions on this issue are not 

supported by substantial evidence in the record and are contrary to law.  See 220 ILCS 5/10-

201(e)(4)(a)&(c). 

 

3. Consolidated Federal Tax Return. The People request that the Commission reconsider 

its decision to take no action to address the increased costs paid by Illinois ratepayers due to 

IAWC’s filing a consolidated federal tax return with the other subsidiaries of American Water 

Works Company.  The Order states that “there do not appear to be adverse consequences to 

IAWC as a result of  AWWC’s decision” related to federal income tax bonus depreciation 

deductions. The Order continues:  “Had the Company claimed bonus depreciation with respect to 
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its 2011 additions, it would not have paid any less tax.”  Order at 70.  The People demonstrated 

that IAWC did not take available bonus depreciation because (1) its parent company’s 

consolidated income tax return already had a substantial net loss carryforward and (2) the rate 

base deduction would have reduced the return included in rates, benefiting consumers but 

reducing IAWC’s revenue requirement.  Significantly, IAWC included a federal income tax 

expense of $19.2 million in the test year, demonstrating that the depreciation deduction could 

have offset tax liability in the test year even if there were no taxable income in 2011.  Order at 

63.  The test year is the relevant period for setting the revenue requirement and reviewing 

IAWC’s tax decisions, and there is no question but that had IAWC taken the bonus depreciation 

deduction, rate base would have been lower.  Because IAWC’s decision to forego bonus 

depreciation is based on the interests of its parent and affiliates, consumers lose the advantage of 

the rate base deduction associated with the bonus depreciation ADITS and the revenue 

requirement is higher than it would have been had IAWC taken bonus depreciation as a stand-

alone company. Clearly, this demonstrates “adverse consequences” to IAWC’s customers.  The 

Order’s conclusions on this issue are not supported by substantial evidence in the record and are 

contrary to law.  See 220 ILCS 5/10-201(e)(4)(a)&(c). 

 

 It is clear that IAWC declined to take advantage of bonus tax depreciation because 

IAWC’s ultimate tax liability is subsumed in the consolidated tax return filed by its parent, 

American Water.  Unlike IAWC, which has a significant positive income tax expense in the test 

year (i.e. $19.2 million), its parent American Water does not expect to pay any federal taxes for 

well into the future.  Nevertheless, even if American Water had allowed IAWC to take the bonus 

depreciation deduction, and therefore replaced expensive investor funds with no or low cost tax 

savings, the record showed that American Water would have still have received a tax advantage.  



6 

 

See People’s Initial Brief at 38-39.   The Commission should investigate on rehearing whether it 

was imprudent and unreasonable for IAWC to forego the substantial tax saving for Illinois 

consumers resulting from the bonus depreciation deduction because of its association with 

American Water and its other affiliated companies.   

 The Commission should also consider that in four of seven states where IAWC’s utility 

affiliates operate, the Commissions have adopted a consolidated tax adjustment to reflect the fact 

that the utility’s affiliates are responsible for some of the tax savings realized by the consolidated 

group, and that rates should reflect those savings.  Indiana, Pennsylvania, West Virginia and 

New Jersey, which represent more than 60% of American Water’s regulated operations, all have 

policies to address the effect of the consolidated tax return on regulated operations and rates.  

The Commission should grant rehearing to consider how it can recognize tax advantages for 

Illinois consumers in light of IAWC’s participation in a company-wide, national and 

consolidated tax return. 

The People incorporate by reference as though expressly stated herein their arguments in 

their Initial Brief at pages 37-43 (June 15, 2012), their Revised Reply Brief at 20-23 (July 11, 

2012), their Brief on Exceptions at pages 25-32 (August 13, 2012), and their Reply Brief on 

Exceptions at pages 4-8 (August 20, 2012).  The Order’s conclusions on this issue are not 

supported by substantial evidence in the record and are contrary to law.  See 220 ILCS 5/10-

201(e)(4)(a)&(c). 

 The Commission’s Order in regard to these issues is contrary to Illinois American Water 

Co., supra, the Public Utilities Act and the Commission’s rules, is not supported by substantial 

evidence in the record, is legally insufficient under Illinois law, and lacks sufficient analysis to 

allow informed judicial review.  See 220 ILCS 5/10-201(e).  The Order should be reheard and 

revised to conform with the evidence in the record. 
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 WHEREFORE, for the foregoing reasons, the People of the State of Illinois request that 

the Commission order rehearing in this docket and correct the defects identified herein, or in the 

alternative, only allow recovery of the rates authorized in this docket subject to refund should the 

Order be reversed on appeal. 

Respectfully Submitted, 

        

       People of the State of Illinois 

Lisa Madigan, Attorney General 

 

 

By:__/s/_____________________ 

Susan L. Satter  

Timothy S. O’Brien 

Assistant Attorneys General 

Public Utilities Bureau 

       Illinois Attorney General’s Office 

       100 West Randolph Street, 11th fl. 

       Chicago, Illinois 60601 

       Telephone: (312) 814-1104 

       Facsimile:  (312) 812-3212 

       E-mail: ssatter@atg.state.il.us 
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