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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
AMEREN ILLINOIS COMPANY   ) 
d/b/a Ameren Illinois,    ) 
Petitioner      ) 
       ) Docket No. 12-0244 
Smart Grid Advanced Metering   ) On Rehearing 
Infrastructure Deployment Plan   ) 

 
REPLY OF THE CITIZENS UTILITY BOARD IN SUPPORT OF ITS MOTION TO 

STRIKE PORTIONS OF THE VERIFIED INITIAL BRIEF OF THE ILLINOIS POWER 
AGENCY AND THE INITIAL BRIEF ON REHEARING OF THE ILLINOIS 

COMPETITIVE ENERGY ASSOCIATION 
 

Pursuant to the Rules of Practice of the Illinois Commerce Commission (“ICC” or “the 

Commission”), 83 Ill. Admin. Code § 200.190, and the Administrative Law Judges’ order of 

October 10, 2012, the Citizens Utility Board (“CUB”) respectfully replies to the Illinois Power 

Agency’s (“IPA”) and the Illinois Competitive Energy Association’s (“ICEA”) responses to the 

Motion of CUB to Strike Portion of the Verified Initial Brief of the IPA and the Initial Brief of 

ICEA filed on October 5, 2012 (“Motion”).  The IPA filed its Verified Initial Brief on October 3, 

2012 (“IPA Brief”) and the ICEA filed its Initial Brief on Rehearing on October 3, 2012 (“ICEA 

Brief”).  CUB moved to strike portions of the IPA Brief and the ICEA Brief on October 5, 2012 

(“CUB Motion”).  The IPA responded to the CUB Motion on October 15, 2012 (“IPA 

Response”).  The ICEA responded to the CUB Motion on October 15, 2012 (“ICEA Response”). 

The Responses of the IPA and ICEA fail to explain how the specific factual assertions 

contained in their briefs are supported by the record evidence in this proceeding.  CUB’s Motion 

should be granted for the reasons discussed herein.  

I. Argument 

Neither the IPA nor ICEA contest that due process in administrative proceedings requires 

the opportunity to be heard and the right to cross-examine adverse witnesses.  Neither the IPA 
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nor ICEA argue against the proposition that the Commission has consistently held that 

consideration of evidence without allowing an opposing party the opportunity to cross-examine 

or respond violates due process.  However, neither the IPA nor ICEA explain where there is 

support in this proceeding’s record for the challenged factual assertions.   

Commission rules make clear that any consideration of evidence after the evidentiary 

hearing – after the record had been marked ‘heard and taken’ – contravenes due process by not 

allowing adverse parties the opportunity to cross-examine a witness regarding that evidence.  

See, e.g., Ill. Commerce Comm’n v. Northern Ill. Gas Co., ICC Docket 02-0170, Final Order at 

35-36 (Aug. 6, 2003).  Indeed, offering proposals in briefs that were not specifically proposed at 

or before the evidentiary hearing is inappropriate because Commission decisions must be made 

on the record presented.  Commonwealth Edison Co., ICC Docket 92-0121, Final Order at 25-26 

(Apr. 12, 1995).  The Commission has also rejected proposals of Staff of the ICC when those 

proposals were presented in brief because Staff denied other parties the ability to test the 

modifications through cross-examination or through their own witnesses’ testimony.  Ill. 

Commerce Comm’n, ICC Docket 94-0066, Final Order at 266-68 (Feb. 23, 1995) (concluding 

that the late introduction of material “violates fundamental fairness and abridges other parties’ 

dues process”). 

Each party, including the IPA and ICEA, was provided an opportunity to present their 

own witnesses on factual questions at issue.  Ill. Bell Tel. Co., ICC Docket 00-0260, Final Order 

at 20-21 (Sept. 12, 2001).  Both the IPA and ICEA are parties to this proceeding and had the 

opportunity to present direct testimony and subject the factual assertions upon which their briefs 

rely to cross-examination by the other parties to this proceeding.  Neither the IPA nor ICEA 

presented any testimony in the initial or rehearing phase of this proceeding.  As CUB’s Motion 
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points out, statements of facts in briefs filed with the Commission should be supported by 

citation to the record, 83 Ill. Admin. Code § 200.800(a), or with a request, if appropriate, for 

administrative notice under Commission rules, 83 Ill. Admin. Code § 200.640.  

In its response, the IPA argues that because “CUB is able to challenge the fact that the 

IPA made [certain] arguments in a previous docket in its Reply Brief – witnesses and cross-

examination are not necessary.”  IPA Response at 3.  The need for record evidence is not 

obviated because of any similarity in scope or issues between two separate Commission 

proceedings.  Indeed, as the IPA concedes, “Ameren is different from ComEd and the proposals 

in the two dockets are different” – yet, the IPA continues to maintain that the application of 

factual assertions, and the legal arguments resulting from those assertions, from one docket to 

another requires no opportunity for CUB or any other party to test the applicability of those 

assertions to this proceeding.  See IPA Response at 2.  CUB does not take issue with the IPA 

advancing policy arguments it has made in prior cases.  That is not, however, the case here.  In 

its Initial Brief, the IPA cites specific extra-record factual support for its policy positions in 

contravention of Commission rules requiring that factual assertions be supported by the record in 

this case 

a. IPA Brief 

The IPA claims that its assertions regarding the most appropriate provider of Critical 

Peak Pricing (“CPP”) and Time of Use (“TOU”) rates is supported by three sentences from 

Ameren Illinois Company’s (“Ameren,” “AIC” or the “Company”) testimony.  IPA Response at 

3.  The referenced testimony, however, merely establishes that an Ameren employee believes 

that the market, and not the Commission, should determine which dynamic pricing rates should 

be developed following this proceeding.  Ameren’s testimony does not provide any support for 
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the statement that an alternative retail electric supplier (“ARES”) is the “most appropriate 

provider” of rates such as a CPP or TOU rate.  The IPA chose not to offer the factual bases for its 

arguments in testimony or through administrative notice and cannot now claim that prior similar 

statements in brief – in another proceeding – justify inclusion of extra-record evidence in this 

proceeding.  This is especially true here, where the IPA claims its “judgment and expertise as an 

agency” provides the basis for the IPA’s “position based on facts” in its verified initial brief.  See 

IPA Response at 3.  Regardless of the IPA’s expertise, its attempt to subvert the Commission’s 

rules, requiring record evidence support for factual assertions, cannot stand.   CUB and other 

parties to this proceeding were denied the opportunity to determine, test, and contest the claims 

made in the IPA Brief which were based on the agency’ expertise.  The Commission has found 

that its own Staff’s proposals abridged due process rights when presented only in brief, it should 

hold the IPA to no lower standard here.  See Final Order at 266-68, ICC Docket No. 94-0066. 

 The IPA argues that it cites to its Brief on Exception in ICC Docket No. 12-0298 only for 

the fact that the IPA raised similar concerns in a different docket.  IPA Response at 4.  The IPA 

claims that the only other facts contained in the initial passage at issue are that: 

1. The IPA procures capacity on behalf of Ameren; 

2. Managing multiple products involves migratory risk, which no party has 

quantified; and 

3. Only one dynamic rate was proposed in the Commonwealth Edison docket, 

whereas two were proposed here. 

The IPA’s Response fails to consider the following facts that are contained in the passage but not 

contained in the list that IPA purports cover all factual assertions in that passage: 

1. A CPP tariff would directly impact IPA procurements (IPA Brief at 4); 
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2. A TOU tariff “would provide an additional complication.”  (IPA Brief at 4); 

3. The IPA has not quantified the switching risk impact of a CPP or TOU rate for 

eligible retail customers (IPA Brief at 4)1; 

4. Inherent volume risks lead to additional costs and hedging strategies (IPA Brief at 

4); 

5. Costs incurred have to be segregated among customer groups (IPA Brief at 5); 

and 

6. CPP and TOU tariffs create two separate sets of costs that must be segregated 

(IPA Brief at 5). 

 Nevertheless, the IPA argues that the legal framework of the Public Utilities Act provides 

background as to the IPA’s involvement with products that include migratory risk.  IPA 

Response at 5 (citing 220 ILCS 5/16-111.5(b)(3)(i), (iv)-(vi)).  In its response to the Motion, the 

IPA then explains how migratory risks are affected by a dynamic pricing tariff’s design, 

providing the expert analysis and judgment that CUB and other parties were denied the 

opportunity to explore through testimony or administrative notice in this proceeding.  The cited 

portions of the Public Utilities Act do not support the IPA’s claim that its assertions in brief are 

apparent from the language in the law.  Particularly, the cited portions of the Public Utilities Act 

do not mention “migratory risk,” CPP, or TOU dynamic pricing rates.  The connection between 

the cited portions of the law and IPA’s factual assertions in brief is precisely the type of 

connection that CUB and other parties are entitled to cross-examine under their due process 

rights in front of the Commission.  See Final Order at 266-68, ICC Docket No. 94-0066. 

                                                            
1 The switching risk impact of a specific CPP or TOU tariff on eligible retail customers is distinct from the fact that 
managing multiple products involves migratory risk. 
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The IPA also argues that contrasting Section 1-75 of the Illinois Power Agency Act and 

Section 16-111.5 of the Public Utilities Act provides sufficient support for the factual assertion 

that “ARES are more nimble and can offer a variety of products to target the needs of any group 

or subgroup of customers.”  IPA Response at 6-7.  However, no portion of either Section 1-75 of 

the Illinois Power Agency Act or Section 16-111.5 of the Public Utilities Act establishes that 

ARES are “nimble,” that they offer a CPP or TOU rate, or that ARES can target a group or 

subgroup of customers.  Nevertheless, the IPA did not cite to these portions of Illinois law when 

asserting these facts in its brief.     

b. ICEA Brief 

ICEA claims that its brief simply is an “extension of, agrees with, and is supported by” 

Ameren’s testimony.  ICEA Response at 2.  Yet the testimony that ICEA depends upon to 

support its assertions in brief does not, in fact, support each of ICEA’s assertions.  Ameren’s 

testimony does establish that the Company is unlikely to be the majority supplier for residential 

and small non-residential customers, but it does not establish that the competitive market is 

“robust,” “evolving,” or that the intervenors’ dynamic rate proposals were “a utility only 

offering.”  ICEA Brief at 7; AIC Ex. 11.0RH generally.  ICEA’s assertions with respect to the 

facts not contained in Ameren’s testimony, or the testimony of any other witness in this 

proceeding, were not tested through cross-examination and thus deny CUB and other parties the 

due process they are entitled to under Illinois law.  Final Order at 20-21, ICC Docket No. 00-

0260.  ICEA’s alternative proposal to revise its brief would still fall short of what ICC rules 

require because it continues to compare the admittedly proper statistics relied upon by an 

Ameren witness to “a utility only offering,” which is contained nowhere in the record in this 

proceeding.  See ICEA Response at 3-4. 
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As a last resort, ICEA claims that its arguments are properly within the record evidence 

“because AIC’s rebuttal witness Mr. Jones points to the action that the Commission’s order took 

in ComEd’s underlying AMI proceeding.”  ICEA Response at 5.  ICEA argues that the 

Commission’s order in 12-0298 states that “on exceptions, the IPA and ComEd argue that TOU 

raises many supply-related complications including a need to significantly restructure the IPA’s 

procurement process,” and therefore, ICEA’s reliance on an Ameren witness’ citation to that 

order provides record evidence of the two paragraphs explaining those complications in this 

proceeding.  ICEA Response at 4.  However, an examination of the cited order illustrates how 

much of the ICEA Brief continues to rely on factual assertions that are not in the record evidence 

of this proceeding, or that of any other. 

 The portion of the Commission’s Final Order in ICC Docket No. 12-0298 that ICEA 

relies upon states in full: 

ComEd has agreed to commence a dialog with interested 
stakeholders including the Smart Grid Advisory Council 
concerning a TOU rate. The Commission supports that proposal, 
but suggests that it should not just be limited to considering a TOU 
rate. It should also consider the extent to which the goals expressed 
in the Intervenors’ proposal can be better met through other 
means—including rates offered by alternative suppliers, and/or 
expanding the marketing of the existing RRTP rate. If, after 
discussion, the Company and stakeholders agree that ComEd 
should offer a new TOU rate, then the proposal should at minimum 
fully explain how this TOU rate intersects with the existing 
competitive retail marketplace including complying with (or 
modification to) the IDC rules, how the program will be 
adequately promoted, and how the IPA will procure power. As part 
of the next AMI plan update ComEd should report to the 
Commission the results of the dialog with stakeholders and if a 
TOU tariff will be proposed. If a TOU tariff is not proposed, the 
Company should detail what alternative mechanisms will be 
adopted to use other dynamic pricing approaches to enhance and 
enable customers’ use of smart grid technology.  Final Order at 44-
45, ICC Docket No. 12-0298. 
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 Nothing in that portion of the Commission’s order establishes that “customers using the 

TOU are considered ‘eligible retail customers’ and thus load subject to IPA procurement process 

[sic],” indeed, the Commission’s order establishes that a dialog – that is yet to happen - will 

establish how the TOU rate affect’s the IPA’s procurement.  See ICEA Brief at 8.  The 

Commission’s order also does not establish that an “unquantified but potentially significant price 

risk will accrue to all eligible customers due to load shifts among the various retail tariffs,” but 

rather the order blesses a stakeholder dialog to determine whether, and to what extent, that issue 

results from TOU rates.  See ICEA Brief at 8.  The Commission’s order also does not address 

“supply strategies” that align costs with a particular tariff structure.  See ICEA Brief at 8.   

That the Commission ordered, in a separate proceeding, a stakeholder dialog to address 

procurement-related issues resulting from a different dynamic rate proposal does not mean that 

the substance of that dialog is somehow entered into the record evidence of this proceeding.  

Neither CUB nor any other party to this proceeding had the opportunity to cross-examine the 

factual assertions upon which the ICEA Brief relies.  Due process requires, at a minimum, that 

the Commission give the parties such an opportunity.  See Final Order at 20-21, ICC Docket No. 

00-0260.   

II. CONCLUSION 

WHEREFORE, for the reasons stated above CUB respectfully supports its motion to 

strike the following portions of the IPA Brief: 

• Section I page 2: Beginning with the last sentence of the first paragraph beginning 

with “Finally, the competitive retail market” until the end of that sentence. 
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