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INITIAL BRIEF ON REHEARING OF THE STAFF 
OF THE ILLINOIS COMMERCE COMMISSION 

 
Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.800 of the Illinois Commerce 

Commission’s (“Commission” or “ICC”) Rules of Practice (83 Ill. Adm. Code 200.800), 

respectfully submits its Initial Brief on Rehearing in the instant proceeding. 

I. BACKGROUND 

 On June 29, 2011, Charmar Water Company (“Charmar”), Cherry Hill Water 

Company (“Cherry Hill”), Clarendon Water Company (“Clarendon”), Killarney Water 
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Company (“Killarney”), Ferson Creek Utilities Company (“Ferson Creek”), and Harbor 

Ridge Utilities Company (“Harbor Ridge”) (collectively, “UI”, “Utilities, Inc.” or “the 

Companies”) filed tariffs seeking a general increase in water and sewer rates.1  On 

August 2, 2011, the Commission entered Suspension Orders commencing the 

investigation concerning the propriety of the Companies’ request for rate increases and 

on November 2, 2011 entered a Resuspension Order extending the suspension through 

May 27, 2012.  At a status hearing on September 1, 2011, the Administrative Law 

Judge (“ALJ”) assigned to this proceeding granted Staff’s request to consolidate the six 

dockets.  The ALJ established a schedule for the submission of pre-filed testimony, 

hearings, and briefs.  (Tr., Sep. 1, 2011, p. 6-7)   

The People of the State of Illinois (“AG”) intervened on September 8, 2011 and 

filed Direct and Rebuttal Testimony.  On October 3, 2011, Antioch Golf Club Community 

Association intervened, but did not file testimony.          

At the January 25 and 26, 2011 evidentiary hearing in this matter, witnesses for 

Utilities, Inc., Staff, and the AG testified.  The Commission issued a Final Order on Mary 

22, 2012.  On June 21, 2012, UI filed an Application for Rehearing, requesting the 

Commission grant rehearing on the issue of rate case expense because its findings 

were:  “(i) unsupported by findings sufficient to allow informed judicial review; (ii) not 

supported by substantial evidence based upon the entire record; (iii) contrary to the law; 

and (iv) constitute an unconstitutional confiscation of the Companies’ property.”  

(Application, p. 7)  On July 12, 2012, the Commission granted the Companies’ 

Application, but denied the request to stay the implementation of rates.  

 

                                            
1
 Only Ferson Creek and Harbor Ridge filed tariffs for rate increases in sewer rates.  
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Utilities, Inc. filed Direct Testimony on Rehearing on August 9, 2012.  Staff and 

the AG filed testimony on September 11, 2012.  The Companies’ filed Rebuttal 

Testimony on Rehearing on September 24, 2012.  An evidentiary hearing was 

convened on October 2, 2012, wherein the following witnesses testified:  Dianna 

Hathhorn for Staff, Michael L. Brosch for the AG, and Lena Georgiev for the 

Companies.  Pursuant to the schedule established by the ALJ, this Initial Brief follows. 

 

II. ARGUMENT 

A. Internal Rate Case Expense Adjustment 

Staff recommends no changes to the revenue requirement adopted in the Order 

on May 22, 2012 (“May 22 Order”).  Staff witness Hathhorn testified that the Companies 

have not provided sufficient additional evidence on the internal Water Service 

Corporation (“WSC”) rate case expense costs to satisfy the concerns that the 

Commission expressed in its May 22 Order.  (Staff Ex. 17.0, p. 2)   

 In its May 22 Order, the Commission addressed rate case expense costs for 

outside counsel, SFIO Consulting fees, and internal WSC costs.  The relevant excerpt 

from this Order on internal costs, including a footnote, is as follows: 

The bulk of the Companies’ rate case expenses consist of 
internal Water Service Company labor costs.2  To justify these 
expenses, the Companies produced schedules outlining labor 
estimates for its internal staff and the hourly rate at which those 
individual employees are billed.  When the six schedules are taken 
together, the Companies’ claim that some internal employees spent 
hundreds and even thousands of hours of time for which 

                                            
2
 For instance, with Charmar Water Company, the Company assigns $79,395 out of a total of $118,809 of 

rate case expenses to its internal WSC labor costs.    
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compensation is sought for recovery under Section 9-229 of the 
Act.   

If a utility seeks to avail itself of Section 9-229 of the Act 
and recover its rate case expenses from ratepayers, it is 
axiomatic that it must provide the Commission with sufficient 
detail regarding what actual expenses were incurred, by 
whom, for what purpose, and why such expenses were 
necessary.  Absent such detail, it is impossible for the Commission 
to make an informed determination regarding the justness and 
reasonableness of recovering such expenses from ratepayers.  
Expenses sought for recovery under Section 9-229 are not 
standard utility operating expenses; the Appellate Court has made 
clear that they must be treated akin to how a reviewing court would 
analyze a standard attorney fee petition, and the Commission 
analyzes them accordingly.     

Turning back to the present matter, the Companies 
justification for these expenses is clearly insufficient in this 
case.  Certain employees are cited as having spent an estimated 
200 hours on this matter for an individual utility; others are 
estimated to have spent 350 hours.  There is no information 
provided on what exactly these employees were doing; only 
two such employees are testifying witnesses in this matter, 
and while others are referenced in filings and data request 
responses, there is no indication how any of their time was 
specifically spent.  It is simply impossible for the Commission 
to judge the value of zero, 200, 500, or even 1000 hours of 
these employees’ alleged time spent on this matter and how 
essential that work was to its rate case.  Given that these rate 
case labor expenses alone create burdens of hundreds and even 
thousands of dollars for individual customers, such documentation 
is essential in this proceeding.   

A focus of the parties has been on the issue of “double-
counting” – whether test year labor costs were properly reduced to 
account for rate case expense, and not counted as both test year 
labor costs and rate case expense.  While the Commission is 
mindful of this concern, our threshold inquiry under Section 9-229 
of the Act is simply whether labor hours accounted for as rate case 
expense are properly detailed justified such that the Commission 
may make a determination regarding their justness and 
reasonableness.  The Commission cannot make an informed 
judgment regarding that initial “single”-counting of these labor 
expenses, as that information is not in the record.    

The Commission finds that the Companies have failed to 
provide the record necessary for the Commission to exercise 
its discretion under Section 9-229 of the Act and determine 
what would have been reasonable expenditures for this 
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litigation.  Thus, the Companies internal WSC labor rate case 
expenses are disallowed.  (Order, Docket No. 11-0561c., May 22, 
2012, pp. 19-20) (Emphasis added) 

 

Staff witness Hathhorn testified that, while she is not an attorney, her opinion is 

that the Companies have provided insufficient additional evidence for the Commission 

to consider.  (Staff Ex. 17.0, p. 4)  The Commission was clear in its May 22 Order that it 

was not satisfied with the estimated hours per employee that the Companies presented 

in the original case to support its WSC costs.  Staff’s understanding of the May 22 Order 

is that the Commission expects more detail than what the Companies have provided in 

this rehearing phase to support the justness and reasonableness of the costs under 

Section 9-229 of the Act. (220 ILCS 5/9-229)  The Commission reviewed the amount of 

time per employee per Company in the record in the original phase of these rate 

proceedings, and was not satisfied.  (Id.)  The minimal additional information supplied 

by Utilities, Inc. in this rehearing phase does not satisfy its burden of proof. 

The Companies’ estimated costs and actual hours associated with rate case 

expense were included in the original record as Companies’ Exhibit 3.3.  In rehearing, 

the Companies simply provided a narrative description of what each employee’s work 

on the case entailed.  (Companies’ Rehearing Exhibit 1.1)  The Companies stated in 

their supplemental response to Staff Data Request (“DR”) DLH-18.02 that the dollar 

amounts shown in Company Exhibit 3.3 could be divided by the employee’s hourly time 

costs to result in the amount of time entered by the employee on each day.  

(Attachment A to Staff Ex. 17.0)  

 The Companies have only supplemented the record with a brief description of the 

duties of each employee, provided in Companies’ Rehearing Exhibit 1.1, which is the 
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aforementioned summary of position duties by employee.   Further, in response to Staff 

DR DLH-18.01, the Company supplemented this exhibit with:  (a) the original estimated 

WSC hours by employee; and (b) the actual WSC hours by employee as reflected in the 

record at Companies’ Exhibit 3.3.  The Companies included this information in its 

rebuttal testimony on rehearing (Companies’ Rehearing Ex. 2.1) along with a narrative 

description of the variance between the estimated and actual hours incurred.3  

(Companies Rehearing Ex. 2.0, p. 2)  

The additional descriptions provided in rehearing do not address the 

Commission’s concern of what actual expenses were incurred, by whom, for what 

purpose, and why such expenses were necessary.  (Mary 22 Order, p. 19, quoted 

above)  The Companies have not explained why one description justifies 35 hours of 

internal costs while another supports 200 hours.  This appears to be the crux of what 

the Commission wrestled with during the original phase of this case.  Staff testified that 

the Companies’ Rehearing Exhibit 1.1 does not alleviate this concern.  (Staff Ex. 17.0, 

p. 5) 

 The Companies have presented no evidence sufficient to overturn the 

Commission’s original order, and therefore, no adjustments to the previously approved 

revenue requirements are warranted. 

B. UI’s Claim that the Commission’s Order is An Unconstitutional 
Confiscation of the Companies’ Property Is Incorrect and Contrary to 
the Law  

In its Application on Rehearing, the Companies’ argue that the Commission’s 

                                            
3
 The Companies also agreed in rebuttal testimony with Ms. Hathhorn’s testimony regarding the 

difference between an audit and a review. (Id., p. 4) 
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May 22 Order constitutes an unconstitutional confiscation of its property.  (Application, 

p. 7)  The Companies, however, provide no evidence or information to support this 

position, either in its Application or in its rehearing testimony.  Staff can only assume the 

Companies mean that because the “actual rate case expense incurred by the 

Companies in this proceeding significantly exceeds the amount the Commission Order 

allows to be recovered” this constitutes a “taking.”  (Application, p. 2) 

Staff disagrees.  A constitutional taking occurs in the public utility context only 

when the rates are so unjust as to be confiscatory or when the government’s action 

destroy[s] the value of the property for all purposes for which it was acquired, and in 

doing so practically deprives the owner without due process of law.  See Duquesne 

Light Co. v. Barasch, 488 U.S. 299, 307 (1989). There is absolutely no evidence of 

confiscatory rates here.  The United States Supreme Court has further explained that: 

[T]he possibility that the application of a regulatory program may in some 
instances result in the taking of individual pieces of property is no 
justification for the use of narrowing constructions to curtail the program if 
compensation will in any event be available in those cases where a taking 
has occurred.  Under such circumstances, adoption of a narrowing 
construction does not constitute avoidance of a constitutional difficulty; it 
merely frustrates permissible applications of a statute or regulation.  
 
United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 128 (1985) 
(citations and quotations omitted); see also Bell Atl. Tel. Co. v.FCC, 24 
F.3d 1441, 1445 (D.C. Cir. 1994) (“Of course the [Just Compensation] 
Clause prohibits only uncompensated takings; so long as [there is] a 
subsequent action for redress, generally no constitutional question arises 
and the judicial policy of avoiding such questions may not be applied.) 
 
Certainly, because the Commission stated that the Company did not adequately 

address what actual expenses were incurred, by whom, for what purpose, and why 

such expenses were necessary, the final Order could not be “so unjust” as to be 

confiscatory.   



11-0561/0562/0563/0564/0565/0566 Cons. 

8 
 

III. CONCLUSION 

For the reasons set forth supra, Staff respectfully requests that the Commission’s 

Final Order on Rehearing in the instant proceeding reflect Staff’s recommendations 

described herein.  

 
        Respectfully submitted, 

        
 

      
        

       MICHAEL J. LANNON 
       JESSICA L. CARDONI 
 
       Counsel for the Staff of the Illinois 
       Commerce Commission 
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