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STAFF OF THE ILLINOIS COMMERCE COMMISSION RESPONSE TO 
OBJECTIONS TO PROCUREMENT PLAN 

 
 
 Pursuant to the October 4, 2012 Notice of Administrative Law Judge’s Procedural 

Ruling, the Staff of the Illinois Commerce Commission ("Staff"), by and through its 

counsel, respectfully submits this Response to Objections to the Procurement Plan 

("Plan").  Staff also submits the Affidavits of Richard J. Zuraski, Dr. Jim Zolnierek, 

Jennifer L. Hinman and Dianna Hathhorn in support of facts and non-legal matters 

contained herein. 

I. BACKGROUND 

 On September 28, 2012, the Illinois Power Agency (“IPA”) filed its Procurement 

Plan for the five year procurement planning period from June 2013 through May 2018 

with the Illinois Commerce Commission (“Commission”) thereby initiating this docket.  

On October 3, 2012 pursuant to Section 16-111.5(d)(3) of the Public Utilities Act 

(“PUA”), Staff and the following parties served on each other and filed objections to the 

Plan:  FutureGen Industrial Alliance, Inc. (“FutureGen”), the Illinois Coalition to Advance 

Renewable Energy  ("I-CARE"), the Illinois Industrial Energy Consumers ("IIEC"),  the 

Retail Energy Supply Association ("RESA"), Ameren Illinois Company ("Ameren Illinois", 
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"Ameren" or "AIC"), Commonwealth Edison Company ("ComEd"), Environmental Law 

and Policy Center ("ELPC"), Exelon Generation Company, LLC  and Constellation New 

Energy ("Exelon"),  Illinois Competitive Energy Association ("ICEA"), Wind on the Wires 

("WOW") and C3, Inc. d/b/a C3 Energy (“C3 Energy”).  On October 10, 2012, the Chief 

Administrative Law Judge of the Commission provided notice that, “pursuant to Section 

16-111.5(d)(3) of the Public Utilities Act, no hearing in the above-referenced matter is 

determined to be necessary.”  

II. ARGUMENT 

A. FUTUREGEN2.0 

1. The Commission’s role with respect to IPA Procurement Plans. 

FutureGen argues that since the IPA has exercised its discretion to include the 

proposed sourcing agreement for the FutureGen2.0 project in the Plan and 

recommended its approval, the Commission should defer to the IPA on the exercise of 

its discretion in interpreting the IPA Act.  (FutureGen Objections, p. 25)  In support of 

this proposition, FutureGen cites to Local Union Nos. 15, 51, & 702, IBEW vs. Ill. 

Commerce Comm’n for the premise that because the IPA has familiarity with 

“complicated energy procurement issues,” its interpretation must be given “extreme 

deference.”  (FutureGen Objections, p. 25, citing Local Union Nos. 15, 51, & 702, Int’l 

Brotherhood of Electrical Workers vs. Ill. Commerce Comm’n, 331 Ill. App. 3d 607, 613-

14, (5th Dist., 2002) (IBEW Locals)  While the Staff concurs in the proposition that a 

reviewing court should defer to an administrative agency regarding the interpretation of 

a statute it is charged with enforcing, the issue here is which agency is charged with 

enforcement of the statute in question, which in this case is Section 16-111.5 of the 
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Public Utilities Act.  The Commission is that agency; it is ultimately bound by Section 

16-111.5 of PUA, and is charged by statute as arbiter of the Procurement Plan and the 

energy procurement process in this state.  Moreover, the Commission certainly has 

significant expertise in “complicated energy procurement issues,” as FutureGen calls 

them. 

The procurement process requires the Commission to approve the Plan “if the 

Commission determines that [the Plan]” meets Section 16-111.5(d)(4) of the PUA, 

which requires a showing that the proposed Plan, including the FutureGen project, will 

“ensure adequate, reliable, efficient, and environmentally sustainable electric service at 

the lowest cost over time, taking into account any benefits of price stability.” (220 ILCS 

5/16-111.5(d)(4))  In addition, Section 1-75(f) of the IPA Act provides that “[t]he Agency 

shall revise a procurement plan if the Commission determines that it does not meet the 

standards set forth in Section 16-111.5 of the Public Utilities Act.” (20 ILCS 3855/1-

75(f)) 

Certainly, the Commission’s task in evaluating the Plan as it relates to FutureGen 

is complicated.  As the Staff noted in its Response and Objections, the policy goals 

articulated Section 16-111.5(d)(4) of the PUA and Section 1-75(d)(1) of the IPA Act are 

not easily reconciled. Section 16-111.5(d) clearly favors an energy portfolio procured at 

the “lowest cost over time, taking into account any benefits of price stability[,]” although 

the Commission is authorized to consider other criteria such as adequacy, reliability, 

efficiency, and environmental sustainability. In contrast, Section 1-75(d)(1) places a 

priority upon the incorporation of energy generated by clean coal facilities in the 

procurement plan.  To add further to the complexity of the Commission’s ultimate 
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decision, the cost of procuring clean coal-generated energy cannot exceed certain as-

yet-unspecified benchmarks, (20 ILCS 3855/1-75(d)(2)), and is subject to limits on the 

increase in cost that eligible retail customers will see as a result of clean-coal 

procurement. (Id.)  The Commission is thus – for the first time in a procurement 

proceeding – confronted with the duty to reconcile several public policies (as embodied 

in statute) that exist in a state of significant tension.  Moreover, that role is exclusively 

the Commission’s, as discussed above, since approval of the Plan is within the 

Commission’s purview alone. 

2. Application of Section 16-111.5(d)(4)  

 In Staff’s Objections, Staff argued that the proposed procurement of electricity 

from FutureGen2.0 should contribute to the objectives set forth in Section 16-

111.5(d)(4) of the PUA, which require the Commission to determine that the 

procurement plan will "ensure adequate, reliable, efficient, and environmentally 

sustainable electric service at the lowest cost over time, taking into account any benefits 

of price stability." (220 ILCS 5/16-111.5(d)(4))  However, Staff also indicated that it 

“remains prepared to consider any alternative legal arguments that section 16-

111.5(d)(d)(4) does not apply to a FutureGen2.0 sourcing agreement, to the extent it 

views those legal theories as sound”; and Staff acknowledged the difficulty in 

reconciling Section 16-111.5(d)(4) of the PUA, cited above, with the requirement in the 

IPA Act that “procurement plans shall include electricity generated using clean coal” (20 

ILCS 3855/1-75(d)(1)).  (Staff Objections, pp. 7-8) 

 Nothing has been said by the other parties presenting objections in this docket 

causing Staff to alter its original position (although, as discussed in the previous section, 
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Staff still struggles with resolving the tension between Section 16-111.5(d)(4) of the 

PUA and Section 1-75(d)(1) of the IPA Act).  

 Section 16-111.5(d)(4) requires the following characteristics of the FutureGen 

project to be considered: 

a. Adequate and reliable electric service 

FutureGen states: 

 Only one new base load power plant has gone on line in Illinois in the last 
decade and there are no additional base load facilities on the immediate horizon.  
FutureGen 2.0 will serve as a new source of up to 168 MW of base load capacity 
in markets - PJM and MISO - with a growing appetite for electricity. 

(FutureGen Objections, p. 23)  However, according to the IPA Plan: 
 

For the IPA planning period (and well beyond), both MISO and PJM are 
projected to exceed the NERC planning reserve margin (“PRM”) reference level.  
While NERC [the North American Electric Reliably Corporation] uses a reference 
PRM of 15 percent, MISO calculates an even more conservative PRM.  MISO’s 
latest Loss of Load Expectation (“LOLE”) studies imply a PRM that is slightly 
higher (17.4%).  Even so, MISO’s anticipated PRM, shown on Table 5-5, far 
exceeds both the MISO and NERC reference PRM with the exception of summer 
2018 through 2020, where MISO’s anticipated PRM will meet or drop slightly 
below its own calculated reference PRM.  The prospective and adjusted potential 
PRMs will continue to far exceed both the MISO reference level and the NERC 
reference PRM.  NERC also notes that there are no currently planned 
retirements in MISO that would significantly affect reliability and if, in the future, a 
retiring unit were to pose a reliability problem a “reliability mitigation plan” would 
be implemented until such time as alternatives become available.  

(IPA Plan, p. 32, footnotes excluded)  Based upon these statements in the IPA Plan, the 

capacity added by FutureGen is not currently needed for reliability purposes.  There is 

the possibility that emissions regulations may force some Illinois coal-powered 

generation off-line in the future. However, according to the IPA Plan, MISO’s total 

designated capacity in 2017 is projected to be 113,186 MW. (IPA Plan, p. 35, Table 5-4)  

FutureGen would add less than 0.1% to that level.     
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b. Environmentally sustainable electric service 

 FutureGen states that the project will provide “environmentally sustainable 

power” by capturing and sequestering 98% of CO2 emissions during regular operations, 

and that it will serve as a hedge against the possible introduction in the future of 

greenhouse gas regulation. (Id., pp. 21-22)  However, it should be noted that there are 

other such hedges, for example, the 20-year renewable energy contracts that the IPA 

procured for Ameren and ComEd in December of 2010, that would likely be less 

expensive for Illinois consumers, while generating fewer or even no CO2 emissions. 

c. Lowest total cost over time 

 Although FutureGen expects the sourcing agreements will not cause retail rates 

to exceed the caps set forth in the law, and although FutureGen fully recognizes that its 

prices will be subject to Commission-approved benchmarking, it is nevertheless true 

that the project would be the highest-priced energy component in the Plan.   

d. Price stability 

As noted above, FutureGen states that the project will serve as a hedge against 

the possible introduction in the future of greenhouse gas regulation. (FutureGen 

Objections, pp. 21-22)  However, as noted that there are other hedges that would likely 

be less expensive for Illinois consumers, while generating fewer or even no CO2 

emissions.  For example, the 20 year renewable energy contracts that the IPA procured 

for Ameren and ComEd in December of 2010 cost much less than the projected cost of 

FutureGen2.  Those are all wind and solar projects, which produce zero CO2 emissions 

during operation. 
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3. Sourcing Agreement Issues to be Addressed if FutureGen is 
Included in the Procurement Plan 

a. Which entities must sign a sourcing agreement with 
FutureGen2.0  

 Numerous parties objected that the Plan and the draft sourcing agreement 

appended to the Plan call for ARES to enter into the sourcing agreement with 

FutureGen2.0.  RESA, ICEA, and the IIEC argue that the Commission does not have 

the authority to order ARES to enter into sourcing agreements with FutureGen. (RESA 

Objections, pp. 5-10 and 13-14; ICEA Objections, pp. 7-9; IIEC Objections, pp. 2-3) 

 For instance, according to RESA:  

If it exists, the Commission’s authority to require ARES to enter into sourcing 
agreements with FutureGen would be expressed in the IPA Act.  That Act 
provides the Commission with express authority to require ARES to enter into 
clean coal sourcing agreements in only one circumstance:  when the facility is 
deemed to be the initial clean coal facility.  However, as the IPA has itself notes, 
FutueGen2.0 does not qualify as the initial clean coal facility. 
 

(RESA Objections, p. 5)  ICEA and the IIEC present similar arguments.   

Of the three, only RESA addresses Section 1-75(d)(5) of the IPA Act.  RESA 

argues that while Section 1-75(d)(5) of the IPA Act states that the IPA and Commission 

may approve utility sourcing agreements that do not exceed certain cost based 

benchmarks, Section 1-75(d)(5) does not state that the IPA and Commission may 

approve any ARES sourcing agreement that does not exceed certain cost-based 

benchmarks. (RESA Objections, p. 8)  RESA’s argument ignores the rule of statutory 

construction that all provisions of a statutory enactment must be viewed as a whole.  

Williams v. Staples, 208 Ill.2d 480, 487 (2004)  RESA ignores the benchmark language 

included in Section 16-115(d)(5)(iii) of the PUA which states that: 
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the required sourcing of electricity generated by clean coal facilities, other than 
the initial clean coal facility, shall be limited to the amount of electricity that can 
be procured or sourced at a price at or below the benchmarks approved by the 
Commission each year in accordance with item (1) of subsection (c) and items 
(1) and (5) of subsection (d) of Section 1-75 of the Illinois Power Agency Act 

Clearly, under Section 16-115(d)(5)(iii) the legislature addresses the limitation on the 

amount of electricity that ARES are required to source from clean coal facilities and 

there was no need in Section 1-75(d)(5) for the legislature to restate that cost based 

limitation as to sourcing agreements with ARES.1 

 On the other hand, at page 7 of its Objections,  FutureGen cites Section 1-

75(d)(5) (the “Retrofit Provision”) of the IPA Act. (20 ILCS 3855/1-75(d)(5))  In relation to 

the IPA procurement planning process, that section of the IPA Act states:  

[T]he owners of such [retrofit clean coal] facilities may propose to the Agency 
sourcing agreements with utilities and alternative retail electric suppliers 
required to comply with subsection (d) of this Section and item (5) of subsection 
(d) of Section 16-115 of the Public Utilities Act, covering electricity generated by 
such facilities. 

 While not directly addressing the legal question of whether the Commission has 

the authority to require ARES to enter into a sourcing agreement with FutureGen, both 

Ameren and ComEd support the proposal (by the IPA and FutureGen) that either all or 

none of the load-serving entities in the Ameren and ComEd service territories (including 

utilities and ARES) be subject to the requirement.  For instance, Ameren states: 

The sourcing agreement, while it intends to be applicable to all Illinois retail load, 
does not clearly require that all retail supply in Ameren Illinois and ComEd, 
whether utility fixed priced supply, utility hourly priced supply or ARES supply, 
take its pro-rata share of the Future Gen output.  While the Plan does provide a 
description that this is the intent (Plan at 77), the sourcing agreement should be 
explicit that all such load is included. Otherwise the sourcing agreement should 
be eliminated from consideration. 

                                            
1
 Section 16-115(d)(5) of the PUA and Section 1-75(d)(5) of the IPA Act were enacted at the same time as 

part of Public Act 95-1027 (Senate Bill 1987) and became effective on June 1, 2009. 
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(Ameren Objections, p. 3)  Similarly, ComEd states: 

First, it should be a condition precedent to the effectiveness of the agreement 
that FutureGen execute sourcing agreements with ComEd, Ameren and all RES 
[i.e., “retail electric suppliers”]. …Second, to ensure fairness and project viability 
for the term of the agreement, FutureGen should be required to maintain these 
existing agreements and to enter into sourcing agreements with new RES or 
electric utilities. 

(ComEd Objections, p. 7)2   

 With respect to the Commission’s authority to order both utilities and ARES to 

enter into a sourcing agreement with FutureGen2.0, Staff disagrees with RESA, ICEA, 

and IIEC.  As argued in Staff’s Objections and by FutureGen, the plain language of 

Section 1-75(d)(5) supports the conclusion that both utilities and ARES are to be 

included in any sourcing agreements with retrofit clean coal facilities that the 

Commission approves.  Furthermore, Section 16-115(d)(5) of the PUA contemplates 

ARES sourcing electricity from "clean coal facilities" as that term is defined in Section 1-

10 of the IPA Act, which includes facilities other than the “initial clean coal facility.” 

b. Using ComEd and Ameren tariffs to collect FutureGen 
costs from customers of ARES 

ComEd objects to the extent that the IPA implies, in Section 7.5 of its Plan, that 

“the FutureGen sourcing agreement may be implemented through new utility tariffs. 

(ComEd Objections, p. 11)  ComEd discusses Section 16-111.5 of the PUA which 

allows ComEd to recover through its Rider PE - Purchased Electricity Rider cost 

incurred to implement or comply with any procurement plan that is developed and put 

                                            
2
 Staff notes ComEd’s allusion to project viability.  Based on Staff’s calculations, if the utilities’ eligible retail 

customers are the only ones contributing to cost recovery (without additional Federal or State subsidies), less 
than 20% of the plant’s costs could be recovered, due to the statute’s 2.015% cap on rate increases.  Thus, 
unless FutureGen recovers the other 80%+ of its costs through some other means, exempting ARES would 
almost surely lead to the abandonment of the project.   
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into effect pursuant to Section 1-75 of the IPA Act. (Id.)  ComEd concludes that the IPA 

has provided no basis as to why costs associated with the implementation of the 

FutureGen sourcing agreement should not flow through Rider PE. 

Staff in its Response and Objections, addressed the issue of the administrative 

burden that would be placed on FutureGen, the Commission, Staff and ARES if a 

separate sourcing agreement was required for each and every ARES as well as ComEd 

and Ameren. (Staff Objections, p. 15)  Staff suggested an alternative approach for 

FutureGen to contract only with ComEd and Ameren, but for the Commission to permit 

ComEd and Ameren to recover the costs of the FutureGen purchases from all of their 

retail customers through a competitively neutral charge.  The support for Staff’s 

alternative approach while recognizing the alternative was not explicitly sanctioned by 

Section 1-75((d)(5) of the IPA Act or Section 16-115 of the PUA, was that the intent of 

the legislature that all customers equally bear the costs and benefits of the States clean 

coal portfolio standard was consistent with the Staff alternative proposal. (Id., pp. 15-16)  

Staff notes that ComEd’s recommendation was made without the benefit of the 

alternative Staff proposal. 

c. Applicability of Section 1-75(d)(3)(D)(vii) of the IPA Act 
(changes to the contract price) 

 ComEd argues that any changes to the contract price in the sourcing agreement 

require Commission approval prior to its taking effect, citing Section 1-75(d)(3)(D)(vii) of 

the IPA Act. (ComEd Objections, p. 10)  ComEd argues that all of the requirements of 

Section 1-75(d)(3)(A)-(D) must apply to a sourcing agreement with FutureGen. (Id., p. 8)  

ComEd cites to the definition of sourcing agreement to support its position.  Staff 
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disagrees with ComEd’s argument that the IPA Act mandates all of 1-75(d)(3)(A)-(D) 

apply to a FutureGen sourcing agreement.  As discussed in Staff’s Objections and 

Response, some of Section 1-75(d)(3)(A)-(D) specifically refer to the initial clean coal 

facility while others refer to clean coal facilities in general.  (Staff Objections, pp. 23-25)  

Staff’s position is that under the IPA Act the sourcing agreement is not mandated to 

include (D)(vii) but the Commission could still impose the requirement if the Commission 

found the requirement necessary to ensure that costs incurred under the sourcing 

agreement are prudently incurred and reasonable in amount. (Staff Objections, p. 24) 

d. Applicability of Section 1-75(d)(3)(D)(v) of the IPA Act 
(carbon emission reporting) 

ComEd argues that FutureGen should be required to document and report on the 

capture and sequestration of carbon emissions, citing Section 1-75(d)(3)(D)(v) of the 

IPA Act. (ComEd Objections, pp. 10-11)  For the reasons set forth above and stated in 

Staff’s Objections, Staff’s position is that under the IPA Act the sourcing agreement with 

FutureGen is not mandated to include (D)(v) but the Commission could still impose the 

requirement if the Commission found the requirement necessary to ensure that costs 

incurred under the sourcing agreement are prudently incurred and reasonable in 

amount. (Staff Objections, p. 24) 

e. Proposed Changes to Terms and Conditions 

i. Additions to Conditions Precedent 

 Exelon argues that an additional condition precedent should be added to Section 

3.1(a) of the sourcing agreement.  Specifically, to the extent ARES are legally required 

to enter into a sourcing agreement, they should only be required to do so if a mirror 
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sourcing agreement has been executed by all utilities and all ARES.  (Exelon 

Objections, p. 6)  According to Exelon, “To do otherwise would place those ARES that 

had executed a sourcing agreement at a serious competitive disadvantage from ARES 

and/or utilities who had not been required to enter into an identical sourcing agreement.” 

(Id.)  In the redlined sourcing agreement that Ameren appended to its Objections, 

Ameren inserts just such a condition into Section 3.1(a): 

Seller has entered into a power purchase agreement, substantially similar to this 
Agreement and which form shall have been approved by the Commission, with 
all Electric Utilities and ARES serving retail customers in Illinois that, together 
with this agreement, account for the sale and delivery of the entire electrical 
output of the Project; 

(Ameren Objections, Attachment 1, p. 23)  Staff agrees with Ameren and Exelon and 

supports the above addition to the Section 3.1(a) of the sourcing agreement.  The legal 

rationale for requiring all suppliers’ customers to contribute to FutureGen’s cost 

recovery and the practical effect of not requiring this have been discussed in Section 

II.A.2.a of this Response and will not be repeated here.  This addition to the Conditions 

Precedent would be one way for the Commission to ensure that the policy is 

implemented right from the very start.  

ii. Enforcement of Conditions Precedent 

ComEd states:  

Section 3.1 sets forth several important conditions that are precedent to the 
obligations of ComEd under the agreement becoming effective.  However, this 
section lacks an effective enforcement mechanism.  FutureGen proposes merely 
to certify to ComEd that it has satisfied the conditions.  This is inadequate. 
FutureGen controls all of the information needed to determine if the conditions 
have been satisfied.  Therefore, FutureGen should be required to certify “in a 
form and substance satisfactory to the Buyer” and should be required to provide 
any documentation requested by the Buyer to support the certification. 
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(ComEd Objections, p. 13)  Staff agrees with ComEd that certification by FutureGen, 

alone, is inadequate.  However, Staff disagrees with ComEd’s proposal to the extent to 

which it seems to place in the hands of Buyers the ultimate authority to reject 

FutureGen’s certification.  If this were an arm’s length negotiation of two parties wanting 

to make a deal, then such an arrangement would be expected.  However, it is known 

that at least some and possibly all of the Buyers do not want to enter into the sourcing 

agreement and will have to be compelled -- by the Commission or some other 

competent authority with jurisdiction – to enter into these sourcing agreements.   

However, Staff shares ComEd’s concern with the current draft sourcing agreement 

because it gives the Seller a unilateral right to self-certify meeting the terms precedent.  

Therefore, Staff would propose amending the sourcing agreement to provide that the 

Seller will have to petition the Commission for a finding and declaration that the terms 

precedent have been met, presenting evidence along with the petition supporting such a 

finding and declaration.  

iii. Benchmarks  

 As Staff did in its Objections, Ameren and ComEd both indicate that the cost-

based price benchmark mandated by Section 1-75(d)(5) of the IPA Act should be used 

to evaluate, not only the initial price, but all subsequent price revisions throughout the 

term of the FutureGen sourcing agreement.  (Staff Objections, pp. 20-21 and 28-29; 

Ameren Objections, p. 4; ComEd Objections, pp. 5-6)  This is important because 

FutureGen’s prices must reflect its own costs, but those costs will change throughout 

the term of the contract.  Furthermore, any costs that are presented in this proceeding 

(or any other proceeding prior to the plant being constructed and becoming operational) 
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will only be estimates.  Mismanagement at any stage of the plant’s construction or 

operation could cause FutureGen’s actual costs to exceed the benchmark created by 

the IPA’s procurement administrator.  Thus, if the Plan is approved, the Commission 

should subject FutureGen’s charges to a benchmark upper limit throughout the term of 

the contract.  

 FutureGen’s position is not clear.  While  FutureGen acknowledges that its 

charges are subject to the above-referenced benchmark (FutureGen Objections, pp. 2, 

8, and 15), there is no mention of the benchmark:  (a) anywhere in  FutureGen’s 

description of “Ongoing Commission Oversight” (Id., p. 18); (b) anywhere in its 

description of the “Two-Phase Initial Review Process” (Id., pp. 16-18); or (c) anywhere 

in the  FutureGen’s proposed sourcing agreement (Appendix IV to the IPA Plan, 

provided to the IPA by FutureGen).  Staff invites FutureGen and the IPA to amend the 

sourcing agreement and the Plan, respectively, to clearly provide for implementation of 

benchmarks throughout the life of the FutureGen contract (or to at least clarify their 

expectations concerning the ongoing utilization of benchmarks).  

iv. Annual rate cap test 

 ComEd states: 

Section 6.3 of the sourcing agreement implements the rate cap imposed by 
Section 1- 75(d)(2) of the IPA Act. It provides that FutureGen is to make this 
determination prior to each contract year with a true-up after each contract year. 
ComEd agrees that a determination needs be made prior to each contract year 
that payments under the sourcing agreement will not cause the rate cap to be 
exceeded. However, since the Commission approves all other cost/prices under 
the sourcing agreement, the Commission should be the one to make this 
determination. 
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(ComEd Objections, p. 13)  While Staff believes that FutureGen should be required to 

provide the information necessary to the Commission, Staff also agrees with ComEd 

that the ultimate determination of rate cap consistency should be a part of the process 

through which the Commission approves specific rates and rate changes throughout the 

term of the contract.   

v. Audit rights 

 Exelon states: 

Article 5: The Seller’s ability to recover costs requires greater controls, 
particularly given the fact that the sourcing agreement is not a competitive 
procurement but, rather, is a sole-source contract, the costs of which electric 
customers will ultimately pay.  Necessary controls include a required filing with 
the Commission regarding the anticipated costs of the project, as well as Buyer 
and Commission audit rights. 

(Exelon Objections, p. 7)  Staff supports Commission audit rights of the sourcing 

agreement transactions and notes the Buyer may request the Commission to conduct 

an audit.  Staff proposed specific audit requirements at page 21 of its Objections. 

vi. Two-phase initial approval process and on-going 
reviews 

 FutureGen describes a two-phase process for obtaining initial approvals.  

According to FutureGen, Phase 1 would be undertaken by the Commission in the 

instant proceeding and consist of Commission consideration of approval of the:  (i) PPA 

as to form; and (ii) rate formula (referred to in the PPA as the "Formula Rate").  If 

approved, FutureGen requests that the Commission make these approval 

determinations at the same time as the Commission rules on the IPA' s Final Plan (i.e., 

by the end of 2012).  The Commission's approval of the PPA in Phase 1 will not 
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represent the Commission's approval of the actual cost-based rate, which would be 

addressed in Phase 2.  (FutureGen Objections, p. 16) 

 As part of Phase 2, FutureGen indicates that it would submit:  (i) a set of 

proposed "Preapproved Total Capital Costs," each of which will be a component of the 

fixed portion of FutureGen's rate; and (ii) a proposed rate of return and capital structure 

(including a debt/equity ratio).  According to FutureGen, this pre-approval structure is 

intended to spare the Commission the regulatory burden of repeatedly reviewing fixed 

costs that are unlikely to change and that have already been determined to be proper.  

FutureGen would not increase these costs without Commission approval.  (FutureGen 

Objections, p. 17) 

 FutureGen explains, “[t]his two phase process is set forth in indicative form in the 

PPA…”  (FutureGen Objections, p. 16)  Staff is concerned that FutureGen’s proposal 

may conflict with Staff’s proposed language for Section 5.2(b) of the draft sourcing 

agreement, which not only addresses problems Staff identified with the rate of return 

provision included in the IPA’s proposed draft sourcing agreement but also recognizes 

the benefit of defining a lower boundary on the rate of return on common equity in the 

draft agreement and the reality that a rate of return adjustment may be warranted closer 

to the project’s Commercial Operation Date.  (Staff Objections, pp. 30-38)  Thus, to the 

extent the Commission approves some form of FutureGen’s proposed two-phase 

process, as well as one of the alternative proposals Staff presents for establishing a rate 

of return on common equity for the sourcing agreement in the instant proceeding, Staff 

recommends the Commission’s Order require that the final approved process shall not 
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conflict with the plan presented by Staff for approving a rate of return and a capital 

structure.  

 FutureGen states the following concerning Ongoing Commission Oversight of the 

sourcing agreement: 

Specifically, every year after the first contract year, the FutureGen Alliance 
will make the same filing of its [projected] costs 120 days before the start 
[of] the contract year. This annual filing will ensure that the Commission 
maintains adequate oversight of the Project’s costs effectively and in a 
timely manner. 

(FutureGen Objections, p. 18)  The historical reconciliation of actual costs and revenues 

that Staff recommended at pp. 21-22 of its Objections is a crucial piece of Commission 

oversight in addition to any annual review of projected costs.  Staff’s recommended 

annual historical reconciliation serves a different purpose than this review of projected 

annual costs, most importantly, identifying errors that should be corrected and the need 

for refunds or surcharges related to such corrections. 

vii. Length of the contract (in years) 

 Exelon argues that the modified sourcing agreement filed with the Commission 

seeks to unreasonably lock ratepayers into to a thirty-year obligation, as opposed to a 

fifteen-year obligation that was “originally proposed to stakeholders.”  (Exelon 

Objections, p. 6)   As Staff noted in its Objections: 

[A] significant share of the costs of FutureGen2.0 are not fixed costs, but are 
variable costs.  Staff expects those variable costs … will exceed the average 
market price of electricity throughout the term of the contract.  Thus, the most 
straightforward way to save billions of dollars for consumers is to limit the term of 
the sourcing agreement.  According to Staff's analysis, a term of 15 years (as 
opposed to 30 years) would save ratepayers over $3 billion, even if the capital 
cost recovery component of the FutureGen2.0's rates is set so that FutureGen2.0 
is allowed to recover a return of and on its entire investment over those 15 years. 
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(Staff Objections, p. 28)  FutureGen should provide a thorough discussion of the pros 

and cons of different contract lengths, specifically addressing 30, 20 and 15-year 

contracts. 

viii. Damages for Seller Default 

 Exelon asserts that Article 15 of the sourcing agreement needs language to 

specify what a Buyer would be entitled to in the event of a Seller default. (Exelon 

Objections, p. 9)  Staff does not disagree with this concept.  Exelon does not list any of 

those things to which a Buyer would or could be entitled.  In addition, Staff is interested 

to know if Exelon finds the existing Section 13.1 (“Indemnification of Buyer by Seller”) of 

the draft sourcing agreement an acceptable substitute for the changes sought in Article 

15.  Staff invites Exelon to address these points in its Reply to this Response.   

 Exelon also recommends that the sourcing agreement be modified to explicitly 

indicate that a default by one Buyer will not increase “the share” of any other. (Id.)  

While Exelon is not specific in regard what is being shared, Staff assumes it is 

responsibility for reimbursing FutureGen for its costs.  Staff notes that neither the 

additional condition precedent discussed in subsection ii, above (which requires Seller 

to enter into power purchase agreements with all Electric Utilities and ARES serving 

retail customers in Illinois) nor Section 13.1 (“Indemnification of Buyer by Seller”) 

provides such indemnification to those Buyers remaining in good standing when some 

other Buyer is in material default.  If the Commission agrees with Exelon, that such an 

indemnification is appropriate, Staff suggests that it might best be accomplished through 

Articles 5 and/or 6, which deal with the rules and formulas for computing charges.  On 

the other hand, Staff also notes that, if the Commission approves the procurement of 
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electricity from FutureGen by all load serving entities in Illinois, then, if necessary, Staff 

would recommend changes to the Commission’s administrative rules to regulate 

ongoing compliance with the requirement.  This would lessen the likely degree of Buyer 

defaults. 

ix. Obligations of Seller exercising early termination 

 Exelon argues that, as the sourcing agreement is currently drafted, if the Seller 

exercises early termination rights pursuant to Article 16, the Seller has no obligation to 

Buyer, even in the event there is an energy shortfall.  That situation should be 

remedied, Exelon argues, such that Buyer should be refunded costs already paid for 

energy that has not been delivered.  (Exelon Objections, p. 9)  Staff agrees in principle.  

However, Staff would ask Exelon to clarify if and why it believes section 15.1(b) of the 

sourcing agreement does not already sufficiently cover the situation, where it states, “If 

Seller terminates this agreement due to an event set forth in this section 15.1 neither 

Party will have any further liability to the other Party except for liabilities that have 

accrued prior to the Notice of termination.” 

x. Termination Payment determination and billing 
disputes 

 ComEd states: 

 The Termination Payment provisions set forth in Section 16.5 of the 
sourcing agreement are unreasonable and should be revised.  Section 16.5(b) 
provides that FutureGen is solely responsible for determining the amount of the 
termination payment.  However, consistently with the IPA Act and Section 5.2 of 
the sourcing agreement, it is the Commission that should be responsible for 
approving all costs and charges that are to be paid under the agreement.   

 In addition, this provision requires the payment of the entire amount of the 
termination payment, even if a portion is disputed.  It is a more common practice, 
and one included in all of ComEd’s other supply agreements, that the disputing 
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party pay only the undisputed amount until the matter is resolved.  The sourcing 
agreement should incorporate this change. 

*** 

 The Billing Disputes provision set forth in Section 7.3 of the sourcing 
agreement is similarly unreasonable.  It requires the payment of the disputed 
portion of the bill.  This provision should also be revised. 

(ComEd Objections, pp. 14-15)  With respect to the latter two paragraphs of the above 

excerpt, Staff agrees with ComEd that the sourcing agreement should be revised to 

require the disputing party to pay only the undisputed amount of disputed bills, until the 

disputed matter is resolved.   

 With respect to the first paragraph, Staff invites ComEd, FutureGen, and any 

other interested party to explain why the Termination Payment should or should not be 

considered a cost or a charge, as opposed to a bill rendered to a Buyer based on 

already-approved costs and charges.  In addition, Staff notes that the sourcing 

agreement includes provisions for dispute resolution, and Staff invites ComEd, 

FutureGen, and any other interested party to explain why that dispute resolution 

process should or should not be considered adequate and appropriate in relation to 

disputes over Termination Payments.  

xi. Force Majeure 

 Exelon argues that the force majeure provision (Article 18) “should be bilateral, 

and there should be a 12 month maximum, after which either party may terminate the 

agreement with notice to the other party.”  (Exelon Objections, p. 9)  With respect to the 

bilateral issue, it is unclear to Staff what Exelon would consider force majeure on the 

Buyer’s part, since all that the Buyer is responsible to do under this contract is make 

payments to the Seller.  Thus, Staff seeks clarification from Exelon on that issue.   
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 With respect to the waiting period issue, Staff notes that the draft sourcing 

agreement allows 18 months rather than the Exelon-proposed 12 months of 

uninterrupted force majeure before termination may be exercised.  In comparison, the 

long-term renewable contracts that the IPA adopted in 2010 have only a 120 day 

waiting period.  

 Ameren raises what, in Staff’s view, is a related issue: 

 The sourcing agreement lacks protection for Ameren Illinois regarding any 
delay in the commercial operation date of Future Gen.  This section of the 
sourcing agreement should have provisions that allow Ameren Illinois to 
terminate if the plant is not operational by the Outside Commercial Operation 
Date, regardless of Force Majeure.  Our redline corrects this deficiency by adding 
termination for failure to meet the Outside Commercial Operation Date. 

(Ameren Objections, pp. 3-4)  Like a shortened waiting period for terminating the 

contract for an extended force majeure, giving Buyers the right to terminate due to an 

extended delay in reaching commercial operation has the potential to benefit ratepayers 

at the expense of FutureGen.  For Staff, resolution of both of these issues should 

depend on how far (if at all) beyond commercial norms the Commission feels it should 

go to protect the viability of FutureGen.  Staff sees no reason to deviate from 

commercial norms and invites the parties, in their replies, to provide examples or other 

information demonstrating these norms.   

xii. Credit support 

 ComEd objects to Section 14 of the sourcing agreement, to the extent that this 

section would require ComEd (and other buyers) to provide credit support if its bond 

rating falls below investment grade.  (ComEd Objections, p. 12)  Exelon argues that 

these credit provisions should be struck.  (Exelon Objections, p. 8)  Ameren states: 
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The sourcing agreement appears to exempt Ameren Illinois from credit terms. 
Ameren Illinois agrees with this proposal, but sourcing agreement language in 
this regard is not entirely clear and therefore Ameren Illinois has provided 
clarifying language in its redline. All existing power supply agreements pertaining 
to Ameren Illinois, including the long term renewable agreements, have unilateral 
credit where the Seller posts to Ameren Illinois under certain circumstances (e.g., 
a triggering event where the credit threshold is exceeded).  

(Ameren Objections, p. 2)  Staff is in agreement with Exelon that the credit provisions 

should be struck from the sourcing agreement.  Staff believes this change would also 

address the concerns of ComEd and Ameren.  To reiterate Staff’s Objections, Staff 

believes that requiring Buyers to post collateral, in this instance, is unnecessary and 

would raise the cost of FutureGen to ratepayers.  Furthermore, there should not be 

unequal treatment between the utilities and ARES in order to maintain competitive 

neutrality. 

xiii. Buyer support of FutureGen before regulatory bodies 

 Both ComEd and Ameren object to provisions in the draft sourcing agreement 

that would require Buyers to support FutureGen’s requests for approval of project costs 

and other regulatory matters with the Commission or other regulatory entities in order to 

obtain a positive outcome for Future Gen.  (ComEd Objections, p. 13; Ameren 

Objections, pp. 4-5)  ComEd states: 

This is unreasonable. ComEd should not be required to blindly support 
increasing costs for its customers. This provision should be deleted. 

(ComEd Objections, p. 13)  Ameren states: 

This proposal is inconsistent with the responsibilities of Ameren Illinois to act in 
the best interest of our customers and therefore should be eliminated, and is not 
otherwise required by the enabling legislation.  Our redline corrects this issue. 

(Ameren Objections, pp. 4-5)  Staff agrees with ComEd and Ameren on this issue. 
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xiv. Severability clause 

 ComEd states: 

Section 24.5 of the sourcing agreement seeks to preserve the substance of the 
agreement in the event that any particular clause is held to be invalid, illegal or 
unenforceable.  However, the language of that section fails to fully recognize that 
this entire agreement arises from operation of the IPA Act.  There are certain 
provisions that are so central to the intent and purpose of what the IPA Act seeks 
to achieve that if any of these core provisions is eliminated, the entire contract 
should come to an end.  While several of the core provisions are included in the 
provision, it fails to include the provision that the Commission must approve this 
agreement and any changes to its terms.  The sourcing agreement should be 
revised to reflect this. 

(ComEd Objections, p. 15)   Section 24.5 of the proposal draft sourcing agreement 

states:  

Except for sections 3.1 and 15.2, in the event any of the terms, covenants or 
conditions of this agreement, its exhibits, or the application of any such terms, 
covenants or conditions, is held invalid, illegal, or unenforceable by any court or 
administrative body having jurisdiction, all other terms, covenants and conditions 
of the agreement and their application not adversely affected thereby will remain 
in force and effect; provided, however, that the Parties shall negotiate in good 
faith, but have no obligation to agree, to attempt to implement an equitable 
adjustment in the provisions of this agreement with a view toward effecting the 
purposes of this agreement by replacing the provision that is held invalid, illegal 
or unenforceable with a valid provision the economic effect of which comes as 
close as possible to that of the provision that has been found to be invalid, illegal 
or unenforceable.  In the event that section 3.1 or 15.2, or any portion thereof, is 
held invalid, illegal or unenforceable by any court or administrative body having 
jurisdiction or other Applicable Law, the agreement will terminate immediately 
and be of no further force and effect.  In such event, neither Party will have any 
further liability to the other Party except for such liabilities as may have accrued 
prior to the termination. 

(IPA Plan, Appendix IV, Section 24.5)  If this were an actual agreement into which all 

parties wished to enter, then such contract language may be acceptable.  However, at 

least some, if not all, of the Buyers would not enter into this contract unless compelled 

to do so.  The provision that states, “the Parties shall negotiate in good faith, but have 

no obligation to agree, to attempt to implement an equitable adjustment in the 
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provisions of this agreement with a view toward effecting the purposes of this 

agreement by replacing the provision that is held invalid, illegal or unenforceable with a 

valid provision the economic effect of which comes as close as possible to that of the 

provision that has been found to be invalid, illegal or unenforceable,” is itself 

unenforceable and unlikely to result in any agreements.  Therefore, ComEd is quite 

correct that the sourcing agreement should be modified to provide that, in such 

instances, any changes to the sourcing agreement should be approved by the 

Commission.   

xv. Net Energy Sales price component  

 ComEd states: 

In Section 6.2(c)(ii), FutureGen proposes to adjust the Final Settlement Payment 
on a monthly basis to reflect the actual amount of revenue it received from the 
sale of energy into the market for that month.  This is unreasonable for several 
reasons.  First, it essentially requires the parties to engage in a monthly 
reconciliation process.  Second, it effectively results in FutureGen unilaterally 
determining a component of price without prior Commission review or approval.  
It is more appropriate and consistent with the IPA Act to include Net Energy 
Sales as a component of the price that the Commission reviews and approves 
pursuant to Section 5.2 of the sourcing agreement. 

(ComEd Objections, p. 14)  Since the sourcing agreement is essentially a contract for 

differences (a financial swap contract), the revenues from net energy sales are a major 

component of the contract price, but one that will remain highly uncertain and variable 

throughout the term of the contract.  In one month, the output of the plant combined with 

the relevant MISO hourly prices may result in a credit for Net Energy Sales equal to a 

sixth of FutureGen’s overall average costs per month, while the next month it could be a 

third of overall average costs per month.  When it is a sixth, the credit will be smaller 

than when it is a third, but the Buyers’ cost of purchasing electricity from the market will 
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also be smaller by roughly the same dollar amount (if they are relying on the spot 

market for physical energy).  Thus, ComEd should clarify the following:  (a) the purpose 

and benefit of its proposal; (b) whether and when (how often) actual net energy sales 

would be reconciled with projected net energy sales; and (c) how the proposal is 

intended to work in practice.   

xvi. Monthly Contract Price Adjustment 

 ComEd states: 

Section 5.2(d)(viii) of the sourcing agreement provides that one of the 
components of the Monthly Contract Price is the Contract Price Adjustment. The 
purpose of this adjustment is to reconcile or true-up estimated amounts to actual 
amounts. However, while the Monthly Contract Price is derived from both 
estimated costs and estimated usage, FutureGen proposes to only true up 
estimated costs. This is not appropriate and could result in over-recovery of 
costs. This adjustment should more appropriately provide for a reconciliation of 
the sales under all sourcing agreements with what its actual costs were. This will 
ensure that FutureGen recovers all of its costs, but no more. 

(ComEd Objections, p. 14)  Staff concurs with ComEd that the true-up process for the 

Monthly Contract Price should include revenues, as well as costs, in order to account 

for a reconciliation of actual versus estimated usage, as well as a reconciliation of actual 

versus estimated costs.  Reconciling both revenues and costs is a customary practice in 

rider tariffs at the Commission, and the IPA provides no reason to exclude revenues 

from the reconciliation. 
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B. RENEWABLE ENERGY RESOURCES 

1. EXISTING LONG TERM RENEWABLE ENERGY CONTRACTS 

a. Curtailment of Long Term Contracts 

i. I-CARE’s Objections 

 I-CARE opines that the Plan calls for “premature Commission approval of 

curtailment” and that such approval is inconsistent with other parts of the Plan and with 

“the mechanism set up in the Renewable Contracts themselves.” (I-CARE Objections, 

p. 5)   

 First, I-CARE argues that such a curtailment decision is premature and 

inconsistent with other parts of the Plan because those other part of the Plan recognize 

that much depends on customer switching.  However, the IPA makes it clear that all of 

its recommendations pertaining to quantities to buy or not to buy are contingent on 

updated load forecast.  In other words, there is no contradiction within the Plan on this 

issue and consideration by the Commission of the issue is not premature. 

 Second, I-CARE argues that the curtailment decision is inconsistent with the 

long-term renewable contracts because those contracts state, “Unless otherwise 

required by law, statute or order, rule or decision of the Illinois Commerce Commission, 

Buyer will not refuse to pay for any Product delivered by Seller for the sole reason that 

payment for Product would cause the cost caps … to be exceeded.” (I-CARE 

Objections, p. 6, quoting from Section D of the Additional Provisions to the Sample 

Confirmation)  I-CARE opines, “This provision contemplates that before a public utility 

would stop making full payments under the contract because of a funding issue, utility 

would go before the Commission….”  (I-CARE Objections, pp. 6-7)  However, I-CARE’s 
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interpretation is clearly wrong.  The cited provision does not “contemplate … utility 

would go before the Commission”; rather, it contemplates that: 

(a) the Commission issues a decision or a rule, which could be the end result of a 

proceeding initiated by a utility petition, an IPA plan filing, or by the Commission 

on its own motion (among other ways); or 

(b) a change in the law.  

Since it is the IPA that is responsible for initiating electric utility plans in Illinois, it should 

not come as a surprise that it is through an IPA plan filing (and not a utility petition) that 

the question of a curtailment is now before the Commission.   

ii. WOW’s Objections 

 WOW also recommends that the Commission not approve, in an order in this 

proceeding, the IPA’s proposed curtailment of renewable energy resources under the 

long-term renewable resource contracts.  WOW recommends that the Commission 

defer the decision until the spring of 2013.  (WOW Objections, pp. 7-8)  However, for all 

intents and purposes, but with an eye toward practicality, this is no different than what is 

recommended by the IPA Plan.  As noted above, the IPA’s proposal to curtail (and the 

quantity to curtail) those renewable contracts is contingent upon the results of the spring 

2013 forecast update.  It is important that the Plan address likely contingencies, 

including the contingency that there will have to be some curtailments of those long-run 

contract quantities.  Not addressing the likely contingency of curtailing the long-run 

contracts would lead to a waste of the resources needed to carry out a redundant 

proceeding before the Commission in the spring.   
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iii. ComEd’s Objections 

 ComEd states: 

While ComEd generally agrees with the presumed intent of this section, the 
Commission approved Plan should clarify that curtailments will be applied on an 
equal, pro-rata basis to all long term renewable contracts.  Thus, it should be 
explicitly stated that, to the extent long term renewables contracts are curtailed, 
all long term renewable contracts are to be curtailed on an equal, pro-rata basis. 

(ComEd Objections, p. 17)  Staff does not entirely agree with ComEd and would prefer 

the IPA’s original Plan language, “each utility should calculate both the overall amount 

of the necessary reduction to keep the purchases under the statutory cap, and 

determine the amount that each long term renewable contract will need to be reduced.”  

Initially, there would be a pro-rata curtailment announced.  However, in response to that 

announcement, suppliers have the option to simply walk away from the contract, 

entirely.  If some of the suppliers select that option, then the curtailment cannot really be 

said to be accomplished on a pro-rata basis.  Staff believes that ComEd’s concern could 

be addressed if the Plan were changed to say, “each utility should calculate both the 

overall amount of the necessary reduction to keep the purchases under the statutory 

cap, and determine the amount that each long term renewable contract will need to be 

reduced, consistent with the terms of the contracts.”  

b. Use of ARES-Derived ACP Funds  

i. RECs for whom 

 Exelon states: 

As the Plan acknowledges, this proposal would convert funds collected from 
ARES and their customers that are supposed to be used to purchase renewable 
energy credits on behalf of ARES, and instead use them to finance a utility 
contract for the benefit of eligible retail customers. 
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(Exelon Objections, p. 11)  IIEC expresses virtually the same complaint.  (IIEC 

Objections, p. 8)  However, the complaint is without merit, primarily because, under 

Illinois law, the source of the RECs does not matter.  Whether the RECs are from new 

resources on a Chicago rooftop, from the same facilities that happen to be identified in a 

contract with the utilities, or from other existing facilities in the Midwest, they can still 

meet the requirements of the IPA Act.  The IPA is not suggesting that it will buy used 

(already-retired) RECs.  They would be brand new RECs, purchased in fulfillment of the 

IPA’s obligations under Section 1-56 of the IPA Act.  (20 ILCS 3855/1-56)  The fact that 

the purchase would also help out the sellers under the long-term contracts is just a way 

to give future bidders of RECs in Illinois a signal that the IPA will try to honor 

commitments to REC sellers, even where those commitments are subject to explicit and 

contractually binding exceptions.   

 Secondarily, especially since neither ARES nor their customers ever take title to 

the RECs that the IPA purchases pursuant to Section 1-56 of the IPA Act, and since 20 

ILCS 3855/1-56(e) requires the IPA to retire those RECs (at which point they no longer 

have any market value to anybody), it is quite meaningless to refer to these being 

purchased for or “on behalf of” ARES, eligible retail customers, or anyone else.  They 

are purchased to fulfill a requirement of Illinois law and not for the benefit of any one 

consumer group or another.  For these reasons, the objections of Exelon and the IIEC 

with respect to this issue should be rejected. 

ii. Renewable Energy Resources versus Credits 

 The following Exelon statement is unclear: 
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Additionally, the statute’s directive that ACP payments are to be used to 
“purchase renewable energy credits” (220 ILCS 5/16-115D)(d)(4)) may limit how 
those funds may be used and notwithstanding Exelon’s position in this filing, it 
fully reserves the right to challenge the IPA’s use of these funds in the future.  

(Exelon Objections, pp. 11-12)  Exelon may be pointing out the distinction between 

renewable energy resources and renewable energy credits under Illinois law.  The IPA 

Act makes clear that the latter is a subset of the former. (20 ILCS 3855/1-10)  Exelon 

may be suggesting that the IPA is barred from purchasing any kind of renewable energy 

resources with its ACP funds, except for renewable energy credits (pursuant to Section 

1-56 of the IPA Act), due to the portion of Section 16-115D)(d)(4) of the PUA, quoted 

above.  Section 1-56 of the IPA Act is more ambiguous, though.  There, it oscillates 

between specifying renewable energy resources and specifying renewable energy 

credits.  While this provides an interesting case study in statutory construction, in Staff’s 

opinion, the issue is beyond the scope of this proceeding.  It is up to the IPA, and not 

the Commission, to figure out what it may and may not do with its ACP funds. 

iii. Necessity of Commission approval 

 ELPC takes issue with the notion that the IPA does not require 

Commission approval to spend its ACP funds: 

[T]he IPA is plainly required, by law, to use the RERF to procure renewable 
energy resources at least once each year and the Commission has general 
authority “to see that the provisions of the Constitution and statutes of this State 
affecting public utilities … are enforced and obeyed.”  

(ELPC Objections, p. 5, partially quoting from 220 ILCS 5/4-201)  Note that “RERF” is 

used by ELPC to refer to the Illinois Power Agency Renewable Energy Resources 

Fund, which is described in Section 1-56 of the IPA Act (20 ILCS 3855/1-56).  Based on 
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the ELPC’s above-summarized legal analysis (along with a mathematical analysis of the 

growth of the RERF), ELPC concludes that: 

 The Commission should require the IPA to amend its 2013 Procurement 
Plan to discuss how it will use the RERF to procure renewable energy in 
conjunction with the electric utility procurement. In future years, the IPA should 
discuss the use of the utility and ARES funds together in one Plan in order to 
promote transparency and allow a more comprehensive public vetting of the 
IPA’s overall approach to meet the state’s RPS goals.  

(Id., p. 6).   

 ELPC exaggerates the significance of the general powers bestowed on the 

Commission and ignores the specific powers bestowed on the IPA when it comes to the 

use of the Illinois Power Agency Renewable Energy Resources Fund, a fund which 

“shall be administered by the [Illinois Power] Agency” (20 ILCS 3855/1-56(b)), from 

which “[a]ll dispersements … shall be made only upon … vouchers signed by the 

Director [of the IPA] or the person or persons designated by the Director for that 

purpose.” (20 ILCS 3855/1-56(g)), and further ignores Section 5/16-111.5(b) of the 

PUA.  ELPC’s argument that the Commission has the general authority to require the 

IPA to amend its 2013 Procurement Plan to discuss how it will use the RERF to procure 

renewable energy in conjunction with the electric utility procurement, fails to consider 

the rule of statutory construction that where “one statute or provision thereof dealing 

with a subject in general and comprehensive terms and another statute dealing with a 

part of that same subject in a more minute and particular way, the particular enactment 

is held to qualify and to be operative as against the general provisions”. (People v. 

Penrod, 316 Ill.App.3d 713, 718 (2000)) Pursuant to Section 1-56(b) of the IPA Act, the 

the IPA administers the ACP funds, not the Commission and under Section 16-111.5(b) 

of the PUA there is no requirement that the IPA’s procurement plan set forth how the 
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IPA will  use the RERF to procure renewable energy in conjunction with the electric 

utility procurement.  Accordingly, to the extent the Commission has any general 

authority over the ACP, the specific provisions of the IPA Act and PUA control, 

accordingly, the IPA is not required to include in the procurement plan a discussion of 

how it will use ACP funds.   

c. Use of Hourly Customer-Derived ACP Funds  

 ComEd states: 

It is not clear how the IPA proposes to implement this proposal. ComEd believes 
that the accumulated hourly ACP funds should be used by ComEd to purchase 
RECs from the long-term renewable contract counterparties at the applicable 
imputed REC prices which the IPA is asking the Commission to reaffirm in its 
Plan.  The same percentage of original contract quantities that were curtailed for 
each counter-party would be used to determine the amount of RECs purchased 
such that the REC purchases did not exceed the available hourly ACP funds.  
The parties should be required to use an agreement substantially similar to the 
standard REC agreement that was used in the 2012 REC procurement, with only 
such changes as are necessary to reflect any significant differences in this 
situation.  One such change would be to allow the suppliers to supply their RECs 
at any time over the 2013 planning year term of the agreement. ComEd also 
notes that the hourly ACP funds are not in the possession of the IPA but rather in 
the possession of ComEd.  With that being said, ComEd does not object to the 
IPA’s proposed use of the hourly-priced customer ACP funds to purchase RECs 
in a manner as described above. The Plan should be modified to reflect these 
clarifications as shown in the attached redlined version of the Plan. 

(ComEd Objections, pp. 16-17)  ComEd is correct that the IPA’s proposal is unclear.  

The IPA proposal appears to be to purchase the same bundled product (energy swap 

plus RECs) from the long-term suppliers.  However, ComEd presents a different 

scenario where only unbundled RECs would be purchased, at the imputed prices of 

RECs that were established back in 2010.  However, there is some ambiguity with 

ComEd’s proposal, as well.  It is unclear whether ComEd is proposing that each 

supplier be paid the price imputed specifically for that supplier, or if ComEd is proposing 
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that each supplier be paid a uniform average imputed REC price.  In any event, at 

present, the imputed RECs prices are well below the actual payments that are being 

made to the suppliers, since actual market prices are currently below the market prices 

that were projected back in 2010 by the IPA’s procurement administrators.  Hence, 

when compared to utilizing the same bundled contracts, ComEd’s proposal, at least at 

present, would result in a larger numbers of RECs being purchased and/or smaller 

payments to the suppliers.  However, that situation could change in the future, if market 

energy prices rise above the levels projected by the IPA’s procurement monitor back in 

2010.  Staff takes no position on the relative merits of each of these two alternatives.  

However, Staff invites both the IPA and ComEd to clarify how its proposal should be 

implemented, addressing the areas of ambiguity identified above (for ComEd) and in 

ComEd’s comments (for the IPA).  

C. EXPANSION OF ENERGY EFFICIENCY PROGRAMS  

1. C3 Energy 

 C3 Energy objects that the portfolio of incremental energy efficiency programs 

included in the Plan relies on a flawed benefit-cost analysis conducted by ComEd and 

Ameren.  Specifically, C3 Energy claims that, in subjecting the CUB Energy Saver 

program to the Total Resource Cost ("TRC") test, which is used to determine if a 

program is expected to be cost effective or not, the utilities used an incorrect 

assumption:  that the average useful measure life for the program is one year.  (C3 

Energy Objections, pp 3-4) C3 Energy claims that the proper assumption for this 

program and other customer engagement programs would have been 3.8 years.  (Id.) 

As a result of this alleged error, C3 Energy indicates that the CUB Energy Saver 
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program was excluded from the portfolio of incremental energy efficiency programs 

presented in the Plan. C3 argues that CUB Energy Saver participants take both 

"conservation actions" (or "usage-based") and "technology actions" (or "equipment-

based"), and the "technology installations… generate persistent energy savings over a 

long time period." (C3 Objections, p. 4)    

C3 Energy's assertion that 3.8 years is the "most accurate measure life for a 

TRC test assessing customer engagement programs" (like the CUB Energy Saver 

program) appears to be based on two sources:  (1) estimates from the evaluation firm 

Navigant in an analysis of energy efficiency potential3 commissioned by the California 

Public Utilities Commission ("CA Potential Study"); and (2) C3 Energy's analysis of self-

reported actions taken by participants as reported in the CUB Energy Saver program's 

web portal in Illinois. (C3 Objections, p. 4, Appendix A) 

 With respect to the first source, Staff reviewed the above-referenced CA 

Potential Study and found that the ratio of so-called “equipment-based”4 to “usage-

based”5 efficiency measures reported in that study was derived, not from any empirical 

analysis, but merely on informal discussions with utility staff managing home energy 

report programs. (CA Potential Study, p. 47)  Due to the non-rigorous nature of that 

methodology, Staff finds the reported 1-to-2 ratio of equipment-based to usage-based 

                                            
3
 "Analysis to Update Energy Efficiency Potential, Goals, and Targets for 2013 and Beyond: Track 1 

Statewide Investor Owned Utility Energy Efficiency Potential Study."  Prepared by Navigant Consulting, Inc. 
and Heschong Mahone Group. March 19, 2012. Prepared for:  California Public Utilities Commission. 
http://www.cpuc.ca.gov/NR/rdonlyres/5A1B455F-CC46-4B8D-A1AF-
34FAAF93095A/0/2011IOUServiceTerritoryEEPotentialStudyFinalReport.pdf  
4
 "Equipment-based behavior – Purchase and installation of higher efficiency equipment, relative to 

baseline conditions" (CA Potential Study, p. 46) 

5
 "Usage-based behavior – Changes in usage and maintenance of existing equipment. Examples of usage-

based behavior include turning off lights, unplugging electronics and chargers, programming thermostats, and 
improving the efficiency of equipment through modified maintenance practices." (CA Potential Study, p. 46) 

http://www.cpuc.ca.gov/NR/rdonlyres/5A1B455F-CC46-4B8D-A1AF-34FAAF93095A/0/2011IOUServiceTerritoryEEPotentialStudyFinalReport.pdf
http://www.cpuc.ca.gov/NR/rdonlyres/5A1B455F-CC46-4B8D-A1AF-34FAAF93095A/0/2011IOUServiceTerritoryEEPotentialStudyFinalReport.pdf
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measures to be unreliable.  Furthermore, in an independent evaluation of a C3 Energy 

program offered in Massachusetts (“C3 MA Study”), the evaluators state:  

Some actions, like equipment installations, are known to persist 
irrespective of whether or not customers change their behaviors in 
response to treatment. These measure-based actions will persist without 
treatment… C3 ERS customers are taking actions that are primarily 
behavioral in nature, which have unknown persistence trends… we see 
that behavioral programs are capable of driving measure installation, but 
the trend is not necessarily consistent across program efforts. Thus, 
behavioral program persistence without treatment is likely to vary based 
on the program and target population… Further, it is difficult to assess the 
exact size and duration of measure-based persistence as a result of the 
programs without more extensive quantitative analysis.  

(C3 MA Study, p. 38)6 (emphasis added)  The reason this is important is that 

equipment-based measures typically have longer useful lives than one year, while 

usage-based measures have unknown persistence trends. 

 With respect to C3 Energy's  actual program data in Illinois, Staff notes that these 

data have not been evaluated by ComEd's independent evaluation contractor hired 

pursuant to 220 ILCS 5/8-103(f)(7).  Furthermore, C3's program is not expected to 

receive an independent evaluation until next year for ComEd's CUB Energy Saver 

program.  In addition, C3's actual program data in Illinois have not been adjusted 

downward for technology adoptions where customers received incentives through other 

energy efficiency programs,7 as would be proper.   

                                            
6
 "Massachusetts Three Year Cross‐Cutting Behavioral Program Evaluation Integrated Report" Opinion 

Dynamics Corporation & Navigant Consulting, July 2012, Prepared for: Massachusetts Energy Efficiency 
Advisory Council & Behavioral Research Team.  
http://opower.com/uploads/library/file/19/MA_Three_Year_Cross-
Cutting_Behavioral_Program_Evaluation_Integrated_Report_072512.pdf 
7
 In C3's analysis, installation of CFLs represent the largest share of all actions, the largest share of all 

savings, the largest share of technology actions, and the largest share of technology savings. (C3 Objections, 
Appendix A)  Both Ameren and ComEd provide incentives for CFLs and the savings attributed to CFLs are 
already counted in the utilities' residential lighting programs.  The IPA Plan contains an expansion of both 
utilities' residential lighting programs. These measures should be excluded in order to avoid "double-counting 
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 Finally, Staff notes that it has reviewed the cost-effectiveness analyses for the 

CUB Energy Saver program for both ComEd and Ameren.  Based on this review, Staff 

can verify that the measure life the utilities used in assessing the CUB Energy Saver 

program was the same measure life that was provided in the CUB Energy Saver bid.  

Further, the measure life the Commission has previously approved for behavioral 

programs is a life of 1 year.  

 Based on the above considerations, Staff believes the utilities’ cost-effectiveness 

analysis of the CUB Energy Saver program was not flawed.  

 On a related subject, C3 asserts that the statutory requirement is for the IPA to 

include "all cost-effective energy efficiency" in the IPA Plan. (C3 Energy Objections, p. 

4)  As discussed in Staff's Objections, the "requirement under the law is that the 

programs or measures included in the Plan must be cost-effective (220 ILCS 5/16-

111.5B(a)(4)), not that all cost-effective programs or measures must be included in 

procurement plans." (Staff Objections, p. 42)  For the reasons expressed in Staff's 

Objections, Staff recommends the following modification (striking the word "all") to the 

first full paragraph on page 58 of the Plan (citations omitted): 

To prepare for the assessments, utilities are required to conduct an annual 
solicitation process to request proposals from third-party vendors, and 
submit the results to the IPA as part of the assessment, including 
documentation of all bids received. Once presented with the utilities' 
assessments, including results of the Total Resource Cost ("TRC") test, 
the IPA in turn is required to "include" for Commission approval all energy 
efficiency programs with a TRC score above 1. 

(IPA Plan, p. 58) 

                                                                                                                                             
of savings claimed by other programs, such as traditional deemed savings programs." (Final Order, Docket 
No. 10-0568, December 21, 2010, p. 84) 
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2. Ameren Corrected Program Costs 

 The following Table 1 is a corrected version of the Table 1 that appeared on 

page 53 of Staff’s Objections, with Corrected Program Costs as shown in Column B.8  

                                            
8
 Staff understands that Ameren agrees with these numbers. 
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Table 1.  IPA Proposed Programs for Ameren for 2013-14 

Ameren Programs 
Corrected 

Program Cost  

Gross MWh 
Savings 
Busbar 

Net MWh 
Savings 
Busbar 

Gross 
MWh 

Savings At-
the-Meter 

Net MWh 
Savings 
At-the-
Meter 

(a) (b) (c) (d) (e) (f) 

"Residential Multi-Family" $1,128,135  3,009 2,928 2,807 2,731 

"Residential ENERGY 
STAR New Homes" 

$403,017  473 398 442 372 

"Residential Lighting" $7,122,150  57,878 20,813 54,000 19,418 

"Small Business 
Prescriptive" 

$1,866,028  9,754 7,413 9,100 6,916 

"Residential Efficiency Kits" $266,213  4,034 2,303 3,763 2,149 

"All-Electric Homes" $7,908,859  13,396 12,723 12,498 11,871 

"CFL Distribution" $558,372  5,048 5,048 4,710 4,710 

"Small Business Direct 
Install" 

$7,890,462  21,342 19,208 19,912 17,921 

            

Annual Savings 
Goal/Budget 

$27,143,236  114,934‡ 70,834† 107,233‡ 66,088* 

Sources:  IPA Plan, p. 58; IPA Plan, Appendix I, Ameren Load Forecast; Ameren's DRR-Staff JLH 1.01 

† Goal presented in IPA Plan, p. 58. 

* Goal if savings will be evaluated with the Section 8-103 programs. 
‡
 CFLs have midlife baseline adjustments reflected in the net savings, not gross savings. 
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III. CONCLUSION 

 Staff respectfully requests that the Illinois Commerce Commission consider 

Staff's Response to Objections to the IPA’s 2013 Procurement Plan and the various 

recommendations contained herein. 
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