
 

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

ILLINOIS POWER AGENCY 
 
Petition for Approval of the  
220 ILCS 5/16-111.5(d) Procurement Plan 

: 
: 
: 
: 

No. 12-0544 

 

 

 

 

COMMONWEALTH EDISON COMPANY’S  
VERFIED RESPONSE TO CERTAIN OBJECTIONS TO THE  

PROCUREMENT PLAN OF THE ILLINOIS POWER AGENCY 
 
 



 

i 

TABLE OF CONTENTS 
 

I.  CLEAN COAL ....................................................................................................................2 

A.  FutureGen is Subject to the Standards Set Forth in   
Section 16-111.5(d)(4) of the PUA. ........................................................................ 2 

B.  Approval Process .................................................................................................... 4 

C.  Requirements for a FutureGen Sourcing Agreement .............................................. 5 

D.  The Administrative Process to Ensure FutureGen’s  
Prices is Just and Reasonable .................................................................................. 8 

E.  The Utilities Cannot and Should Not be Required to  
Purchase the Entire Output of FutureGen ............................................................. 10 

II.  LONG-TERM RENEWABLES ........................................................................................12 

A.  Curtailment ........................................................................................................... 12 

B.  Use of RERF ACP Funds ..................................................................................... 15 

III.  ENERGY EFFICIENCY PROGRAMS ............................................................................15 

A.  Response to Staff .................................................................................................. 15 

1.  Savings from Section 16-111.5B  Programs ..............................................15 

2.  Use of Additional Funds to Acquire Approved MWh  
Savings to Operate on Functional Level as Single Budget ........................18 

3.  Modification of Goal to be Reflected in Net MWh  
Savings Rather than Gross Savings ...........................................................19 

4.  Recommendation that Utilities Work together and with Staff, the IPA, and 
Other Interested Stakeholders in Preparation of Next Year’s Plan ............19 

5.  Energy Efficient Lighting Program ...........................................................20 

6.  Appliance Recycling Program ...................................................................20 

7.  Revision to TRC for Appliance Recycling due to Incentive Costs ...........21 

8.  Utility Cost Test Discount Rate .................................................................21 

9.  Exclusion of gas benefits in the TRC ........................................................22 

B.  Response to C3 Energy ......................................................................................... 22 

IV.  OTHER ..............................................................................................................................25 

A.  Publication of price-to-compare retail rates .......................................................... 25 

V.  CONCLUSION ..................................................................................................................25 

 

 



 

 

STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 
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Petition for Approval of the  
220 ILCS 5/16-111.5(d) Procurement Plan 

: 
: 
: 
: 

No. 12-0544 

COMMONWEALTH EDISON COMPANY’S  
VERFIED RESPONSE TO CERTAIN OBJECTIONS TO THE  

PROCUREMENT PLAN OF THE ILLINOIS POWER AGENCY 

Commonwealth Edison Company (“ComEd”), pursuant to Section 16-111.5(d)(3) of the 

Illinois Public Utilities Act (“PUA”) and the October 4, 2012 ruling of the Administrative Law 

Judge, submits this response (“Response”) to certain objections (“Objections”) to the proposed 

2013 Power Procurement Plan (“Plan”) filed with the Illinois Commerce Commission (“ICC” or 

“Commission”) by the Illinois Power Agency (“IPA”) on September 28, 2012.  Objections were 

filed by: ComEd, Staff of the Commission (“Staff”), Ameren Illinois Company (“Ameren”), the 

Illinois Industrial Energy Consumers (“IIEC”), the Retail Energy Supply Association (“RESA”), 

FutureGen Industrial Alliance, LLC (“FutureGen”), the Illinois Competitive Energy Association 

(“ICEA”), C3, Inc. (“C3”), the Environmental Law and Policy Center (“ELPC”), Exelon 

Generation Company, LLC and Constellation NewEnergy, Inc. (collectively, “Exelon”), the 

Illinois Coalition to Advance Renewable Energy (“I-CARE”), and Wind on the Wires.  ComEd 

addresses certain Objections filed by the parties.  The fact that ComEd does not respond herein 

to any Objection or argument of any other party does not imply that ComEd agrees with or 
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accepts that Objection or argument.  In addition to this Response, ComEd is concurrently filing a 

proposed sourcing agreement with its suggested modifications indicated in redline.1 

ComEd also notes that most of the Objections are not, and cannot be treated by the 

Commission as, evidence.  In particular, while verification by counsel satisfies the Commission’s 

Rules of Practice applicable to a pleading, it does not make that pleading evidence.  Unless it is 

verified by a qualified witness who is legally competent to testify as to those facts, even a 

Verified Objection is argument rather than evidence, and cannot create a genuine issue of 

material fact or form the basis of a Commission factual finding. 

I. CLEAN COAL 

A number of parties submitted Objections to the Illinois Power Agency’s (“IPA”) 

proposal to procure clean coal from the FutureGen facility.  This Response focuses mainly on 

several of the Objections raised by Staff, FutureGen, ICEA and RESA. 

A. FutureGen is Subject to the Standards Set Forth in  
Section 16-111.5(d)(4) of the PUA. 

Staff,2 ICEA,3 and RESA4 all argue that FutureGen must meet, among other standards, 

the “lowest total cost over time” standard set forth in Section 16-111.5(d)(4) of the PUA.5  

                                                 
1 As ComEd indicated in Footnote 2 of its Objections, it was not provided with an editable version of the 

proposed sourcing agreement in a reasonable time period before its Objections to the Plan were due.  Accordingly, 
ComEd is concurrently filing its proposed sourcing agreement for the Commission’s consideration. 

2 Staff Objections at 6-11. 
3 ICEA Objections at 9-11. 
4 RESA Objections at 10. 
5 “The Commission shall approve the procurement plan, including expressly the forecast used in the 

procurement plan, if the Commission determines that it will ensure adequate, reliable, affordable, efficient, and 
environmentally sustainable electric service at the lowest total cost over time, taking into account any benefits of 
price stability.”  220 ILCS 5/16-111.5(d)(4), emphasis added. 
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ComEd agrees.  In fact, as Staff points out, both the Commission and the IPA have previously 

acknowledged that those standards apply to the discretionary procurement of clean coal.6  

Since FutureGen is not the “initial clean coal facility,” its inclusion in the procurement 

Plan and its approval by the Commission are discretionary and subject to the same standards that 

govern all other aspects of the procurement Plan.  While Staff notes some tension between the 

requirement that the procurement Plan “shall” contain clean coal and the other standards set out 

in the PUA,7 that tension can be easily explained.  The clean coal provisions of the IPA Act were 

enacted on the following assumptions: (1) an “initial clean coal facility”8 would exist, (2) an 

initial clean coal facility would be approved by the Illinois General Assembly (“General 

Assembly”), and (3) such facility would be included in future procurement plans.  However, the 

fact that an “initial clean coal facility” never came into existence now creates tension under the 

IPA Act.  Pursuant to the IPA Act, utilities are only required to contract with the “initial clean 

coal facility.”  Contracts with any other clean coal facilities are entirely optional and merely a 

goal.  There is no indication in the IPA Act or the PUA that the General Assembly intended to 

require utilities to enter into contracts with other clean coal facilities (e.g. retrofit facilities) if the 

“initial clean coal facility” never came into existence.  Accordingly, whether or not utilities 

should enter into sourcing agreements with other clean coal facilities is an issue the legislature 

intended to remain entirely within Commission’s discretion and subject to the standards set forth 

in the PUA.  

                                                 
6 Staff Objections at 10-11. 
7 Staff Objections at 8. 
8 See 20 ILCS 3855/1-75. 
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B. Approval Process 

 FutureGen proposes a two-phase process for the Commission to approve all components 

regarding power procurement from its clean coal facility.  According to FutureGen, Phase 1, 

which would occur during this docket, would address the form of the contract.  Phase 2 would 

review the cost of the FutureGen facility and approve a price for its output.  FutureGen 

recommends that upon concluding this docket, the Commission initiate a new docket to address 

the issue of pricing.  FutureGen does not spell out a recommended timeframe for phase 2;9  

however, in the draft sourcing agreement attached to the Plan, FutureGen suggests the 

Commission determine the rate of return for the facility within 120 days of the Commission’s 

final order in this docket, and that the Commission determine all other cost issues within 180 

days of the final order entered in this docket.10 

 In its Objections, Staff opposes Commission approval of the form of the sourcing 

agreement in this docket, asserting the sourcing agreement is “extremely complex” and 

“warrants a more thorough investigation[.]”11  In addition, while Staff apparently supports 

FutureGen’s proposal to decide cost and pricing issues in a separate proceeding, Staff objects to 

the timeframe proposed by FutureGen, recommending that 180 days to eleven months may be 

more appropriate.12 

 ComEd does not object to either proposal.  However, as stated in its Objections, ComEd 

recommends the Commission be very clear that no party is obligated to execute a sourcing 

agreement until all of the blank spaces in the agreement have been filled in, all terms and 

                                                 
9 FutureGen Objections at 16-18. 
10 Illinois Power Agency Electricity Procurement Plan, filed September 28, 2012 (the “Plan”), Appendix 

IV, section 5.2(b) & (c). 
11 Staff Objections at 17. 
12 Staff Objections at 30-38. 
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conditions have been approved, and the price for energy under the sourcing agreement has been 

reviewed and evaluated against the benchmarks and approved by the Commission, as required by 

Section 16-111.5(c)(1)(ii) of the PUA. 

C. Requirements for a FutureGen Sourcing Agreement 

 In its Objections, Staff argues that only certain provisions set forth in Section 1-75(d)(3) 

of the IPA Act are required to be included in the sourcing agreement with FutureGen.13  

However, the IPA Act clearly establishes that all sourcing agreements must contain all of the 

contractual requirements set forth in Section 1-75(d)(3) (twenty-two in all), regardless of 

whether the facility is an initial clean coal facility or not.  Thus, Staff’s argument is flawed and 

should be rejected. 

 It is clear on the face of the statute that the General Assembly intended the definition of 

“sourcing agreement” to apply equally to all sourcing agreements.   Pursuant to the IPA Act, a 

“sourcing agreement” means “an agreement between the owner of a clean coal facility and such 

electric utility, which agreement shall have terms and conditions meeting the requirements of 

paragraph (3) of subsection (d) of Section 1-75.”14   In other words, all twenty-two contractual 

“requirements” set forth in Section 1-75(d)(3) must unconditionally be included in any utility 

sourcing agreement – be it with the initial clean coal facility or otherwise.   

 Nevertheless, Staff argues that only select provisions of Section 1-75(d)(3) should apply 

to sourcing agreements with facilities that do not meet the definition of “initial clean coal 

facility.”  Though its basis  is not exactly clear, it appears Staff’s methodology depends on 

whether or not the words “initial clean coal facility” appear in the individual provision or not.  If 

                                                 
13 Staff Objections at 22-25. 
14 20 ILCS 3855/1-10. 



 

6 

those words do appear, then Staff would limit the applicability of the provision to the initial 

clean coal facility.  But, if those words do not appear, then Staff would apply that provision to all 

clean coal facilities.  Staff points to no basis in the statutory language or otherwise indicating the 

General Assembly intended this result.   

 The principles of statutory construction are well-established in Illinois.  The goal of 

interpreting any statute is to ascertain and effectuate legislative intent.  Barnett v. Zion Park 

Dist., 171 Ill. 2d 378 (1996).  The best evidence of the legislature’s intent is the language of the 

statute, which must be given its plain and ordinary meaning.  People v. Fink, 91 Ill. 2d 237, 239 

(1982); Illinois Wood Energy Partners, L.P. v. County of Cook, 281 Ill. App. 3d 841, 850 (1st 

Dist. 1995); Bridewell v. Board of Ed. of Shawnee Community Unit School Dist., 2 Ill. App. 3d 

684, 689 (5th Dist. 1971). Where statutory language is clear it must be given effect.  Hadley v. 

Illinois Department of Corrections, 224 Ill. 2d 365, 371 (2007); GMC v. State Motor Vehicle 

Review Board, 224 Ill. 2d 1, 13 (2007).  No rule of construction empowers a court or agency to 

declare that the legislature did not mean what the plain language of the statute says.  

Bridgestone/Firestone, Inc. v. Aldridge, 179 Ill. 2d 141, 149 (1997).    

 Contrary to Staff’s position, it is clear that the General Assembly intended all twenty-two 

subsections listed in Section 1-75(d)(3) to be mandatory contractual provisions included in a 

utility’s sourcing agreement. This intent is further evidenced by the actual language of the 

statute, which provides, in relevant part,  

In order to promote development of clean coal facilities in Illinois, each electric 
utility subject to this section shall execute a sourcing agreement to source 
electricity from a proposed clean coal facility in Illinois (the “initial clean coal 
facility”) … The sourcing agreements with this initial clean coal facility shall be 
subject to both approval of the initial clean coal facility by the General Assembly 
… The agency and the Commission shall have authority to inspect all books and 
records associated with the initial clean coal facility during the term of such a 
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sourcing agreement. A utility’s sourcing agreement for electricity produced by the 
initial clean coal facility shall include:”… 

20 ILCS 3855/1-75(d)(3). 

 It is obvious on the face of the statute that all twenty-two provisions which follow the 

introductory language stated above are mandatory contractual provisions. At first blush, when 

Section 1-75(d)(3) is read in isolation, it would appear that the General Assembly intended all 

twenty-two requirements to apply only to sourcing agreements with the initial clean coal facility.  

However, this is not the case when read in conjunction with the legislature’s definition of 

“sourcing agreement,” which states without exception that those very same provisions must 

apply to all clean coal facilities.  Indeed, the sole distinction the General Assembly draws 

between sourcing agreements with the initial clean coal facility and sourcing agreements with 

any other clean coal facility is that sourcing agreements with the “initial clean coal facility” must  

also satisfy the requirements of Section 1-75(d)(4).15  

 Finally, Staff’s position on this point is inconsistent and would improperly lead to absurd 

results.  (If a literal construction of the words of a statute be absurd, the act must be so construed 

as to avoid the absurdity.  People v. Hanna, 207 Ill. 2d 486, 498 (2003).) Staff includes 

subsections (A)(i) and (D)(vii) of Section 1-75(d)(3) in the group of provisions it claims are 

applicable only to the initial clean coal facility, yet neither of those sections contains any 

reference whatsoever to said “initial clean coal facility.”  Similarly, subsection (D)(iii) refers to 

the “initial clean coal facility,” yet Staff includes it in its group of provisions that Staff would 

apply to all clean coal facilities.  Staff provides no explanation for these discrepancies.  Perhaps 

                                                 
15 See 20 ILCS 3855/1-75(d)(3)(“Any proposed sourcing agreement with the initial clean coal facility shall 

not become effective unless the following reports are prepared and submitted and authorizations and approvals 
obtained…”) (Emphasis added.). 
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more egregious is that Staff’s approach would require the Commission to ignore crucial 

provisions that dictate material terms.  For instance, subsection (D)(ii) describes how pricing is 

to be determined under a contract for differences approach.  Pricing is an essential and material 

term, particularly in the case of a potentially decades-long power sourcing agreement.  However, 

Staff argues this provision does not apply to sourcing agreements with ordinary clean coal 

facilities, yet proffers no alternative explanation as to how pricing could, would, or should be 

determined under a contract for differences contract with an ordinary clean coal facility.  Staff’s 

proposal would also delete subsection (D)(x), which gives the clean coal facility the option to 

select whether the sourcing agreement shall be a power purchase agreement or a contract for 

differences.  The result is an absurdity:  without this provision, a sourcing agreement with an 

ordinary clean coal facility would have to contain both the power purchase provisions and the 

contract for differences provisions contained in Section 1-75(d)(3), but would provide no ability 

to select which provisions apply. Staff offers no sound basis explaining why the General 

Assembly would have set forth detailed provisions regarding material terms (e.g. pricing) for the 

initial clean coal facility, but remained silent on such terms for other clean coal facilities.  Staff’s 

proposal is inconsistent with the plain language of the statute and would produce absurd results.  

Accordingly, Staff’s proposal should be rejected.  

D. The Administrative Process to Ensure FutureGen’s Prices is Just and 
Reasonable 

 Staff proposes the use of benchmarks, audits and periodic reconciliation proceedings to 

ensure FutureGen’s prices are reasonable.16  It is not clear whether Staff proposes this process in 

addition to or in lieu of the Commission’s prior, explicit approval of pricing.  If the former, then 

                                                 
16 Staff Objections at 18-22. 
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ComEd supports Staff’s position.  However, if the latter, Staff’s proposal is inadequate and 

inconsistent with the statute and should therefore be rejected.  

 As ComEd stated in its Objections,17 section 1-75(d)(3)(D)(vii) of the IPA Act requires 

Commission approval of any changes in: (1) the formula contractual price, and (2) costs passed 

through to customers under the sourcing agreement, prior to any such changes becoming 

effective.  Obviously, an after-the fact reconciliation process does not comply with this 

provision.  Nor would such a process would sufficiently protect consumers.  Because there is no 

set time period for the resolution of reconciliation proceedings, such proceedings are frequently 

not resolved for two to four years.  Thus, the interim between reconciliations could last as long 

as four years.  During this time, consumers would be forced to pay a price that is unilaterally 

determined by FutureGen, and subject only to the rate cap and benchmarks.18  Thus, FutureGen 

could theoretically charge any price under those caps.  This concern is further increased by the 

uncertain existence and financial status of FutureGen, which, if refunds were ordered, could 

jeopardize the availability of funds to consumers in a reconciliation or even FutureGen’s own 

financial viability.  

 A better approach would be to combine the reconciliation process with the prior approval 

process.  This is essentially what ComEd’s proposal would achieve.  Under ComEd’s 

recommendation, the Commission would be required to approve any change in price prior to the 

change occurring. As a part of its approval process, the Commission would also determine a 

Contract Price Adjustment, which would essentially reconcile the prior year’s revenues and 

                                                 
17 ComEd Objections at 10. 
18 It is not clear when or how Staff proposes that the rate cap and benchmark determinations be made, or 

even who would make them. 
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actual costs.  This approach is reasonable and should be approved as it ensures consumers always 

paying a reasonable price. 

E. The Utilities Cannot and Should Not be Required to Purchase the 
Entire Output of FutureGen  

 As an alternative approach to requiring all utilities and Retail Electric Suppliers (“RES”) 

to contract with FutureGen, Staff and FutureGen support an alternative approach that would only 

require the utilities to contract with FutureGen, but permit them to recover their costs from all 

delivery service customers.19  This proposal should be rejected as it is inconsistent with the IPA 

Act and the PUA, is unfair to utilities, and is inconsistent with the development of competitive 

retail markets.   

 Staff and FutureGen appear to support this proposal only in the event the Commission 

determines the RES are legally required to enter into sourcing agreements with FutureGen.20  In 

such event, Staff and FutureGen assert it would be administratively easier for them and RES to 

shift the responsibility for administering these contracts to the utilities.   

 Because Staff’s position is somewhat unclear, ComEd will first address the legality and 

propriety of requiring the utilities to procure the output of FutureGen if the Commission 

determines the RES should not be required to purchase their share.  Simply put, this method 

would be improper because the Commission lacks the authority to require the utilities to procure 

FutureGen’s entire output.  Sections 1-75(d)(3)(B)(iii) and (C)(i) limit a utility’s obligation to 

procure power from FutureGen to a portion of the output of the facility equal to the utility’s 

share of retail sales as a percentage of all retail sales of energy in Illinois.  Moreover, if the 

                                                 
19 Staff Objections at 12-16; FutureGen Objections at 17-18. 
20 The body of Staff’s Objections on this point presents this proposal as a way to ease the administration of 

multiple contracts.  However, the caption in Staff’s Objection indicates that Staff in making this proposal in the 
event that only the utilities are required to enter into sourcing agreements with FutureGen. 
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Commission were to determine that the General Assembly did not intend to require RES to 

procure energy from FutureGen for their customers, it would be entirely inappropriate to 

circumvent this legislative intent by then requiring utilities to procure power on behalf of the 

RES’ customers.  This would be particularly egregious since there is arguably some level of 

statutory support for requiring RES to procure a portion of FutureGen’s output, while there is 

absolutely no indication that the General Assembly intended for the utilities to procure energy on 

behalf of their delivery service customers.   

 Even if the Commission requires RES to procure their share from FutureGen, there is no 

basis to require the utilities to procure FutureGen’s entire output.  As discussed above, the 

utilities’ obligation to purchase from FutureGen is limited by the IPA Act to the utilities’ share of 

retail sales of energy in Illinois.  The Commission has no authority to impose a greater obligation 

on the utilities and neither Staff nor FutureGen cite to any.  The sole basis they suggest is to 

alleviate the “administrative burden” on Staff, FutureGen and the RES.  However, that approach 

would unreasonably and unjustifiably shift the same administrative burden onto utilities.  

Moreover, the utilities would receive no compensation for administering the FutureGen 

contracts; thus, they would effectively be providing a free service to the market.  In exchange, 

the utilities would then be subjected to reconciliation proceedings where they would face the risk 

of having the costs of providing this free service disallowed.   This approach is blatantly unfair 

and should be rejected. 

 Staff and FutureGen’s proposal is also inconsistent with emerging market trends in 

Illinois.  The Illinois market has been steadily trending toward the RES assuming increased 

responsibility for supplying energy and renewables to retail customers.  Despite this very clear 
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shift, Staff and FutureGen’s proposal would lock utilities into those markets for another thirty 

years as contract administrators.   

 A Commission decision adopting this proposal would set a bad precedent in the 

movement to competitive markets.  As this movement continues, there will indeed be transitional 

hurdles to overcome.  However, it would be a marked regression if every time market 

participants were to encounter an administrative burden, the solution became to rely on utilities 

to shoulder the burden.  Market problems require market solutions, and it is a fact of competitive 

markets that more entities will continue to emerge with new administrative issues.  The sooner 

that fact is accepted, then the sooner the transition to competitive markets can be completed. 

 Therefore, FutureGen should be required to enter into contracts with all utilities and RES 

for the output of that facility.  This approach is consistent with the General Assembly’s intent, 

the PUA, and the underlying goals of competitive markets.   

II. LONG-TERM RENEWABLES 

A. Curtailment 

I-CARE and Wind on the Wires assert that the IPA should defer any decision to curtail 

renewable resources until the spring of 2013.  I-CARE takes the position that the IPA Plan 

explicitly recognizes that a future event may trigger the need for curtailment, but there has been 

no finding that curtailment is required now.21  Thus, according to I-CARE, it would be 

inappropriate for the Commission to approve curtailment at this time.22  On the other hand, Wind 

                                                 
21 I-CARE Objections at 5-6. 
22 I-CARE’s position is inconsistent with its assertion that it is nonetheless appropriate “for the IPA to be 

prepared to use the [RERF and ACP] funds to bridge any funding gap that might arise associated with the 
Renewables Contracts.”  I-Care Obj. at 5.  By endorsing the use of RERF and ACP funds, I-CARE acknowledges at 
least the possibility of a future funding shortfall to cover existing RECs.  Similarly, issuance an order approving 
curtailment under the RECs recognizes at least the possibility of a shortfall in payments due to large-scale customer 
switching.  
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on the Wires argues that curtailment may not be necessary if the City of Chicago (“City” or 

“Chicago”) does not migrate to an Alternative Retail Electric Supplier (“ARES”) this spring.  

Although I-CARE and Wind on the Wires do not seem to object to the legal basis for 

curtailment, they fail to articulate how the Plan is, in substance, inconsistent with their 

recommendation.   

According to the Plan:  

Once the Commission has approved this Plan, including the updated November 
forecasts and the incremental energy efficiency program amounts, and the utilities 
have submitted further updated forecasts in March 2013 to reflect municipal 
aggregation activity and any Commission-approved energy efficiency programs, 
each utility should calculate both the overall amount of the necessary reduction to 
keep the purchases under the statutory cap, and determine the amount that each 
long term renewable contract will need to be reduced.23 

Under the IPA’s proposed approach, a final determination regarding the need for and/or 

extent to which curtailment is necessary will not be made until Spring 2013, once the utilities 

have submitted further updated forecasts.  While the IPA’s proposal effectively acknowledges 

the legality of curtailment pursuant to Section 1-75(c)(2) of the IPA Act, it would also effectively 

defer final determination of the overall amount of necessary curtailment until spring 2013, when 

more information becomes available.  It is unclear how this approach is inconsistent with I-

CARE and Wind on the Wires’ approach.  In June 2012, the Chicago City Council voted to place 

the issue of municipal aggregation on the November 6, 2012 ballot.24  Thus, it will be known by 

mid-November 2012 whether or not the City’s municipal aggregation referendum and the 

referenda of other governmental units are approved, and this information will be reflected in 

ComEd’s November updated forecast that will be filed in this proceeding.  For the referenda that 

                                                 
23 20 ILCS  3855/1-75(c)(2) 
24 See http://articles.chicagotribune.com/2012-06-27/news/chi-electrical-aggregation-question-to-appear-

on-november-city-ballot-20120627_1_comed-electrical-aggregation-customers. 
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are approved, by next March, the implementation of those municipal aggregation programs and 

their status will be much more transparent and this information can be reasonably reflected in 

ComEd’s March forecast. Therefore, the final decision regarding how much to curtail will be 

based on substantially the same set of factual information during the same time period I-CARE 

and Wind on the Wires’ request.   

In addition, it is appropriate and important that the Commission decide in this proceeding 

to reduce purchases according to the framework set forth the Plan.  The law establishes that this 

proceeding alone is the proper forum for the Commission to review and approve the June 2013 - 

May 2014 forecast.  The procurement of statutorily-mandated renewable energy resources is an 

essential component of that forecast and this docket will provide the Commission with all of the 

necessary information on that issue. Therefore, this proceeding marks the appropriate time and 

forum to acknowledge and approve a framework for curtailing long-term renewable energy 

resource contracts pursuant to Section 1-75(c)(2)(E) of the IPA Act, in the (likely) event the 

statutory trigger is met.25   

Moreover, it is crucial that the Commission address the issue now and I-CARE and Wind 

on the Wires have failed to state a rational or compelling basis for otherwise.  This is because 

unless and until the Commission decides to reduce long-term purchases of renewables and 

approves the process for doing so, ComEd must continue to procure the full contract quantities of 

renewables and pass those costs along to customers.  Thus, customers could very well end up 

paying significantly more than the statutory rate cap.  By deciding in this proceeding to curtail, 

                                                 
25 Which requires after 2011, “the amount of renewable energy resources procured pursuant to the 

procurement plan for any single year shall be reduced by an amount necessary to limit the estimated average net 
increase due to the cost of these resources included in the amounts paid by eligible retail customers in connection 
with electric service to no more than the greater of 2.015% of the amount paid per kilowatthour by those customers 
during the year ending May 31, 2007 or the incremental amount paid per kilowatthour paid for these resources in 
2011.”  20 ILCS 3855/1-75(c)(2)(E). 
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the Commission will ensure greater fairness and transparency by ensuring customers will not pay 

more than the statutory rate cap.  

In sum, the IPA’s proposal is reasonable and fair and should be approved, subject to 

ComEd’s objection that the Plan should clarify that curtailments will be applied on an equal, pro-

rata basis to all long-term renewable contracts.26   

B. Use of RERF ACP Funds 

Various parties take issue with the IPA’s proposal to use Alternative Compliance 

Payment (“ACP”) funds collected from ARES and held in the IPA Renewable Energy Resource 

Fund (“IPA RERF”) created by Section 1-56 of the IPA Act to offset any inability to take full 

delivery under existing long term REC contracts.  As stated in its Objections, ComEd takes no 

position one way or the other regarding any proposal for the IPA to use funds held in the IPA 

RERF. 

III. ENERGY EFFICIENCY PROGRAMS 

Staff and C3 submitted objections to the IPA’s proposals regarding energy efficiency 

programs.  ComEd responds to each, in turn. 

A. Response to Staff 

1. Savings from Section 16-111.5B  Programs  

Staff recommends that, pursuant to Ameren’s proposal, the net savings from Section 16-

111.5B programs should count toward the attainment of the utilities’ Section 8-103 savings 

                                                 
26 ComEd Objections at 17. 
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goals.27  This approach should be rejected, as it is inconsistent with the language and intent of the 

law and would set unreasonable goals.  

Section 8-103 of the PUA is titled “Energy efficiency and demand-response measures” 

and is included in a section of the PUA separate from its procurement provisions.  This section 

states that electric utilities are required to use “cost-effective energy efficiency and demand-

response measures to reduce delivery load.”28  In order to accomplish that goal, at least in part, 

the legislature requires that electric utilities annually meet certain “savings goals,” ranging from 

0.2% of energy delivered in 2008, and up to “2% of energy delivered in the year commencing 

June 1, 2015 and each year thereafter.”29  

On the other hand, Section 16-111.5B of the PUA is titled “Provisions relating to energy 

efficiency procurement.” This section requires, as part of the annual procurement process, that 

“each Illinois utility procuring power pursuant to [Section 16-111.5] shall annually provide to the 

Illinois Power Agency by July 15 of each year, or such other date as may be required by the 

Commission or Agency, an assessment of cost-effective energy efficiency programs or measures 

that could be included in the procurement plan.”30 As part of its 16-111.5B assessment, utilities 

must include various studies and analyses, identify new or expanded energy efficiency programs 

or measures, analyze those programs or measures as required by statute, and propose “[a]n 

energy savings goal, expressed in megawatt-hours, for the year in which the measures will be 

                                                 
27 Staff Objections at 45. 
28 220 ILCS 5/8-103. 
29 220 ILCS 5/8-103(b)(1). 
30 220 ILCS 5/16-111.5B(a)(3). 
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implemented.”31  A failure to achieve an annual goal results in the penalties described in Section 

8-103. 

Accordingly, the goal set forth in Section 16-111.5B is separate and distinct from the 

goals set forth in 8-103.  Nothing in the statute indicates that the energy savings goal set forth in 

Section 16-111.5B could or should be combined with the goal set forth in Section 8-103 or that 

the legislature intended such.  Indeed, Section 16-111.5B imposes on utilities an entirely 

different framework subject to different criteria, including that the costs for Section 16-111.5B 

programs are not subject to the rate cap set forth under Section 8-103.  Moreover, Section 8-103 

imposes serious penalties for a failure to achieve the energy savings goals, whereas Section 16-

111.5B levies no such fines. Staff’s proposal would unlawfully subject the Section 16-111.5B 

goals to penalties where the statute imposes none. 

This is further evidenced by the fact that where the General Assembly intended to 

leverage or link Section 16-111.5B to Section 8-103, it explicitly did so.  For instance, the 

General Assembly specifically states that in preparing Section 16-111.5B assessments, utilities 

shall develop the same or similar request for proposal process used for plans approved pursuant 

to Section 8-103.32  In another instance, Section 16-111.5B specifically directs that costs be 

recovered through Section 8-103’s rider mechanism.  However, the General Assembly 

specifically chose not to combine or link the goals set forth in Section 8-103 to the new goal to 

be established under Section 16-111.5B.  The various cross-references do in fact demonstrate 

that the legislature intended that both sections must indeed be read together in certain situations.  

                                                 
31 220 ILCS 5/16-111.5B(a)(3)(F). 
32 Stating, in pertinent part, “[t]he utility shall develop requests for proposals consistent with the manner in 

which it develops requests for proposal under plans approved pursuant to Section 8-103 of this Act…”  220 ILCS 
5/16-111.5B(a)(3)(G). 
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However, all such instances are clearly and explicitly delineated.33  The plain letter of the law 

does not direct these goals be combined, or that these programs be subject to new penalties for a 

failure to meet the new goals.  Staff’s proposal is inconsistent with the plain meaning of the 

statute and must be rejected. 

Moreover, assuming, arguendo, that even if the Commission did have the authority to re-

write the law as Staff proposes (and it does not), it would be unreasonable to require the utilities 

to meet increased goals where third party programs were used in determining the kWh savings 

goal.  These third party programs are not under the same rigor or management of ComEd’s 

programs.  Thus, it would be unfair to hold the utility responsible for the performance of such 

programs.  Instead, ComEd recommends the IPA energy efficiency kWh savings targets be kept 

separate from the Section 8-103 goal.   

ComEd recommends that the ICC reject Staff’s proposal and set a kWh savings goal for 

the IPA Energy Efficiency programs, as required by Section 16-111.5B. 

2. Use of Additional Funds to Acquire Approved MWh Savings to 
Operate on Functional Level as Single Budget 

Staff recommends the Commission adopt Ameren’s proposal to permit the amount of 

funds estimated to be necessary to acquire the approved additional MWh savings under Section 

16-111.5B(a)(5) to be recoverable by utilities through their existing energy efficiency cost 

recovery mechanisms (which are set forth in Section 8-103).  ComEd agrees with this 

recommendation because it is consistent with Section 16-111.5(a)(6)’s directive that these costs 

be recovered through the Section 8-103 riders.  However, even though the Section 16-

111.5B(a)(5) energy savings costs are funded vis-à-vis the same cost recovery mechanism 

                                                 
33 See, e.g. id. 
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established in Section 8-103, the performance of these incremental programs must be monitored 

separately (see above).   

3. Modification of Goal to be Reflected in Net MWh Savings Rather 
than Gross Savings 

While ComEd believes that the Busbar MWh is the most appropriate metric to determine 

how much energy efficiency should be incorporated, it takes no position as to whether the goal is 

presented as gross savings or net savings, so long as any modification does not alter the 

fundamental programs or their expected performance.  Nonetheless, ComEd takes slight issue 

with Staff’s net MWh savings presented in Table 2, page 55 of its Objections, as Staff’s net 

savings calculations are unclear.  For instance, the “Multi-family Common Area Lighting” 

program shows a “Gross MWh Savings” of 17,616 and a “Net MWh Savings At-the-Meter” of 

17,617.  While the increase from gross to net is very small (1 MWh), it nonetheless implies an 

NTG ratio greater than 1.0, of which ComEd is unaware.  If Staff continues to recommend use of 

net savings rather than gross savings, ComEd requests that Staff fully articulate all of its 

calculations in order to ensure consistent and transparent methodology. 

4. Recommendation that Utilities Work together and with Staff, the IPA, 
and Other Interested Stakeholders in Preparation of Next Year’s Plan 

On page 56 of its Objections, Staff claims there may be flaws in the utilities’ execution of 

the Total Resource Cost (“TRC”) test.  Thus, in order to ensure that the utility’s assessments 

“reflect the full cost-effective potential” for energy savings, Staff recommends the Commission 

direct the utilities to work with Staff, the IPA, and other interested stakeholders in preparing next 

year’s plan.34  In light of the ongoing collaborative process that commenced in 2007, this 

                                                 
34 Staff Objections at 56-57. 
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recommendation is unnecessary and should be rejected.  Over the course of the past five years, 

Staff, utilities, and interested parties have successfully utilized an inclusive process through the 

Stakeholder Advisory Group, which meets regularly throughout the year and has proved 

instrumental in the development of ComEd’s energy efficiency plans and developing a statewide 

Technical Reference Manual.35  Accordingly, there is no reason or need for the ICC to intervene 

as no issue exists. 

5. Energy Efficient Lighting Program 

ComEd agrees with Staff that it mistakenly misstated costs for its Energy Efficient 

Lighting Program.36  Attached hereto is ComEd’s revised Appendix C-2,37 which reflects the 

correct program cost for the Energy Efficiency Lighting program, which is $6,597,097.  Under 

this revised calculation, this program remains cost-effective and should therefore continue to be 

included in the portfolio. 

6. Appliance Recycling Program 

ComEd agrees with Staff’s recommendation to change the analysis of the “Fridge and 

Freezer Recycle Rewards” program from a three year analysis to one year.  Analyzing this 

program under the one year standard lowers the TRC to less than 1.0.  Accordingly, the program 

is not cost efficient and ComEd will remove this program from its proposed portfolio, as 

reflected in revised Appendix C-2.   

                                                 
35 The Stakeholder Advisory Group is a broad consortium of public, private and governmental stakeholders, 

including representatives from the Illinois Attorney General’s office, the Citizen’s Utility Board, ELPC, the Natural 
Resources Defense Council, Center for Neighborhood Technology, the City of Chicago, Environment Illinois, 
Future Energy Enterprises, LLC, Metropolitan Mayor’s Caucus, Midwest Energy Efficiency Alliance, ComEd, 
Nicor Gas, Integrys Energy Group, Ameren, Illinois Department of Commerce and Economic Opportunity, Staff, 
and Independent Evaluators. 

36 Staff Objections at 64. 
37 Also attached hereto is ComEd’s revised Appendix C-3, which shows ComEd’s revised energy 

efficiency monthly savings curves by program. 
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7. Revision to TRC for Appliance Recycling due to Incentive Costs 

Staff argues that money paid to customers for ComEd’s appliance recycling program 

should be classified as incremental costs rather than simply incentive costs.38  Because ComEd 

has accepted Staff’s recommendation to remove this program from its proposed portfolio, the 

classification of such costs is moot and need not be addressed in this docket.  Nevertheless, 

ComEd notes that the TRC calculation methodology was accepted by the Commission in its 

approval of ComEd’s 2008-2010 Energy Efficiency and Demand Response Plan (Docket No. 07-

0540) and in ComEd’s 2011-2013 Energy Efficiency and Demand Response Plan (Docket No. 

10-0570).  Staff’s recommendation effectively redefines the TRC test by including a cost that is 

not incurred by the participant.  This position is baseless and unsupported by the Commission’s 

prior orders.  

8. Utility Cost Test Discount Rate 

Staff asserts that ComEd improperly uses a 0% discount rate in calculating its utility cost 

test analysis (“UCT”), arguing it is not aware of any rational financial investment decision being 

made that does not take into consideration the time value of money.39  Staff misinterprets 

ComEd’s inclusion of the UCT in its analysis.  Indeed, ComEd did not use the UCT test to 

evaluate traditional cost/benefit analyses.  Rather, Section 16-111.5B(3)(D) requires ComEd to 

provide an "[a]nalysis showing that the new or expanded cost-effective energy efficiency 

programs or measures would lead to a reduction in the overall cost of electric service." ComEd 

has had multiple discussions with several energy efficiency experts that participate on the 

Stakeholder Advisory Group (“SAG”) as to how to best interpret this language.  These 

                                                 
38 Staff Objections at 59-60. 
39 Staff Objections at 63-64. 
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discussions led to the concept that using a UCT with a discount rate of zero would serve this 

purpose.  ComEd is not asserting that a zero discount rate is appropriate for a UCT test because 

that indeed would not properly account for the time value of money in a normal cost/benefit 

analysis.  Rather, ComEd is simply using the construct of the UCT with a discount rate of zero to 

meet the requirements set forth in the legislation detailed above. 

9. Exclusion of gas benefits in the TRC 

Staff claims it would be appropriate to have the utilities submit gas benefits in the cost-

effectiveness of their programs next year.  ComEd notes it did not exclude gas benefits from its 

testing this year, but the measures and programs it implemented simply did not target gas-saving 

measures.  Accordingly, to the extent there are any gas benefits in future years, ComEd does not 

oppose including such in its assessment. 

B. Response to C3 Energy 

The objections filed by C3 generally relate to their belief that the utilities incorrectly 

analyzed their cost-effective energy efficiency programs.  Consistent with previous, 

Commission-approved practice, ComEd used a one-year measure life in its original analysis, 

which resulted in a TRC of less than 1.0.  ComEd therefore deemed the program not cost-

effective and did not include it as part of its portfolio submitted to the IPA.   However, C3 

proposes that utilities be required to use a longer measure of life – 3.8 years, and recommends 

the Commission require utilities to reanalyze their program thereunder.   

As an initial matter, ComEd believes this docket is not the appropriate forum to discuss 

the measure life of a behavior program.  Rather, the appropriate forum would be the 

Commission-established Stakeholder Advisory Group (“SAG”) Technical subcommittee.  To the 

extent C3 wishes to explore its proposed measure of life further, ComEd suggests that it 
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participate in the SAG collaborative process, which, among other things, discusses measure life 

assumptions.  Nonetheless, the one-year measure life has been approved by the Commission in 

prior dockets and is therefore consistent with ComEd’s practice to date of measuring behavior 

modifications.  This practice is also consistent with utility practice around the country – ComEd 

is not aware of any utility that measures behavioral programs with a measure life greater than 

one year.  There is no evidence supporting such a marked departure of this assumption here, 

much less that an inconsistent position should be adopted in this docket.    

Nonetheless, ComEd re-ran the analysis by breaking the analysis into two parts – one 

being behavioral-based and one being technology-based.  For its analysis, ComEd made several 

assumptions.  First, several of the measures claimed to be installed as part of the C3 program 

have already been addressed in other ComEd energy efficiency programs.  For example, compact 

fluorescent lamps (“CFL”s), which C3 claims contribute 18.6% of program savings, have 

already been addressed in ComEd's existing Energy Efficiency Lighting program.  ComEd’s 

current program works with most retailers in ComEd's service territory to provide discounted 

CFL bulbs to customers.  The Energy Efficiency Lighting program already provides incentives to 

customers and contributes energy savings to ComEd's portfolio. Thus, including that measure or 

the corresponding kWh savings as part of the C3 program would result in improperly claiming 

the same energy savings twice for one measure.  Accordingly, ComEd removed the CFL bulbs 

and Refrigerator Recycling measures, as those measures are currently offered in ComEd’s 

residential programs and claiming any those savings would improperly result in double-counting 

any attributed energy savings. 

Second, a number of the measures C3 included either exclusively or near-exclusively 

result in natural gas savings rather than electricity savings.  These would include faucet aerators, 



 

24 

showerheads, water heater temperature adjustments and furnaces, which primarily conserve 

natural gas.  ComEd therefore removed these measures from its analysis.  

Next, while C3 correctly argues that these measures may contribute savings that have a 

life of more than one year, it neglects to mention that the TRC analysis requires that participant 

costs for implementing the measures must be included.  Thus, these measures incur a cost for the 

customer to implement.  In order to complete the cost/benefit, ComEd researched and included 

the incremental measure cost for the electric measures.  The primary source for the incremental 

measure cost was the Illinois Technical Reference Manual, which is currently pending ICC 

approval in Docket No. 12-0528.  

ComEd also excluded all cost savings attributable to customer solar panels from its re-

analysis.  Energy efficiency measures are those that reduce the amount of electricity or natural 

gas required to achieve a given end use.  Solar panels, however, do not meet the definition of 

energy efficiency measure because they are power generators.  Accordingly, these cost savings 

cannot be considered in ComEd’s energy efficiency analysis. 

Taking all these assumptions into account would result in a TRC of 1.86, which means 

the program is cost-effective pursuant to C3’s proposed methodology.  While ComEd believes 

more research is necessary in order to develop better inputs for behavioral modification 

programs of this type, ComEd will accept the program inputs of C3, per the modifications listed 

above, and include the program in its IPA energy efficiency portfolio, as reflected in revised 

Appendix C-2. 
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IV. OTHER 

A. Publication of price-to-compare retail rates 

In its objections, ICEA states “ComEd and Ameren should be directed to publish the 

applicable retail rates as soon as commercially practical, but not later than 10 calendar days 

following the final component necessary for calculating retail rates in a given procurement cycle, 

be it a procurement event, or the roll-off of an existing contract.”40  Recognizing that the IPA 

Plan is recommending that procurement events are not required for ComEd for energy or 

renewable resources during the procurement cycle, ComEd does not oppose publishing the 

“Price to Compare” retail rates earlier after the information required to do so is available.  

However, ComEd notes a component required for the calculation of the “Price to Compare” rates 

is the load forecast for Eligible Customers.  Therefore, ComEd cannot publish the “Price to 

Compare” rates until after the updated load forecast for Eligible Customers is issued in March 

2013.  

V. CONCLUSION 

For the reasons stated herein, ComEd requests that the Commission approve the Plan as 

amended by only the revisions described herein. 

                                                 
40 ICEA Objections at 14-15. 
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