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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Illinois Power Agency )
) ICC Docket No. 12-0544

Petition for Approval of the 220 ILCS )
5/16-111.5(d) Procurement Plan. )

VERIFIED RESPONSE TO PARTIES’ OBJECTIONS
ON BEHALF OF THE ILLINOIS POWER AGENCY

The Illinois Power Agency (“IPA”), by and through its attorneys, respectfully submits its

Verified Response to Parties’ Objections pursuant to the Administrative Law Judge’s October 4,

2012 Procedural Ruling. The Objections relate to the 2013 Draft Procurement Plan (“2013 Draft

Plan”) submitted for Commission approval on September 28, 2012, as provided for in Section

16-111.5(d)(3) of the Public Utilities Act. (See 220 ILCS 5/16-111.5(d).) The IPA thanks all of

the parties who submitted Objections, and respectfully submits its Responses.

I.

INTRODUCTION

On September 28, 2012, the IPA filed a draft procurement plan with the Illinois

Commerce Commission (“Commission”) pursuant to Section 16-111.5(d)(2) of the IPA Act.

(See 220 ILCS 5/16-111.5(d)(2).) Parties filing objections on eDocket included: Commission

Staff, Ameren Illinois (“Ameren”), Commonwealth Edison Company (“ComEd”), FutureGen

Industrial Alliance (“FutureGen”), Exelon Generation Company and Constellation NewEnergy

(collectively “ExGen and CNE”), Environmental Law and Policy Center (“ELPC”),1 Wind on

the Wires (“WoW”), Natural Resources Defense Council (“NRDC”), the Illinois Coalition for

Advancement of Renewable Energy (“I-CARE”), Illinois Competitive Energy Association

1 ELPC’s Comments indicate additional support from: “the Illinois Environmental Council, the Sierra Club, and the
Illinois Solar Energy Association.” (ELPC Objection at 1.)
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(“ICEA”), Retail Energy Supply Association (“RESA”), Illinois Industrial Energy Consumers

(“IIEC”), and C3 Energy (“C3”). The IPA appreciates all of the legal, factual, and policy issues

raised by the parties, and will respond to selected arguments below, organized by issue. The

failure of the IPA to respond to one or more issues should not be interpreted as agreement and

the IPA reserves its rights to disagree with any objection in subsequent briefing to the extent

allowed by Commission rules.

II.

RESPONSES TO OBJECTIONS

A. Clean Coal Sourcing Agreement/FutureGen 2.0

As described in detail in the Draft Procurement Plan, the IPA has received a draft

sourcing agreement regarding a proposed clean coal plant commonly known as FutureGen 2.0

that the IPA has determined complies with the requirements of Section 1-75(d)(5) of the IPA

Act. (See 2013 Draft Plan at 75-76.) The IPA has recommended that the Commission approve

the sourcing agreement, or in the alternative modify the sourcing agreement to address

stakeholder concerns and approve the modified agreement. (See id. at 75-76, 78.)

Objections on this matter generally fell into four categories: 1) questions regarding the

IPA and Commission authority to consider and approve a sourcing agreement; 2) questions

regarding which entities are the appropriate counterparties to a sourcing agreement; 3) questions

regarding procedural matters and the standard of review for the sourcing agreement; and 4)

proposed modifications to the sourcing agreement. Based on the IPA’s review of the Objections,

the IPA has not changed its position about IPA or Commission authority, appropriate

counterparties, or compliance with Section 16-111.5(d)(4) of the Public Utilities Act, and

clarifies and confirms its position in the discussion below.
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As a threshold matter, the IPA wishes to highlight Staff’s “alternative” proposal with

regard to ensuring that the costs of FutureGen 2.0 (if approved) are allocated to all customers on

a pro rata basis.2 Staff proposed that:

An alternative approach would be for the FutureGen2.0 to contract only with
ComEd and Ameren, but for the Commission to permit ComEd and Ameren to
recover the costs of those FutureGen2.0 purchases from all of their retail
customers (regardless of their retail supplier), through a competitively neutral
charge. While this alternative approach is not explicitly sanctioned by 1-75(d)(5)
of the IPA Act or Section 16-115 of the PUA, it is clearly consistent with the
intent of the legislature that all customers equally bear the costs and benefits of
the State's clean coal portfolio standard. For the same reason, Staff believes that
the Commission may require, not only the utilities' "eligible retail customers," but
also those utility customers served on hourly pricing tariffs, to bear the costs and
benefits of the State's clean coal portfolio standard.

(Staff Objections at 15-16 (footnote omitted).) The IPA is familiar with similar proposals and

agrees that this approach is a practical one, while the IPA recognizes that it puts additional

administrative burden on ComEd and Ameren to recover the appropriate pro rata amounts from

each retail supplier on their respective systems. This method may be the best way to assure that

all potential sourcing agreement counterparties are appropriately billed for their respective

portions of the costs, although the IPA cautions that it does not speak for any potential

counterparties on this concept. The IPA would support this proposal provided that: (1) the

mechanism is truly competitively neutral (i.e. functions like an unavoidable per kWh charge), on

present and future retail suppliers; (2) Ameren and ComEd receive full cost recovery, and (3) the

mechanism ensures that FutureGen neither over- nor under-recovers its costs..

1. IPA and Commission Authority

In its 2013 Procurement Plan, the IPA described the authority of the IPA under Section 1-

75(d)(5) to recommend the sourcing agreement to the Commission for approval and the

2 As the IPA uses pro rata basis here, the IPA means that all customers would essentially see the same costs
associated with the purchase of FutureGen 2.0 output, expressed in terms of cents per kWh.
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Commission’s power to bind alternative retail electric suppliers (“ARES”). (See 2013 Draft Plan

at 75-76.) ICEA, RESA, and IIEC argued that neither the IPA nor the Commission had the

authority to bind ARES. (See, e.g., ICEA Objections at 4-9; RESA Objections at passim; IIEC

Objections at 2-4.) Staff and FutureGen believe that the IPA and Commission have the authority

to bind ARES; in addition, Staff states its belief that utility hourly customers may be bound as

well. (See Staff Objections at 8-10, 12-16; FutureGen Objections at 5-8.) The debate appears to

boil down to whether, in the absence of an explicit statement in the IPA Act or Public Utilities

Act, ARES and hourly customers should be bound by the proposed sourcing agreement; parties

advocate either: (1) that the Commission is foreclosed from compelling ARES to be bound by

the sourcing agreement; or (2) it may use its discretion to approve and modify the proposed

sourcing agreement. After reviewing the Objections, the IPA’s continues to believe that, as Staff

succinctly stated, “the Commission has the discretion under the law to approve or not approve

sourcing agreements between ARES and . . . FutureGen2.0) . . . and between utilities and

[FutureGen 2.0].” (Staff Objections at 8.) Thus, IPA’s position remains unchanged.

2. Parties Bound

In its 2013 Procurement Plan, the IPA expressed the opinion that the sourcing agreement

should apply to all retail customers if it is approved. Staff, ComEd, and Ameren all appear to

agree with this conclusion, while pointing out that perhaps the 2013 Draft Plan did not

sufficiently clearly express that intent. (See Staff Objections at 12-16; ComEd Objections at 6-8;

Ameren Objections at 3.) ICEA, RESA, and IIEC argue that ARES cannot and should not be

bound.

Section 1-75(d)(5) of the IPA Act provides that “procurement plans” developed by the

IPA “shall include electricity generated using clean coal” to meet the state-mandated clean coal
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portfolio standard by year 2025. (20 ILCS 3855/1-75(d)(1).) In addition, Section 1-75(d)(5)

provides that “the Agency and the Commission shall consider sourcing agreements covering

electricity generated by power plants that were previously owned by Illinois utilities and that

have been or will be converted into clean coal facilities, as defined by Section 1-10 of this Act.”

(220 ILCS 5/1-75(d)(5).) It is clear that “procurement plans” refer to the Plan proposed in this

proceeding pursuant to Section 16-111.5 of the Public Utilities Act. (See 220 ILCS 5/16-111.5.)

Therefore, there is no question that the Commission has authority to consider and ultimately

require ComEd and Ameren to purchase electricity generated by a retrofitted clean coal facility

under the sourcing agreement presented by FutureGen to the IPA.

The Commission also has legal authority to both require ARES to procure electricity

from a retrofitted clean coal facility, and to require ARES to enter into a Sourcing Agreement to

procure that electricity. Section 16-115 of the Public Utilities Act imposes the following

requirements on alternative retail electric utility suppliers:

The Commission shall grant the application for a certificate of service authority if
it makes the findings set forth in this subsection based on the verified application
and such other information as the applicant may submit:

* * *

(5) That the applicant will procure renewable energy resources in accordance
with Section 16-115D of this Act, and will source electricity from clean
coal facilities, as defined in Section 1-10 of the Illinois Power Agency
Act, in amounts at least equal to the percentages set forth in
subsections (c) and (d) of Section 1-75 of the Illinois Power Agency
Act. For purposes of this Section:

(i) (Blank);

(ii) (Blank);

(iii) the required sourcing of electricity generated by clean coal
facilities, other than the initial clean coal facility, shall be limited
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to the amount of electricity that can be procured or sourced at a
price at or below the benchmarks approved by the Commission
each year in accordance with item (1) of subsection (c) and items
(1) and (5) of subsection (d) of Section 1-75 of the Illinois Power
Agency Act.

(220 ILCS 5/16-115(d)(5) (emphasis added).) Pursuant to these provisions, the Commission can

require ARES to both procure clean coal generated electricity, and enter into sourcing

agreements to procure that electricity.

However, the IPA believes that any procurement of clean coal electricity should be

competitively neutral. Given the significant migration of Eligible Retail Customers away from

Ameren and ComEd, and the likely future migration of customers from one supplier to another,

the IPA believes that any obligation to purchase the output of the FutureGen facility should be

shared among all present and future electricity suppliers, and hourly rate customers. In other

words, as posited in Staff’s alternative recommendation, FutureGen costs should be unavoidable

but spread in a competitively neutral way. Moreover, the obligation to purchase the output of the

FutureGen facility should be shared based on their pro rata share of the electricity consumption

of the each suppliers’ customers. The IPA believes that, in the absence of Staff’s alternative

proposal, Section 6.2 of the proposed FutureGen Sourcing Agreement adequately allocates the

obligation to purchase the output of the facility among each retail electric supplier based on the

suppliers’ customer load.

3. Procedural And Legal Standard Matters

Several parties have argued that there is insufficient time in the current docket to modify

the FutureGen sourcing agreement. The IPA appreciates the significant challenges of dockets
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with statutorily limited timeframes.3 There appear to be at least three options for the

Commission in dealing with the statutory timeframe:

 Require the parties to work within the statutory deadline as written;

 At the time of the Commission’s Final Order, decide the remaining open
substantive sourcing agreement issues (assuming the threshold matter of
authority) and invite parties to seek rehearing on those issues; or

 Accept FutureGen’s recommendation of a two-tiered approval process.

FutureGen’s proposes a two-tiered approach to Commission approval, where the

Commission approves the sourcing agreement in this proceeding, including an independently

determined price benchmark and a general determination that the costs of the sourcing agreement

fall below this benchmark and the statutorily-determined rate cap, and fills in specific cost and

return-related items in a subsequent proceeding. (See FutureGen Objections at 16-18.) The IPA

has no objection to this approach, because sufficient information can be provided to litigate the

statutory requirements for approval in this docket. First, the IPA filed information provided by

FutureGen with its September 28, 2012 filing in Appendix IV to the 2013 Plan titled “Project

Cost and Ratepayer Impacts Reference Case Cost of Electricity”; and FutureGen has provided

additional cost information with its Objections. Second, the IPA intends to follow the procedure

in Section 1-75(d)(5) for the Commission to approve the appropriate “benchmark” for the rate.4

(See 20 ILCS 3855/1-75(d)(5).) The 1-75(d)(5) “benchmark” is a threshold issue for

Commission approval in the IPA Act, although the IPA reminds the stakeholders that the IPA

3 Although the IPA regrets issues related to late availability of the sourcing agreement online, the IPA notes that the
eDocket timestamp on Part 2 of its initial filing rebuts IIEC’s assertion that the sourcing agreement was not timely
filed; in fact, it is labeled as having been filed at “September 28, 2012 5:00 PM.” (Compare
http://www.icc.illinois.gov/docket/files.aspx?no=12-0544&docId=187960 with IIEC Objections at 2 n.1.)
4 Specifically, “The Agency and the Commission may approve any such utility sourcing agreements that do not
exceed cost-based benchmarks developed by the procurement administrator, in consultation with the Commission
staff, Agency staff and the procurement monitor, subject to Commission review and approval.” (20 ILCS 3855/1-
75(d)(5).)
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Act does not provide for stakeholder participation in developing or reviewing this benchmark.

The IPA is working with Staff on the procedural issues regarding how to get the benchmark

appropriately in front of the Commission for approval.

Additionally, the cost information provided by FutureGen allows the parties to litigate

compliance with Section 16-111.5(d)(4). (Cf. IIEC Objection at 3, 5-6.) This section requires

that the IPA portfolio provide: “adequate, reliable, affordable, efficient, and environmentally

sustainable electric service at the lowest total cost over time, taking into account any benefits of

price stability.” (220 ILCS 5/16-111.5(d)(4); see, e.g., Staff Objection at 18-19.)

With regard to whether there is sufficient evidence to litigate this standard, previous

Commission approvals of long-term contracts are instructive. The Commission gave a template

for approval of long-term contracts that are above the contemporary market in ICC Docket No.

09-0373, when the Commission approved a long-term renewable resource procurement over

certain parties’ objections:

These comments [from a party objecting to the long-term purchase] include a
concern with an ever growing list of state mandated long-term ratepayer and
customer funded contracts that are already approaching a significant percentage of
the eligible and ARES customer portfolio. ICEA argues that state mandated or
supported long-term contracts have already become such a large part of the state's
supply portfolio that customers are already in peril of stranded costs and market
dysfunction.

* * *

Additionally, the Commission understands that the proposal to acquire long-term
renewable resources is intended to be combined with shorter-term REC
acquisitions to meet the RPS requirements in the statute. At this time, the long-
term renewable acquisition is not intended to supplement the statutory
requirements.

* * *

ICEA asserts that the IPA failed to demonstrate how it will ensure maximum
benefits to the citizens of Illinois, including any information as to the impact upon
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Illinois customers. ICEA claims the IPA failed to demonstrate how implementing
the recommendations in the Plan will lead to the “lowest total cost over time,
taking into account any benefits of price stability.” [220 ILCS 5/16-111.5(d)(4)]
Notwithstanding ICEA’s concerns, the Commission believes the IPA‟s Appendix
K is sufficient for the 2010-2011 procurement. These issues should be discussed
in any workshop process going forward.

(ICC Docket No. 09-0373, Final Order dated December 28, 2009 at 119-120.) The Commission

approved the long-term procurement based on the outline of a PPA from Appendix K, which, as

the Commission pointed out, was “sufficient.” Between the cost information provided by

FutureGen and the significantly more detailed sourcing agreement (which, like Appendix K, is

subject to Commission modification) meets both the standard set out in ICC Docket No. 09-0373

for long-term contract approval generally and specifically for compliance with Section 16-

111.5(d)(4) of the Public Utilities Act.

Finally, the IPA appreciates Staff pointing out that the 2013 Draft Plan as currently

written suggested that the IPA only requests Commission approval of a sourcing agreement with

consensus approval. (See Staff Objections at 17.) Although the IPA has a strong preference for

provisions with consensus or majority support, the IPA did not intend to suggest that stakeholder

consensus or majority approval is a necessary prerequisite for the Commission to approve the

sourcing agreement.

4. Proposed Modifications To The Sourcing Agreement

As noted above, the Commission has the authority to modify the sourcing agreement; as a

result it is appropriate for the Commission to consider the modifications proposed by each of the

parties. In the IPA’s review of the proposals, none of the proposed modifications are

unreasonable on their face. As a result, the IPA awaits the Replies to Objections when

FutureGen and other stakeholders will have a chance to respond to each others’ proposals. As a
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general matter, however, the IPA favors modifications that reduce administrative burdens on all

parties and ratepayers, effectuate competitive neutrality, and ensure that FutureGen 2.0

minimizes over- and under-recovery.

B. Renewable Energy Resources Fund Issues

Pursuant to Section 1-56 of the Illinois Power Agency Act, the IPA is responsible for

“administering” the Renewable Energy Resources Fund (“1-56 Fund”) “to procure renewable

energy resources.” (20 ILCS 3855/1-56(b).) The money in the 1-56 Fund comes from

Alternative Retail Electric Suppliers, while utilities hold additional funds calculated in a similar

manner and collected from hourly rate customers. (See 220 ILCS 5/16-115D (ARES); 20 ILCS

3855/1-75(c)(5) (hourly customers).) In the 2013 Plan, the IPA has suggested that the utility-

held funds, previously unspent, be used to mitigate a portion of any potential curtailments of the

long-term renewable resource contracts due to Renewable Resource Budget limits. There appear

to be no objections to this recommendation.

The IPA reiterates that the IPA has direct administrative authority over the 1-56 Fund.

(See 20 ILCS 3855/1-56(b).) However, the IPA does not have absolute discretion over the use of

the 1-56 Fund. In addition to requirements regarding fuel mix and minimum distributed

generation purchases, the IPA calls parties’ attention to two restrictions on what the IPA may

purchase with the funds:

(c) The Agency shall procure renewable energy resources at least once each year
in conjunction with a procurement event for electric utilities required to
comply with Section 1-75 of the Act and shall, whenever possible, enter into
long-term contracts on an annual basis for a portion of the incremental
requirement for the given procurement year.

(d) The price paid to procure renewable energy credits using monies from the
Illinois Power Agency Renewable Energy Resources Fund shall not exceed the
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winning bid prices paid for like resources procured for electric utilities
required to comply with Section 1-75 of this Act.

(20 ILCS 3855/1-56(c)-(d) (emphasis added).)

Although the IPA is the sole administrator of the 1-56 Fund and does not need

Commission approval to spend funds according to the statute, several parties (including the IPA)

are recommending uses of the 1-56 Fund that would or could affect the design of programs that

have been or will need Commission approval. Examples include the long-term renewables

contracts ordered in ICC Docket No. 09-0373 and a legal requirement for procurement of

distributed renewable energy resources on behalf of utility customers. The IPA has not

previously conducted a procurement using 1-56 Fund money because at the time of the most

recent renewable resource procurements, the 1-56 Fund money had been “borrowed” by the State

of Illinois, and were unavailable to the IPA. Thus, because the IPA and the stakeholders are new

to the 1-56 Fund, the IPA wished to allow this docket to provide a forum for important and

necessary discussion.

The IPA wishes to reiterate that while it is the sole administrator of the 1-56 Fund and

Sections 16-111.5 and 16-115D of the Public Utilities Act do not provide the Commission with a

mechanism for reviewing IPA use of the 1-56 Fund, the statutory provisions above demonstrate

the limits on IPA authority to purchase using that fund. The Commission exercises indirect

review authority by authorizing purchases on behalf of Eligible Retail Customers, such as the

long-term renewable resources contracts ordered in ICC Docket No. 09-0373. Thus, although

the IPA agrees with ELPC that the 1-56 Fund is anticipated to have significant funds and could

be used for purchase of significant additional resources, the IPA is constrained by 1-56(c) and

Commission Orders authorizing procurements as to what use may be made of the funds under
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the current version of the IPA Act. (See ELPC Objections at 3-4 (estimating future 1-56 Fund

balances); cf. id. at 4-6 (suggesting that the Commission can force the IPA to spend 1-56 Fund

without addressing Section 1-56(c) issues outlined above).)

1. Long-Term Renewables Contracts

a. Background

As part of the IPA’s 2010 Procurement Plan, the Commission ordered the IPA to procure

energy and renewable credits pursuant to contract terms approved in Appendix K to the final

Commission-approved Plan. (See ICC Docket No. 09-0373, Final Order dated December 28,

2009 at 115-117, see also id. at 117-120 (discussing and rejecting objections).) Each winning

renewable energy generator on one end and each the two Participating Utilities (ComEd and

Ameren) on the other are the parties to the bilateral contracts. All of the contracts contain

provisions allowing for curtailment of utility purchases in the event that the cost cap in Section

1-75(c)(2)(E) was exceeded during a delivery year for a particular utility – in other words, when

the aggregate cost of the renewable component of the bilateral contracts between one of the

utilities and the winning generators exceeded the cost cap. (See 20 ILCS 3855/1-75(c)(2)(E); see

also, e.g., Ameren Objections and Comments filed October 4, 2012 at 7-9 (quoting curtailment

provision from contracts).)

According to the load forecasts and supporting narrative presented by ComEd and

Ameren, it is possible that both utilities may be able to invoke the curtailment provision as early

as delivery year 2013.5 (See 2013 Draft Plan at 83-84, Ameren Objections at 7.) Based on a

review of the load forecasts and other documentation, the IPA has concluded that the primary

5 The IPA notes I-CARE’s objection that a curtailment is not likely to occur during the current (2012) delivery year.
(See I-CARE Objection at 5-6.) The IPA notes that “Spring 2013” is part of the 2012 delivery year, and thus the
language in the 2013 Draft Plan provides the Commission and stakeholders with the necessary flexibility if
municipal aggregation on the November, 2012 ballot leads to curtailment.
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cause is customer migration from the IPA-procured portfolio to options other than bundled utility

service, particularly municipal aggregation. Thus, for three reasons, the IPA proposes to use 1-

56 Funds to purchase renewable resources that have been curtailed pursuant to the bilateral

contracts.

The first reason is cost causation. Simply put, the IPA has concluded that due to

customer switching, Eligible Retail Customer load has declined to the point that curtailment is

anticipated. Although the 1-56 Fund includes money from customers who are not eligible for

IPA-procured service (for instance, larger commercial and industrial customers), the amount

taken from the 1-56 Fund to make up for curtailment, at least in the short term, is expected to be

directly related to the load of Eligible Retail Customers who have left bundled service. In

addition, as ELPC points out in its Objections, the 1-56 Fund balance and collections are

increasing due to that same flow of customers from bundled to non-bundled service. (See ELPC

Objections at 3.) This similarly addresses and rebuts the IIEC concern that “ACP funds . . .

[would be used] to pay stranded costs associated with electric service provided only to electric

utilities on a long-term basis.” (See IIEC Objections at 7-8.)

The second reason is to support the state’s policy in favor of renewable energy generation

and allow the renewable energy generators to remain afloat while a more permanent solution

may be developed by the stakeholders. (See, e.g., I-CARE Objections at 4-5.) The IPA

appreciates Staff’s suggested clarification that using the 1-56 Fund is meant to avoid adverse

consequences for the renewable resource developers. (See Staff Objections at 68.) However, the

clarification does not change the IPA’s conclusion.

The third reason is that the IPA believes that purchase of the REC portion of renewable

resources curtailed by the utilities may be the only statutorily allowable purchase pursuant using
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the 1-56 Fund pursuant to Section 1-56 of the IPA Act. First, in this year’s plan, there are no

anticipated procurements (of renewable resources or any other products), so the Section 1-75(c)

requirement that a purchase be made “in conjunction with a procurement event for electric

utilities” cannot be met for any other renewable resources. (20 ILCS 3855/1-75(c).) Second, for

products where there is not a procurement by utilities in the current year, there is no “winning

bid pric[e] paid for like resources procured for electric utilities” as required by Section 1-75(d) to

set a price ceiling. (20 ILCS 3855/1-75(d).) If the IPA were to use 1-56 Fund money to

purchase a product that was not procured for the 2013 delivery year – for instance, one-year

Illinois wind RECs, or five-year Illinois solar distributed generation RECs from a source under

25kV – there would be no protective price ceiling, and there is no statutory mechanism for the

Procurement Administrators to create, and the Commission (in conjunction with Staff and the

Procurement Monitor) to approve, a consumer-protecting benchmark for those products.6

Finally, the IPA notes a corollary to the three above reasons, namely that using the 1-56

Funds on long-term renewable curtailment mitigation satisfies ELPC’s helpful reminder of

Section 1-56(c)’s requirement of an annual purchase in conjunction with a Section 1-75

purchase. (See ELPC Objections at 4.) Although the long-term renewable contracts were not

procured this year, the fixed imputed REC price from the contracts to be used for measuring

compliance with the Renewable Resource Budget and the known prices for the bundled products

over the life of the long-term contracts ensures that the imputed IPA purchase price for RECs is

determined using these Commission-approved terms during the pendency of the contract. (See,

e.g., 2013 Draft Plan at 79 (imputed REC price for determining Renewable Resource Budget

compliance is fixed), Ameren Objections at 10-11 (same, citing to Commission Orders).)

6 The IPA could engage its own Procurement Administrators to set relevant benchmarks.
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As a result, the IPA reaffirms its plans to use 1-56 Fund to purchase any curtailed RECs

from the long-term renewable contracts. The IPA recognizes that there are procedures in the

contracts through which the utility must seek Commission approval to declare a curtailment

event and conditions its intent to purchase upon appropriate outcome of those future anticipated

proceedings.

2. Distributed Generation Procurement (ACP Issues Only)

The IPA faces a difficult situation involving procurement of distributed renewable

resources. On one hand, the IPA is aware of and seeks to comply with the distributed renewable

resource purchase requirements in Section 1-75(c)(1) (for Eligible Retail Customers) and 1-56(b)

(for non-bundled rate customers) of the IPA Act. (See 20 ILCS 3855/1-75(c)(1) and 1-56(b).)

The IPA also understands that the Commission’s Order regarding the 2012 Plan required the IPA

to conduct workshops with stakeholders to develop a framework for purchase of distributed

renewable resources for both utility and non-utility customers. The IPA presented the findings

from a workshop process and other stakeholder input in Section 8.2 of the 2013 Draft Plan. (See

2013 Draft Plan at 86-92.)

On the other hand, as explained above, the only products to be purchased for the 2013

delivery year for utility customers are associated with any curtailment in utility delivery under

the long-term renewable contracts. As described above, there are statutory and policy concerns

with purchasing any resources with 1-56 Fund money when there is no comparable utility

purchase in the same year. (See 20 ILCS 3855/1-56(c).)

The IPA is faced with a choice between two unappealing alternatives. The parties did not

address this issue directly, although Staff recommended that the IPA procure distributed

renewable resources “only after the Commission finds that the RPS budgets and available ACP
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funds allow.” (Staff Objections at 71.) Because spending the 1-56 Fund requires a Section 1-75

procurement first, and no party appears to be recommending a Section 1-75 procurement of

renewable resources, the IPA reluctantly agrees with Staff and the implication that no distributed

renewable resources will be procured at this time.

C. Distributed Generation Program (Non-ACP Issues)

The IPA greatly appreciates the recommendations of Staff, ComEd, Ameren, and

ExGen/CNE regarding the proposed structure of the distributed generation program that the IPA

outlined in the 2013 Draft Plan. Although they did not submit an Objection on the topic, the IPA

also thanks ELPC for its leadership in the workshop process leading up to the August 15, 2012

Draft Plan for Public Comment, along with all parties that participated. With the caveat from

above that – per Staff’s recommendation – no procurement will occur for the 2013 delivery year,

the IPA is looking forward to any additional comments from stakeholders and guidance from the

Commission. As both Staff (“While there is no reason for the Commission to decide the issue,

now, Staff recommends that the Commission indicate whether it wishes the IPA to address the

issue when the IPA returns seeking approval7 of its distributed generation program”) and ComEd

(“However, that type of program development will be better accomplished in the context of

workshops when the time is appropriate.”), the Commission need not approve the IPA’s

proposed distributed generation plan, but may provide valuable guidance for future proposals.

(Staff Objections at 72; ComEd Objections at 20.)

7 The IPA reiterates its belief that it does not require Commission approval of any plan to spend the 1-56 Funds
under its jurisdiction, but that it recognizes that there should be harmony between its DG programs and any utility
DG programs in order to avoid marketplace confusion or ambiguity.
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D. Energy Efficiency/TRC Test

Both Staff and C3 provided comments regarding proposed expansion of utility energy

efficiency programs, both specifically addressing utilities’ application of the Total Resource Cost

(“TRC”) test. (See Staff Objections at 56-62; C3 Objections at passim.) The IPA does not

oppose either of these objections, but notes that it did not (nor does it believe it was required to)

review the utilities’ TRC calculations. The IPA defers to the Commission’s expertise with

regard to evaluating TRC calculations from utility energy efficiency plan dockets.

III.

CONCLUSION

The Illinois Power Agency once again thanks the parties who filed Objections for

advancing the discussion. With the exception of the Objections to which the IPA has expressly

agreed herein, the IPA requests that the Commission approve the Plan as submitted by the IPA.

Dated: October 15, 2012 Respectfully submitted,

Illinois Power Agency

By:____________________________
One of its Attorneys

Henry T. Kelly Michael R. Strong
Kelley Drye & Warren LLP Chief Legal Counsel
333 West Wacker Drive Illinois Power Agency
Suite 2600 160 N. LaSalle St., Suite C-504
Chicago, Illinois 60606 Chicago, Illinois 60601
312-857-2617 312-814-4635
HKelly@KelleyDrye.com Michael.Strong@Illinois.gov
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Director of the Illinois Power Agency, that the above Verified Response to Parties' Objections 
on Behalf of the Illinois Power Agency was prepared under her direction and supervision, that 
she knows the contents thereof, and that the same is true to the best of her knowledge, 
information, and belief 

Arlene A. Juracek 

Subscribed and sworn to me 
This 15th day of October, 2012 



STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

ILLINOIS POWER AGENCY

Petition for Approval of the
220 ILCS 5/16-111.5(d) Procurement Plan

:
:
:
:
:

Docket No. 12-0544

NOTICE OF FILING

Please take notice that on October 15, 2012, we caused to be filed via electronic mail
with the Illinois Commerce Commission, Verified Response To Parties’ Objections On Behalf
Of The Illinois Power Agency. Copies of the foregoing document is hereby served upon you.

Henry T. Kelly, attorney for
the Illinois Power Agency

CERTIFICATE OF SERVICE

I, Henry T. Kelly, an attorney, on oath state that I served a copy of the foregoing Notice
of Filing and Verified Response To Parties’ Objections On Behalf Of The Illinois Power
Agency on the service list maintained on the Illinois Commerce Commission’s eDocket system
for the instant docket via electronic delivery on October 15, 2012.

Henry T. Kelly

Kelley Drye & Warren LLP
333 W. Wacker Drive
Suite 2600
Chicago, Illinois 60606
(312) 857-7070
(312) 857-7095 (Facsimile)


