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BEFORE THE ILLINOIS COMMERCE COMMISSION 
STATE OF ILLINOIS 

 
The Illinois Power Agency ) 
       ) 
Petition for Approval of the  ) ICC Docket No. 12-0544 
220 ILCS 5/16-111.5(d) ) 
Procurement Plan  )  
 

VERIFIED RESPONSE TO OBJECTIONS REGARDING  
THE ILLINOIS POWER AGENCY'S  

2013 PROCUREMENT PLAN 
ON BEHALF OF THE  

ILLINOIS COALITION TO ADVANCE RENEWABLE ENERGY 
 

The Illinois Coalition to Advance Renewable Energy ("I-CARE"), by its counsel Quarles 

& Brady LLP, and pursuant to the October 4, 2012 Ruling of the Administrative Law Judge, 

respectfully submits the following Response to Objections regarding the 2013 Procurement Plan 

("Plan") filed by the Illinois Power Agency ("IPA") with the Illinois Commerce Commission 

("Commission") on September 28, 2012.1   

I. 

Introduction 

Renewable energy development in Illinois has been a major success.  Not only has it 

achieved important environmental goals and brought enormous economic development to the 

State; it has yielded financial benefits to Illinois ratepayers -- by the IPA's estimate, it lowered 

wholesale energy prices by $177 million in 2011 alone. 

                                                            
1 I-CARE's members, as described on pages 2-4 of I-CARE's October 3, 2012 Verified 
Objections, are leading supporters of renewable energy projects in Illinois, nationally, and 
internationally.  I-CARE's members include ACCIONA Energy North America Corporation; 
EDP Renewables North America LLC; Iberdrola Renewables, LLC; Invenergy LLC; and 
NextEra Energy Resources, LLC.  This Response represents the position of I-CARE as a 
coalition but may not represent the views of any particular member of I-CARE.  
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I-CARE is an ad hoc coalition comprised of renewable energy companies that have been 

an integral part of the Illinois renewables success story and wish to see Illinois continue as a 

national leader in renewable policy and development.  (See I-CARE October 3, 2012 Verified 

Objections at 2-5.)  I-CARE's October 3, 2012 Verified Objections supported the IPA's proposal 

to address a technical glitch in the funding mechanism for the long-term renewables contracts 

that were approved in 2009 by the IPA and the Commission and entered into in 2010 (the 

"Renewables Contracts").  I-CARE's Verified Objections set forth the relevant provisions in the 

Renewables Contracts, and explained the appropriate timing to convene workshops to further 

define the IPA's proposal and to initiate the Commission proceeding that must occur prior to the 

utilities curtailing their purchases under the Renewables Contracts. 

Several of the other parties' October 3, 2012 filings also commented on the IPA's 

proposal to develop a solution to that potential funding problem.2  Those filings indicate a 

relatively broad consensus in favor of -- and certainly an absence of any broad opposition to -- 

the IPA's proposal.  In moving forward with the IPA's proposal, it important that stakeholders be 

methodical, both in order to add certainty to the details of the proposal, and to adhere to the 

terms of the Commission-approved Renewables Contracts. 

This Response (1) summarizes the general support for the IPA proposal to address the 

potential funding problem; (2) explains why the Commission should not approve a curtailment in 

this proceeding; and (3) further discusses the timing for workshops to add definition to the IPA's 

proposal. 

                                                            
2 The filings made by the parties on October 3, 2012 contained a variety of titles.  For the sake of 
uniformity and brevity, those October 3, 2012 filings are referred to herein using the filing 
party's name and "Objections" to describe the filed document.  However, as further discussed 
herein, many parties did not actually "object" to the IPA's proposal regarding the solution to the 
funding mechanism for the long-term renewable contracts -- on the contrary, there is significant 
support for that proposal, and little, if any, opposition. 
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II. 

The IPA's Proposal To Use The Funds To Address A Potential 
Shortfall In Payments Under The Renewables Contracts Is Appropriate 

 
Under the IPA's proposal, funds collected from statutorily-required Alternative 

Compliance Payments ("ACP") collected from Retail Electric Suppliers and held in the IPA's 

Renewable Energy Resources Fund ("RER Fund") as well as ACP funds collected and held by 

the utilities (collectively, the "Funds") would be used, as necessary, to ensure that the obligations 

under the Renewables Contracts to supply renewable energy credits ("RECs") are honored and 

remain in place.  (See IPA Plan at 3, 79-86; see also IPA Draft Plan at3, 76-82, available at 

http://www2.illinois.gov/ipa/documents/2013-Procurement-Plan-PUBLIC-COMMENT-8-15-11-

corrected-figure-captions.pdf.)   

I-CARE supports the IPA's proposal.  (See I-CARE Objections at 4-10.)  The 

Commission Staff also supports the IPA proposal, repeatedly characterizing it as "appropriate."  

(See Staff Objections at 66-70.)  Staff also suggests modified language for the IPA Plan that 

provides a further affirmative endorsement of the IPA's proposal.  (See id. at 70 (suggesting that 

the Commission include language that: "Use of these funds is consistent with the IPA's belief 

that ACP money is intended to aid RPS compliance on behalf of ARES customers.").) 

Furthermore, Wind on the Wires endorses the IPA's proposal.  (See Wind on the Wires 

Objections at 1 ("We applaud the IPA for its proposal to use utility alternative compliance 

payment funds and money from the Renewable Energy Resources Fund as a backstop to any 

renewable energy resource contracts that may be curtailed in the 2013-2014 delivery period.").) 

A number of other parties comment on the IPA's proposal regarding the potential use of 

the Funds, and none of them substantively oppose the proposal.  For example, Ameren Illinois 

Company ("Ameren") and Commonwealth Edison Company ("ComEd") both provided 
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substantive comments about the IPA's proposal; although each requests some additional detail or 

language modifications, neither opposes the proposal.  (See Ameren Objections at 5-11; ComEd 

Objections at 16-20 ("ComEd does not object to the use of the ACP funds collected from 

ComEd's hourly customers being use to offset, in some fashion, the reduced purchases of 

renewable under the long-term contracts."; "ComEd expresses no opinion and takes no position 

one way or another regarding any proposal for the IPA to use funds in the IPA RERF to purchase 

RECs from the other counter-parties to the LT Renewables Contracts that are curtailed pursuant 

to the statutory caps….").) 

Likewise, Exelon Generation/Constellation NewEnergy (collectively "Exelon") and the 

Illinois Competitive Energy Association ("ICEA") note that although they do not endorse the use 

of the Funds as a long-term solution to the technical funding issue, they do not have any 

objection to the IPA's proposal to use the Funds to address the funding issue in the shorter term.  

(See Exelon Generation/Constellation NewEnergy Objections at 11 ("Exelon does not oppose the 

proposal in recognition of the fact that the IPA has inherited a difficult situation in that 

commitments were made under long term renewable procurements that are not necessarily 

sustainable by utility bundled customers within the statutory rate cap."); ICEA Objections at 13 

("For purposes of this year's Plan, ICEA does not oppose the use of ACP funds that have already 

been collected, given the difficulty of the specific and current situation coupled with the failure 

to use those funds for the purchase of renewable energy in the past.").)  The Retail Energy 

Supply Association ("RESA"), which, like ICEA, represents some members of the competitive 

supplier community, expresses no objection to the IPA proposal regarding the funds.  (See 

generally RESA Objections.)  The Environmental Law and Policy Center ("ELPC") similarly 

does not object to the Plan's proposal regarding the Funds, and instead focuses on the use of 
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additional Funds to be used to purchase additional renewable energy resources.  (See ELPC 

Objections at 4-5.) 

Like Exelon and ICEA, the Illinois Industrial Energy Consumers ("IIEC") acknowledges 

the position that the IPA is in as a result of unanticipated customer switching.  (See IIEC 

Objections at 7 ("IIEC understands the difficult situation the IPA is in.").)  Thus, similar to 

Exelon and ICEA, IIEC states that the ACP funds collected from switched customers "should not 

be used, in the long term, to pay utility contracts for renewable resources."  (Id. at 8.)  The IIEC 

adds that references to ACP funds that are collected form ARES customers should be removed 

from pages 85-86 and 92 of the IPA Plan. (See id.)  Such a deletion seems unnecessary, since the 

IPA itself explained that it is not seeking Commission approval of its use of the Funds, but rather 

is merely advising all parties of the IPA's intentions.  (See IPA Plan at 85.)   

Finally, none of the other parties that filed Objections expressed any opposition to the 

IPA's proposal regarding use of the Funds.  (See generally FutureGen Industrial Alliance, Inc. 

Objections; C3 Energy Objections.)  

In sum, although several parties advocate some modifications to or clarifications of the 

IPA's proposal regarding the potential use of the Funds with respect to the Renewables 

Contracts, there is an apparent agreement that the IPA's proposal provides a framework to 

address a potential glitch in the funding mechanism of the Renewables Contracts. 
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III. 

The Commission Should Not Approve A Curtailment In This Proceeding 
 
I-CARE appreciates the clear consensus in favor of the IPA proposal to use the Funds to 

cover a potential shortfall in payment under the Renewables Contracts, should large-scale 

customer switching continue.  (See IPA Plan at 85-86.  See also Staff Objections at 66-70; I-

CARE Objections at 4-10; Wind on the Wires Objections at 1; Ameren Objections at 5-11; 

ComEd Objections at 16-20; Exelon Objections 11; ICEA Objections at 13.).)  However, certain 

language in the IPA Plan appears to call for premature Commission authorization of the 

curtailment of renewable purchases under the Renewables Contracts.  (See id. at 3-4, 84.)  

Certain parties' Objections also seem to suggest that the Commission should use the instant 

proceeding to approve the curtailment.  (See, e.g., Ameren Objections at 9; ComEd Objections at 

16.)  Such an approval is unnecessary at this time, appears to be inconsistent with other parts of 

the IPA Plan, and is inconsistent with the mechanism set up in the Renewables Contracts 

themselves.  (See I-CARE Objections at 5-7; Wind on the Wires Objections at 7-9.)  

Although it is appropriate for the IPA to be prepared to use the Funds to bridge any 

funding gap that might arise associated with the Renewables Contracts, it is unnecessary and 

would be inappropriate for the Commission to approve a curtailment under the Renewables 

Contracts at this time.  Similarly, Commission determination of the specific mechanism by 

which the funding process would work in the event of a future curtailment, before the parties 

have had any opportunity to conduct a workshop process such as that proposed by the IPA, 

would be premature.  

The IPA Plan recognizes that some future event might trigger the need for a curtailment: 

"purchases under the long term renewable contracts may need to be reduced."  (Id. at 84.)  
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(Emphasis added.)  However, there has been no finding -- in the IPA Plan or otherwise -- that a 

curtailment is required now.  On the contrary, the IPA Plan makes it clear that the need for, and 

amount of, any curtailment will not be known until at least the Spring of 2013.  (See id. at 84, 

86.)  Although they seek Commission authorization for a curtailment now, neither ComEd nor 

Ameren contest the fact that parties will not know whether a curtailment is necessary until well 

into 2013.  (See Ameren Objections at 9-10 (referencing the use of the March 2013 forecast to 

determine whether a curtailment is necessary); see ComEd Objections at 17 (quoting the IPA 

Plan reference to the use of future forecasts that will determine the necessity for a curtailment 

and noting ComEd's "general agreement with the presumed intent" of that language).)   

The IPA Plan sets forth a process for the submission of future load forecasts, future 

calculations of necessary reductions, and a process for review of that information in the future by 

the IPA and the Commission.  (See IPA Plan at 83-86.)  I-CARE and Wind on the Wires support 

that general approach.  (See I-CARE Objections at 5-7; Wind on the Wires Objections at 7-9.)  

Notably, Staff appears to accept that approach as well.  (See Staff Objections at 66-70.)  As 

explained in I-CARE's Objections, this approach is generally consistent with the process 

anticipated by the language of the Renewables Contracts themselves, which contemplates future 

Commission action in the event of a funding shortfall.  (See I-CARE Objections at 6-7; see also 

Wind on the Wires Objections at 8.)  Thus, before a public utility would stop making full 

payments under the contract because of a funding issue, the utility would go before the 

Commission, either to obtain Commission approval to pay less than the full amount due under 

the contract, or to obtain some other clarification of the parties' rights.  Accordingly, should a 

situation arise with regards to the funding of the Renewables Contracts, the Commission will be 

called upon to exercise its authority to the extent applicable at that time. 
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References to Commission action in this proceeding that would actually approve any 

curtailment are inappropriate, as are requests for Commission approval of a specific funding 

mechanism.  Prior to any such action, the parties should collaborate in the type of workshop 

process that the IPA Plan suggests.  

IV. 

The Workshop Process Should Commence Before The Need For Curtailment Arises  

The parties' Objections demonstrate that a workshop approach makes sense to further 

define the IPA's proposal regarding the potential use of the Funds to cover a possible funding 

shortfall under the Renewables Contracts.  As explained above, there is affirmative support for 

the IPA's proposal from several parties.  (See, e.g., IPA Plan at 85-86.  See also Staff Objections 

at 66-70; I-CARE Objections at 4-10; Wind on the Wires Objections at 1; Ameren Objections at 

5-11; ComEd Objections at 16-20; Exelon Objections 11; ICEA Objections at 13.)  There is also 

a general consensus that the details of the IPA's proposal need to be further defined and refined 

so that they are mechanically appropriate as well as fair and equitable to the involved parties.  

(See, e.g., Staff Objections at 69; I-CARE Objections at 8-9; Wind on the Wires Objections at 8-

9; Ameren Objections at 6; ComEd Objections at 16-19; ICEA Objections at 13-14.)  A 

workshop approach also would be consistent with the Commission's direction given at the time it 

approved the Renewables Contracts, when it recognized the need for some leeway to allow 

parties to debate and facilitate the implementation of the "details of the contracts."  (ICC Docket 

No. 09-0373, Dec. 28, 2009 Order at 117.) 

For any alternative funding structure to work effectively, the details should be developed 

to ensure that the mechanism can be in place before any short-fall in funds occurs.  In this 

respect, the Renewables Contracts already require action by the Commission in the event of a 

shortfall before a pro-rata reduction of payments to the renewable providers could occur, so it 
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appears that a viable mechanism for coordinated regulatory oversight and action already exists.  

Nevertheless, steps should be taken to better prepare for that potential Commission proceeding. 

While immediate informal discussions among stakeholders could be useful, the workshop 

process should begin no later than the beginning of 2013, immediately following the 

Commission enters its Order in the instant proceeding, and prior to the revised load forecasts 

being issued.  Doing so will allow the parties to (1) know what occurred with the municipal 

aggregation referendums to be decided in Chicago and other Illinois municipalities in the 

upcoming election, and (2) know the form of the IPA Plan approved by the Commission, while 

still providing the parties with time to conclude the workshop with a workable mechanism before 

any possible curtailment is necessary as a result of the March 2013 updated load forecasts. 

V. 
 

Conclusion 

 The IPA's thoughtful proposal to bridge a funding gap that could occur in the funding of 

IPA- and Commission-approved Renewables Contracts as a result of unforeseen, large scale 

customer migration has garnered support among Staff and several parties; additional parties note 

that they do oppose implementing the IPA's proposal under the circumstances that they believe 

are likely to develop.  The Funds that would be used under the IPA's proposal are specifically 

designated for use in procuring RECs -- it is both legal and entirely sensible for the interested 

parties to negotiate a mechanism that can preserve the Renewables Contracts in a way that will 

not increase costs to customers or any stakeholder, and will preserve Illinois' standing as a leader 

in renewable energy. 

 In accordance with its comments in the instant Response and in its October 3, 2012 

Objections, I-CARE supports the IPA's proposal -- should it be necessary to avoid a funding 
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shortfall -- and looks forward to working with the IPA and the interested parties to further define 

the IPA's proposal. 

      Respectfully submitted, 

      THE ILLINOIS COALITION TO ADVANCE 
      RENEWABLE ENERGY 
 
 
      /s/Christopher J. Townsend 
      Christopher J. Townsend 
      One of its Attorneys  
       
 
Christopher J. Townsend 
Christopher N. Skey 
Quarles & Brady LLC 
300 North LaSalle Street, Suite 4000 
Chicago, IL 60654 
Telephone: (312) 715-5000 
christopher.townsend@quarles.com 
christopher.skey@quarles.com 
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STATE OF ILLINOIS ) 

   )  SS 
COUNTY OF COOK ) 
 
 

VERIFICATION 
 

Christopher J. Townsend, being first duly sworn, on oath deposes and says that he is one 
of the attorneys for the Illinois Coalition to Advance Renewable Energy, that he has read the 
above and foregoing Verified Response, knows of the contents thereof, and that the same is true 
to the best of his knowledge, information, and belief. 

 

            
       ____________________________________ 
 Christopher J. Townsend 
Subscribed and sworn to me 
this ___ of October 2012. 
 
 
___________________________________ 
 
 


