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BEFORE THE ILLINOIS COMMERCE COMMISSION 
STATE OF ILLINOIS 

 
The Illinois Power Agency ) 
       ) 
Petition for Approval of the  ) ICC Docket No. 12-0544 
220 ILCS 5/16-111.5(d) ) 
Procurement Plan  )  
 

VERIFIED RESPONSE TO OBJECTIONS REGARDING  
THE ILLINOIS POWER AGENCY'S  

2013 PROCUREMENT PLAN 
ON BEHALF OF 

THE COALITION OF ENERGY SUPPLIERS 
 

The Coalition of Energy Suppliers ("CES"), by its counsel Quarles & Brady LLP, and 

pursuant to the October 4, 2012 Ruling of the Administrative Law Judge, respectfully submits 

the following Response to Objections regarding the 2013 Procurement Plan ("Plan") filed by the 

Illinois Power Agency ("IPA") with the Illinois Commerce Commission ("Commission") on 

September 28, 2012.1   

CES is an ad hoc coalition comprised of retail electric suppliers ("RESs") that participate 

in the competitive energy markets in Illinois and throughout the United States.  As such, CES has 

a profound interest in the continued vibrant development of the Illinois competitive market for 

electricity.  That interest aligns with goals of the Public Utilities Act ("Act") and with the pro-

competitive policy position that the Commission has endorsed for years.  (See, e.g., 220 ILCS 

5/16-101A(b) ("Competition in the electric services market may create opportunities for new 

products and services for customers and lower costs for users of electricity."); 220 ILCS 5/16-

101A(d) ("The Illinois Commerce Commission should act to promote the development of an 

                                                            
1 CES's members are leading competitive energy suppliers in Illinois and nationally.  CES's 
members include IGS Energy; MidAmerican Energy Company; and North American Power and 
Gas, LLC.  This Response represents the position of CES as a coalition but may not represent the 
views of any particular member of CES.  
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effectively competitive electricity market that operates efficiently and is equitable to all 

consumers."); ICC Docket No. 11-0282, Jan. 10, 2012 Order at 195 (noting that the Commission 

"strongly embraces retail competition in the energy markets" and is suspicious of impediments 

that "might slow" their development.)  The pro-competitive perspective is what motivates CES to 

submit the instant Response. 

I. 

Introduction 

The IPA Plan proposes to require that each and every alternative supplier of electricity 

that operates in the Illinois competitive energy market must enter into a Sourcing Agreement 

with the FutureGen power plant.  As outlined in numerous parties’ objections, the Commission 

should not -- and cannot, consistent with the Act -- impose such a requirement upon RESs.2  

(See, e.g., Illinois Competitive Energy Association ("ICEA") Objections at 4-11; Illinois 

Industrial Energy Consumers ("IIEC") Objections at 1-7; Retail Energy Supply Association 

("RESA") Objections at 2-15.)  (See id.)  Moreover, even if it were within the legal authority of 

those agencies to require RESs to enter into the Sourcing Agreement, which it is not, neither the 

IPA's Plan nor any other information in the record in this proceeding demonstrates how such a 

requirement would be consistent with the Act's mandate that procurement plans "ensure 

adequate, reliable, affordable, efficient, and environmentally sustainable electric service at the 

lowest total cost over time, taking into account any benefits of price stability."  (220 ILCS 16-

111.5(d)(4).  The Commission should reject the suggestion that it require RESs to enter into the 

FutureGen Sourcing Agreement as being contrary to law. 

   
                                                            
2 The filings made by the parties on October 3, 2012 contained a variety of titles.  For the sake of 
uniformity and brevity, those October 3, 2012 filings are referred to herein using the filing 
party's name and "Objections" to describe the filed document.   
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II. 

There Is No Legal Authority To Mandate That 
RESs Enter Into The FutureGen Sourcing Agreement 

 
Imposing a requirement that RESs must enter into a Sourcing Agreement with a single 

electricity generator that might be chosen by the IPA or the Commission is, as a general 

proposition, plainly antithetical to the Act.  The Act is carefully drafted to limit the 

circumstances where a RES may be compelled by the Commission to enter into such a Sourcing 

Agreement -- at the risk of losing its license to conduct business -- to one, and only one, 

situation.  Specifically, Section 16-115(d)(iv) of the Act identifies the single, specific 

circumstance where the Commission can compel an ARES to enter such a sourcing agreement: 

All alternative retail electric suppliers shall execute a sourcing agreement to 
source electricity from the initial clean coal facility…. 

 
(220 ILCS 5/16-115(d)(iv)) (emphasis added.)3   

Nowhere in the extensive and detailed Objections and Comments filed by Staff and 

FutureGen, and certainly nowhere in the IPA Plan itself, is there any reference to any other 

equivalent statutory requirement imposing a mandatory affirmative command that a RES "shall 

execute a sourcing agreement."  (See IPA Plan at 74-78; Staff 6-16; FutureGen Objections at 5-

7.) 

Thus, the dispositive question before the Commission is straightforward: is the 

FutureGen project "the initial clean coal facility"?  The unambiguous answer is "no."  There 

actually is no controversy regarding this answer.  The IPA Plan itself repeatedly acknowledges 

that the FutureGen project is not "the initial clean coal facility": 
                                                            
3 CES reserves the right to challenge the constitutionality of the sourcing agreement requirement 
in 220 ILCS 5/16-115(d)(iv).  However, because it is a non-controversial fact that 220 ILCS 
5/16-115(d)(iv) does not apply to the FutureGen project since the project is plainly not "the 
initial clean coal facility," the issue of constitutionality is extraneous to the current discussion. 
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• At page 11, the IPA Plan states: "Currently, there is no facility meeting the 

definition of an 'initial clean coal facility' that the IPA is aware of…." 

• At page 74, the IPA Plan reiterates: "Because there is not currently an 'initial 

clean coal facility' for the IPA to consider, this Procurement Plan will focus on 

the repowered/retrofitted clean coal facility to be considered by the IPA, 

popularly known as 'FutureGen 2.0." 

• At page 78, the IPA Plan discusses potential problematic future cost implications 

if an "initial clean coal facility" were to come into existence: "The IPA notes that 

one risk to the ability to accept deliveries under the FutureGen sourcing 

agreement is the possibility that purchases from an 'initial clean coal facility', if 

one is proposed, will be required during the FutureGen 2.0 project life and the 

cost of the two projects combined exceeds the rate impact cap specified in the 

law." 

Neither FutureGen nor Staff contests this point.  FutureGen candidly characterizes its 

project as arising under the "retrofit provision" of the IPA Act.  (See FutureGen Objections at 9 

("As explained in more detail below, the FutureGen 2.0 project squarely meets the requirements 

of the Retrofit Provision.").)  FutureGen makes no attempt to suggest that its project fits within 

the definition of the "initial clean coal facility."  Staff makes a similar acknowledgement, 

referring to "a retrofitted coal fire-powered clean coal facility[y] such as FutureGen…."  (Staff 

Objections at 12; see also Staff Objections at 14 (again, referring to a project under Section 1-

75(d)(5) of the IPA Act [20 ILCS 3855/1-75(d)(5)], which is specifically applicable to "Re-

powering and retrofitting coal-fired power plants previously owned by Illinois utilities to qualify 
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as clean coal facilities.").)  Thus, it is uncontested that the FutureGen project is not "the initial 

clean coal facility." 

Nonetheless, the IPA Plan, as well as the FutureGen and Staff Objections, attempt to 

bypass the specific "initial clean coal facility" statutory language in 220 ILCS 5/16-115(d)(5)(iv) 

(emphasis added).  The IPA Plan admits that it simply "assumes" that the Commission has "the 

authority to bind non-utility counterparties."  (IPA Plan at 76.)  However, the IPA Plan identifies 

only 220 ILCS 16-115(d)(5) as a potential basis for that assumption -- even though that statutory 

section makes it clear that the only facility with which a RES could be compelled to enter into a 

Sourcing Agreement is "the initial clean coal facility."  (See 220 ILCS 16-115(d)(5)(iv).) 

FutureGen's argument is similarly opaque.  Rather than identify any specific basis or 

legal authority for the Commission to require RESs to enter into a Sourcing Agreement, 

FutureGen simply recites a few different references to "clean coal" in a variety of contexts in 

Illinois statutes and rules.  (See FutureGen Objections at 5-7.)  From that, but without any 

specific explanation, FutureGen simply extrapolates a request that "the ICC use its authority 

under the Illinois Power Agency Act … and the PUA to apply the Sourcing Agreement to the 

utilities and the Alternative Retail Electric Suppliers …."  (Id. at 2.)  Even if the Commission 

thought there was some policy justification for granting that request, it has not such legal 

authority.  (See, e.g., Sheffler v. Commonwealth Edison Co., 399 Ill. App. 3d 51, 60, 923 N.E.2d 

1259, 1268 (1st Dist. 2010, aff'd 955 N.E.2d 1110 (Ill. 2011) ("The Commission derives its 

power and authority solely from the statute creating it, and it may not, by its own acts, extend its 

jurisdiction; Alvarado v. Indus. Comm'n, 216 Ill. 2d 547, 553-54, 837 N.E.2d 909, 914 (2005) 

(The Commission's powers "are limited to those granted by the legislature, so that any action 
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taken by the [Commission] must be specifically authorized by statute[,]" and to the extent any 

decision is made without statutory power, "that decision is void.").) 

Staff's Objections repeatedly refer generically to "clean coal facilities" rather than "the 

initial clean coal facility."  Thus, Staff attempts to conflate the two concepts, stating, for 

example: "Given the statutory definition of clean coal facility, it is clear that a clean coal facility 

is not limited to the initial clean coal facility as the ARES argue."  (Staff Objections at 15.)  

Staff's statement regarding the definitions is true -- the term "clean coal facility" includes more 

than "the initial clean coal facility" -- however, that just confirms the point that "the initial clean 

coal facility" is not just any clean coal facility, but instead is a specifically defined facility, that 

all parties agree is distinct from the FutureGen facility.   

Staff's argument is not supported by the plain statutory language.  The meaning of "the 

initial clean coal facility" is specifically set forth in the IPA Act.  (See 20 ILCS 3855/1-75(d)(3)).  

The definition of "clean coal facility" likewise is specifically set forth in a different section of the 

IPA Act.  (See 20 ILCS 3855/1-10.)  They are not identical.  Thus, statutory references to "clean 

coal facilities" do not change the specific provision, which is explicit that a RES can be 

compelled to enter into a Sourcing Agreement only with "the initial clean coal facility" of 220 

ILCS 16-115(d)(5)(iv).  Indeed, the fact that "the initial clean coal facility" might be a sub-

category of "clean coal facilities," as Staff apparently suggests, just goes to show that when the 

General Assembly used the specific term "initial clean coal facility" rather than the generic term 

"clean coal facility," the General Assembly did so with purpose, meaning to limit the situation in 

which a RES could be compelled to enter a Sourcing Agreement. 

The bottom line is that the Act contains one, and only one, provision under which the 

Commission can compel a RES to enter into a Sourcing Agreement, and that circumstance 
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involves a Sourcing Agreement only with "the initial clean coal facility."  220 ILCS 16-

115(d)(5)(iv).  Other references to "coal," "clean coal" or "clean coal facilities" or the fact that 

the Commission "may approve" various sourcing agreements associated with clean coal facilities 

or may take other actions relating to those sourcing agreements do not change the analysis.  On 

the contrary, the references to things that are similar to "the initial clean coal facility" but not 

actually the same thing, just confirm that the General Assembly intended to obligate a RES to 

enter into a Sourcing Agreement only in a specific circumstance -- a circumstance that all parties 

agree does not exist at this time. 

Finally, any  assertion that the Commission may exercise  some sort of broad "discretion" 

or that the Commission has "latitude" to compel RESs to enter the Sourcing Agreement must be 

rejected.  (See, e.g., IPA Plan at 76; Staff Objections at 8-11; FutureGen Objections at 25.)  No 

party points to any legal authority to support the proposition that the Commission has discretion 

or latitude to disregard the explicit, straightforward statutory provision that uses a statutorily 

defined term -- "initial clean coal facility" -- to explain the only circumstance under which a RES 

can be compelled to execute a Sourcing Agreement.  Whatever the bounds of regulatory 

discretion may be, that concept plainly does not permit an administrative agency to disregard or 

trump a clear and unambiguous statutory provision with an alternative strained interpretation that 

is contrary to the plain language of that provision.   

Accordingly, the Commission should reject the portions of the IPA Plan suggesting that 

RESs be obligated to enter into the FutureGen Sourcing Agreement. 
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III. 

Procurement Of Electricity From The FutureGen Project 
Is Inconsistent With The Required Attributes Of A Procurement Plan 

 
 Aside from the debate about the Commission's basic legal authority to compel RES's to 

enter the Sourcing Agreement with FutureGen, several parties, including Staff, highlight the 

insufficient showing made in the IPA Plan to meet the Act's requirements to justify the 

procurement of electricity from the FutureGen project.  (See Staff Objections at 18-19, ICEA 

Objections at 9-11; IIEC Objections at 5-6; RESA Objections at 10-14.)  CES agrees that neither 

the IPA Plan nor any of the Objections demonstrate how requiring RESs to enter into the 

Sourcing Agreement squares with the statutory requirements of a procurement plan.  To the 

contrary, on its fact the IPA's proposal regarding the FutureGen Sourcing Agreement represents 

an unauthorized substantial departure from prior practice.   

As Staff correctly notes, the showing in support of the FutureGen portion of the IPA Plan 

is far from complete, and insufficient to meet the requirements of 220 ILCS 16-111.5(d)(4), 

which requires a demonstration that the plan "will ensure adequate, reliable, affordable, efficient, 

and environmentally sustainable electric service at the lowest total cost over time, taking into 

account any benefits of price stability."  (220 ILCS 16-111.5(d)(4).  (See Staff Objections at 18.)  

 Accordingly, regardless of the Commission’s conclusion regarding its legal authority to 

compel RESs to enter into the FutureGen Sourcing Agreement, the Commission should reject the 

portions of the IPA Plan endorsing the procurement of power from the FutureGen project 

entirely because it is inconsistent with the legal framework for approving the Plan. 
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IV. 

Conclusion 

 For the reasons stated herein, the Commission should reject entirely the portions of the 

IPA Plan addressing the procurement of power from the FutureGen project.  If the Commission 

approves the IPA Plan in any respect regarding the FutureGen project, the Commission should 

reject the portions of the IPA Plan suggesting that RESs be obligated to enter into the FutureGen 

Sourcing Agreement. 

      Respectfully submitted, 

      THE COALTION OF ENERGY SUPPLIERS 
 
 
 
      /s/Christopher J. Townsend 
      Christopher J. Townsend 
      One of its Attorneys  
       
 
Christopher J. Townsend 
Christopher N. Skey 
Quarles & Brady LLC 
300 North LaSalle Street, Suite 4000 
Chicago, IL 60654 
Telephone: (312) 715-5000 
christopher.townsend@quarles.com 
christopher.skey@quarles.com 
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STATE OF ILLINOIS ) 

   )  SS 
COUNTY OF COOK ) 
 
 

VERIFICATION 
 

Christopher J. Townsend, being first duly sworn, on oath deposes and says that he is one 
of the attorneys for the Coalition of Energy Suppliers, that he has read the above and foregoing 
Verified Response, knows of the contents thereof, and that the same is true to the best of his 
knowledge, information, and belief. 

 

            
       ____________________________________ 
 Christopher J. Townsend 
Subscribed and sworn to me 
this ___ of October 2012. 
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