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VERIFIED RESPONSE TO CUB’S MOTION TO  
STRIKE ON BEHALF OF THE ILLINOIS POWER AGENCY 

 
The Illinois Power Agency (“IPA”), pursuant to Section 200.190 of the Illinois 

Commerce Commission’s (“Commission”) Rules of Practice, 83 Ill. Admin. Code § 200.190, 

respectfully submits its Response to the Citizens Utility Board’s (“CUB”) Motion to Strike.  

Because the IPA’s Initial Brief on Rehearing1 is supported by the record evidence or, 

alternatively, is not based on the IPA’s Brief on Exceptions in ICC Docket No. 12-0298, CUB’s 

bases for striking portions of the IPA’s Initial Brief on Rehearing are without merit and should 

be denied. 

On October 3, 2012, pursuant to the case schedule set out by the Administrative Law 

Judges (“ALJs”), the IPA filed an Initial Brief on Rehearing.  On October 5, 2012, CUB filed a 

Motion to Strike portions of the Initial Briefs on Rehearing of the IPA and the Illinois 

Competitive Energy Association (“ICEA”). 

I. 

THE COMMISSION SHOULD DENY CUB’S MOTION TO STRIKE  
BECAUSE THE IPA DID NOT HARM CUB’S DUE PROCESS RIGHTS 

The IPA appreciates the opportunity to clarify the sources of the statements in question 

from the IPA’s Initial Brief on Rehearing.  CUB argues that the IPA has harmed CUB’s due 

process rights by introducing facts outside of the record that CUB cannot challenge without 

                                                            
1 The IPA mis-captioned its Initial Brief on Rehearing as its Initial Brief. 
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cross-examination.  (See CUB Motion at 3-4.)  As described in detail below, to the extent that the 

IPA does not provide record cites for the passages CUB seeks to strike below, the facts and 

conclusions in the IPA’s Initial Brief on Rehearing are based on the legal structure of IPA 

procurements and are supported by statutes and Commission Orders.  Thus, the IPA did not raise 

facts outside of the record that prejudiced CUB’s due process rights. 

The crux of most (but not all) of CUB’s arguments appears to be an incorrect perception 

that the IPA is attempting to use the Brief on Exceptions that it filed in ICC Docket No. 12-0298 

as substantive evidence in this proceeding.  (See, e.g., CUB Motion at 3-4.)  ICC Docket No. 12-

0298 is a parallel matter with this docket, focusing on the approval of Commonwealth Edison 

Company’s AMI Deployment Plan.  The IPA filed a Brief on Exceptions which raised several 

issues regarding a utility TOU rate that was proposed by several parties and required by the 

Proposed Order. The primary question was if, in fact, the IPA was to be responsible for 

procuring supply for TOU rate customers.  In the Final Order, the Commission rejected the TOU 

rate, explicitly citing to the IPA’s concerns, and instead required stakeholders to engage in 

workshops and, if the workshops led to a proposed TOU tariff, requiring the petition supporting 

the tariff to address “how the IPA will procure power.”  (ICC Docket No. 12-0298, Final Order 

dated June 11, 2012 at 44-45.)   

Because the Commission listed the IPA’s concerns that “TOU raises many supply-related 

complications including a need to significantly restructure the IPA’s procurement process,” the 

IPA thought it would be relevant to note the concerns it raised in that docket in this docket.  (See 

IPA Initial Brief on Rehearing at 3-5 (citing to Commission Order in ICC Docket No. 12-0298).)  

However, because the IPA recognizes Ameren is different from ComEd and the proposals in the 

two dockets are different, the IPA thought it would be helpful to note the arguments (previously 
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credited by the Commission) made before, and indicate how the situations differed so the parties 

could hash out how the Commission’s concerns expressed in the ICC Docket No.12-0298 Order 

applied to the present docket.  CUB is able to challenge the fact that the IPA made those 

arguments in a previous docket in its Reply Brief – witnesses and cross-examination are not 

necessary.   

A. The Passage Identified By CUB On Page 2 Is Supported By Record Evidence  

The first passage CUB seeks to strike reads in full as follows: “Finally, the competitive 

retail market, i.e. Alternative Retail Electric Suppliers (“ARES”) are the most appropriate 

providers of CPP and TOU rates.”  (CUB Motion Attachment A; See CUB Motion at 3.)  This 

statement, although uncited in the IPA’s Initial Brief on Rehearing, is supported by substantial 

record evidence, including, but not limited to: 

 Ameren Ex. 8.0RH at 21:446-448: “Also, since Illinois has a deregulated electric 
supply market, it is more appropriate for the market, rather than the Commission, 
to first determine what rate programs and services are offered by which 
suppliers.” 
 

 Ameren Ex. 11.0RH at 5:103-106: “Market forces will dictate what demand 
response programs are offered in AIC’s service territory, and which suppliers 
offer those programs, once AMI functionality has been achieved.  The 
Commission should not preempt that process or take action that would manipulate 
or cause inefficiencies in the market for dynamic rates.” 

The IPA further notes that, contrary to CUB’s contention, the sentence CUB seeks to 

strike is not a factual assertion but a position based on facts (such as the passages cited above) 

and the IPA’s judgment and expertise as an agency.  (See CUB Motion at 3.)  The Commission 

may give the position appropriate weight based on how well it believes the position is supported 

by the record evidence, the Commission’s Orders and policies, and Illinois law.  This goes to the 

weight of the evidence rather then, as CUB contends, whether to strike on due process grounds. 
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B. The Passage Identified By CUB On Pages 4-5 Are Not Citing To The IPA’s 
Brief On Exceptions In ICC Docket No. 12-0298 For Substantive Support 

The second passage identified by CUB reads in full, with the preceding topic sentence 

that CUB chose not to seek to strike (italicized for reading ease): 

The IPA notes that the same concerns in the ComEd AMI Deployment docket 
apply to Ameren offering a CPP and TOU rate, with some additional concerns. 
First, unlike for ComEd, the IPA conducts procurements for Ameren’s capacity, 
meaning a CPP tariff would directly impact IPA procurements and a TOU tariff 
would provide an additional complication. As noted in the ComEd AMI 
Deployment docket, the IPA has not quantified the switching risk impact (nor has 
any other party done so, to the IPA’s knowledge) of a CPP or TOU rate for 
eligible retail customers, but the IPA would be responsible for mitigating the 
inherent volume risk, which in turn is likely to lead to additional costs and 
hedging strategies. (See ICC Docket No. 12-0298, IPA Brief on Exceptions at 2-
3.) 

Second, as the IPA pointed out in the ComEd AMI Deployment Docket, any costs 
incurred to would have to be segregated among customer groups (id. at 2-3); 
unlike the ComEd proposal, though, there are now two separate sets of costs (CPP 
and TOU) that must be segregated. This includes segregating CPP-related costs 
from TOU customers, and visa versa. 

(CUB Motion Attachment A; see CUB Motion at 3-4.)  CUB alleges that there are factual 

statements that no party has had a chance to rebut and that the IPA seeks to have the Commission 

take administrative notice of facts from the ComEd AMI Deployment Docket.  (See CUB 

Motion at 3-4.) 

With the topic sentence as context, it appears that CUB is misunderstanding the reason 

that the IPA cited to its Brief on Exceptions in ICC Docket No. 12-0298.  The IPA is not citing 

to its previous brief for any facts other than that the IPA raised similar concerns, namely that the 

IPA would have to manage migratory risk between different products.  It is not clear what other 

facts that CUB believes it has not had a chance to rebut.  The only other facts are that: (1) the 

IPA procures capacity on behalf of Ameren, (2) managing multiple products involves migratory 
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risk, which no party has quantified, and (3) in the ComEd Deployment Plan docket, only one 

dynamic rate was proposed, in contrast with two in this docket.   

With regard to the first fact, several Commission Orders have stated that the IPA 

procures capacity on behalf of Ameren.  (See, e.g., ICC Docket No. 11-0660 at 148-153; ICC 

Docket No. 10-0563 at 113-114 (noting that the IPA procures capacity for Ameren but not 

ComEd).)   

With regard to the second fact, the legal framework surrounding IPA procurements 

provides background as to the IPA’s involvement with the migration risk between products.  The 

Public Utilities Act requires the following information to be part of an IPA Procurement Plan as 

a condition of accepting the plan: 

(i) definitions of the different Illinois retail customer classes for which 
supply is being purchased;  

 
. . . 
 
(iii) monthly forecasted system supply requirements, including expected 

minimum, maximum, and average values for the planning period;  
 
(iv) the proposed mix and selection of standard wholesale products for 

which contracts will be executed during the next year, separately or in 
combination, to meet that portion of its load requirements not met through pre-
existing contracts, including but not limited to monthly 5 x 16 peak period block 
energy, monthly off-peak wrap energy, monthly 7 x 24 energy, annual 5 x 16 
energy, annual off-peak wrap energy, annual 7 x 24 energy, monthly capacity, 
annual capacity, peak load capacity obligations, capacity purchase plan, and 
ancillary services;  

 
(v) proposed term structures for each wholesale product type included in 

the proposed procurement plan portfolio of products; and  
 
 (vi) an assessment of the price risk, load uncertainty, and other factors 

that are associated with the proposed procurement plan; this assessment, to the 
extent possible, shall include an analysis of the following factors: contract terms, 
time frames for securing products or services, fuel costs, weather patterns, 
transmission costs, market conditions, and the governmental regulatory 
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environment; the proposed procurement plan shall also identify alternatives for 
those portfolio measures that are identified as having significant price risk.  

 
(220 ILCS 5/16-111.5(b)(3)(i), (iv)-(vi).)  The Public Utilities Act requires the IPA to identify 

the price risk involved with having a mix of standard wholesale products; one of those risks, if 

customers can move from rate or supplier to another, is migratory risk.  Because the IPA does 

not know what product a utility TOU rate would need (depending in large part on its design), it 

could not and has not analyzed the migration risk.  If CUB is aware of any parties that have 

previously undertaken such an analysis, the IPA (speaking only for itself) has no objection to 

reopening the record to include an Ameren-specific analysis of the migration risk for the 

particular dynamic rates that CUB has in mind in this docket. 

With regard to the third fact, the IPA adequately supported elsewhere in its Initial Brief 

on Rehearing that multiple rates were being requested in the present docket, and the Commission 

Order (cited by the IPA and others) provides ample support for the fact that only one TOU rate 

was proposed in ICC Docket No. 12-0298.  (See, e.g., IPA Initial Brief on Rehearing at 1 

(multiple dynamic rates in present docket), 3-4 (citing to Commission Order referring to singular 

TOU rate proposed in ICC Docket No. 12-0298).)  

C. The Passage Identified By CUB On Page 5 Is Not Citing To The IPA’s Brief 
On Exceptions In ICC Docket No. 12-0298 For Substantive Support And Is 
Supported By Illinois Law And Record Evidence 

The third passage identified by CUB reads in full: 

As pointed out in the IPA’s Brief on Exceptions in the ComEd AMI Deployment 
docket, ARES are more nimble and can offer a variety of products to target the 
needs of any group or subgroup of customers, rather than the utility seeking 
Commission approval for a handful of dynamic rates and the IPA seeking 
Commission approval for procurements to support those rates. In addition, 
residential customers in Ameren have flocked to ARES, and are anticipated to 
continue to do so. 
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(CUB Motion Attachment A; see CUB Motion at 4.)  The sentence beginning “In addition, 

residential customers . . . ” that CUB seeks to strike can be easily dispensed with: the factual 

support for the statements is in the remainder of the paragraph in the IPA’s Initial Brief on 

Rehearing, which CUB has not sought to strike.  (See IPA Initial Brief on Rehearing at 5.)  

Turning to the sentence CUB seeks to strike beginning “As pointed out . . . ”, once again 

the IPA only cited its Brief on Exceptions in ICC Docket No. 12-0298 to note that it had 

previously raised the argument.  The IPA assumes that CUB is not challenging the “factual 

assertion” utility-offered and IPA-procured rates (including any TOU rates) are subject to 

Commission approval, while ARES do not need Commission approval to either offer a product 

or service or to procure wholesale products at any time in support of the service.  Contrasting 

section 1-75 of the Illinois Power Agency Act and 16-111.5 of the Public Utilities Act with 

Section 16-115B of the Public Utilities Act provides ample support of this proposition.  

(Compare 20 ILCS 3855/1-75 and 220 ILCS 5/16-111.5 with 220 ILCS 5/16-115B (Commission 

oversight of ARES, without requirement of Commission approval for product offerings or 

procurements).)   

II. 

CONCLUSION 

The facts and opinions provided by the IPA in its Initial Brief on Rehearing are well 

supported by the record and Illinois law.  The IPA appreciates the opportunity to clarify that it 

was not citing to its Brief on Exceptions in ICC Docket No. 12-0298 for the underlying veracity 

of the arguments it made, but rather the fact that the IPA made them.  Based on the fact that the 

IPA has provided either record cites or identified the statutory framework supporting its 

contentions, the IPA respectfully requests that the Commission deny CUB’s Motion to Strike. 
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WHEREFORE the IPA respectfully requests that the Commission deny CUB’s Motion to 

Strike, and grant such other relief as is required by the interests of justice. 

Respectfully submitted, 

ILLINOIS POWER AGENCY 

By: _/s/ Michael R. Strong____________ 
One of its Attorneys 

Michael R. Strong 
Chief Legal Counsel 
Illinois Power Agency 
160 N. LaSalle St., Suite C-504 
Chicago, IL 60611 
(312) 814-4635 
Michael.Strong@illinois.gov 
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NOTICE OF FILING 

Please take notice that on October 15, 2012, the undersigned, an attorney, caused the 
Verified Response to CUB’s Motion to Strike on Behalf of the Illinois Power Agency to be filed 
via e-docket with the Chief Clerk of the Illinois Commerce Commission in the above-referenced 
proceeding: 

 
October 15, 2012 

/s/ Michael R. Strong 
Michael R. Strong 

 
CERTIFICATE OF SERVICE 

 
I, Michael R. Strong, an attorney, certify that copies of the foregoing document(s) were 

served upon the parties on the Illinois Commerce Commission’s service list as reflected on 
eDocket via electronic delivery from 160 N. LaSalle Street, Suite C-504, Chicago, Illinois 60601 
on October 15, 2012. 

/s/ Michael R. Strong 
Michael R. Strong 

 




