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Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to the direction of the Administrative Law Judges (“ALJs”) and Section 200.800 

of the Illinois Administrative Code (83 Ill. Adm. Code 200.800), respectfully submits its 

initial brief in the above-captioned matter. 

 

I. INTRODUCTION / STATEMENT OF THE CASE  

Section 16-108.5 of the Public Utilities Act (“PUA” or “Act”) provides that an 

electric utility or combination utility serving more than one million customers may elect 

to become a “participating utility” and voluntarily undertake an infrastructure investment 

program as described in the Section.  (220 ILCS 5/16-108.5(b))  A participating utility is 

allowed to recover its expenditures made under the infrastructure investment program 

through the ratemaking process, including, but not limited to, the performance-based 

formula rate and process set forth in Section 16-108.5. (Id.) 



Docket No. 12-0321 
Staff Initial Brief 

 

2 

On November 8, 2011, Commonwealth Edison Company (“ComEd”) filed its 

performance-based formula rate tariff, Rate DSPP – Delivery Service Pricing and 

Performance (“Rate DSPP”) under Section 16-108.5 which the Illinois Commerce 

Commission (“Commission”) suspended on the same day.  (Suspension Order, Docket 

No. 11-0721, November 8, 2011) 

The Commission issued its Final Order in Docket No. 11-0721 on May 29, 2012 

(“May 29 Order”).  On June 5, 2012, an Application for Rehearing was filed by ComEd.  

The Commission granted in part and denied in part ComEd’s Application for Rehearing 

on June 21, 2012.  Rehearing was granted on the following three issues: the pension 

asset issue, average year vs. year-end rate base; and the methodology regarding 

calculation of interest on reconciliation adjustments.  (Notice of Commission Action, 

June 22, 2012)  The Commission issued an Order on Rehearing on October 3, 2012, 

affirming its decision from the May 29 Order on the average vs. year-end rate base 

issue.  (Order on Rehearing, Docket No. 11-0721, October 3, 2012, p. 18) The 

Commission gave ComEd an interest rate on reconciliation adjustments equaling its 

short term cost of debt rate.  (Id., p. 36)  On the pension asset issue, the Commission 

found ComEd had a pension asset as defined by the amount listed in its FERC Form 1, 

subject to accuracy and other items that Section 16-108.5 of the Act provides.  (Id., p. 

24)    

 
Section 16-108.5(d) provides in relevant part:  
 
Subsequent to the Commission's issuance of an order approving the utili-
ty's performance-based formula rate structure and protocols, and initial 
rates under subsection (c) of this Section, the utility shall file, on or before 
May 1 of each year, with the Chief Clerk of the Commission its updated 
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cost inputs to the performance-based formula rate for the applicable rate 
year and the corresponding new charges.  

(220 ILCS 5/16-108.5(d)) 
 
Section 16-108.5(d) further specifies the requirements for this annual filing as 

follows: 

 
Within 45 days after the utility files its annual update of cost inputs to the 
performance-based formula rate, the Commission shall have the authority, 
either upon complaint or its own initiative, but with reasonable notice, to 
enter upon a hearing concerning the prudence and reasonableness of the 
costs incurred by the utility to be recovered during the applicable rate year 
that are reflected in the inputs to the performance-based formula rate de-
rived from the utility's FERC Form 1.  
…  
In a proceeding under this subsection (d), the Commission shall enter its 
order no later than the earlier of 240 days after the utility's filing of its an-
nual update of cost inputs to the performance-based formula rate or 
December 31.  
…  
A participating utility's first filing of the updated cost inputs, and any 
Commission investigation of such inputs pursuant to this subsection (d) 
shall proceed notwithstanding the fact that the Commission's investigation 
under subsection (c) of this Section is still pending and notwithstanding 
any other law, order, rule, or Commission practice to the contrary.  

(Id.) 
 

On April 30, 2012, ComEd filed its annual update of cost inputs pursuant to 

Section 16-108.5(d) of the Act.  In a Staff Report issued and distributed April 30, 2012 

from the Financial Analysis Division, the Commission Staff recommended initiating an 

investigation of the filing as allowed by Section 16-08.5 of the Act.  (Financial Analysis 

Division Staff Report, May 2, 2012). The Commission concurred with the 

recommendation and initiated an investigation concerning the prudence and 

reasonableness of the costs incurred by the utility.  (Initiating Order, May 2, 2012) 
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On May 24, 2012, an initial status hearing was held in this matter.  The parties 

agreed to a schedule setting forth dates for prefiled testimony to be filed.  (Tr., May 24, 

2012, pp. 13-14) 

The following Staff witnesses submitted testimony in this case:  Burma C. Jones 

(Staff Exs. 1.0 and 6.0), Richard W. Bridal II (Staff Exs. 2.0 and 7.0), Scott Tolsdorf 

(Staff Exs. 3.0 and 8.0), Michael McNally (Staff Exs. 4.0 and 9.0), Greg Rockrohr (Staff 

Exs. 5.0 and 10.0), and Philip Rukosuev (Staff Ex. 11.0). 

In addition to ComEd and Staff, the following parties have submitted testimony in 

this case: the Citizens Utility Board (“CUB”), and the People of the State of Illinois 

(“AG”) and AARP (collectively, “AG/AARP”). 

Evidentiary hearings were held in this matter in Chicago, Illinois on September 

25, 2012.  Pursuant to the direction of the ALJs, this brief follows. 

 

II. OVERALL REVENUE REQUIREMENT  

A. 2013 Inception Revenue Requirement (Based on 2011 Costs and 2012 
Projected Plant) 

The revenue requirement to be reflected in delivery service charges beginning 

January 2013 is based on historical data for 2011, plus an adjustment for 2012 

projected capital additions, including related accumulated depreciation, depreciation 

expense, and ADIT.  (ComEd Ex. 2.0, p. 3; ComEd Ex. 19.1, Sch FR B-1)  ComEd’s 

surrebuttal position, prior to the addition of the reconciliation and return on equity 

(“ROE”) collar adjustments discussed below, reflects a revenue requirement of 

$1,959,382,000.  (ComEd Ex. 19.1, Sch FR A-1)  Staff’s rebuttal position reflects a 

revenue requirement of $1,958,521,000.  (Staff IB Appendix A, p. 1) 



Docket No. 12-0321 
Staff Initial Brief 

 

5 

B. 2011 Reconciliation and ROE Collar Adjustments 

The total revenue requirement (net revenue requirement per the formula rate 

template) to be reflected in delivery service charges beginning January 2013 includes a 

reconciliation adjustment and an ROE collar adjustment. The reconciliation adjustment 

reflects the reconciliation of the revenue requirement approved under ComEd rate 

orders in effect during 2011, weighted as appropriate, with the actual revenue 

requirement for 2011.  (ComEd Ex. 2.0, p. 6)  The ROE collar adjustment reflects the 

differences in revenue levels between those that resulted from application of historical 

weather-normalized billing determinants used to determine rates in effect during 2011 

and the actual revenues for 2011.  (Id., p. 10)  ComEd’s reconciliation adjustment with 

interest is a reduction of $102,075,000 to the revenue requirement discussed in II.A. 

and the ROE collar adjustment is an increase of $18,030,000.  (ComEd Ex. 19.1, Sch 

FR A-1)  Staff’s reconciliation adjustment with interest is a reduction of $103,001,000 

and the ROE collar adjustment is an increase of $18,030,000, which is the same as 

ComEd’s ROE collar adjustment.  (Staff IB Appendix A, p. 1) 

C. Total Revenue Requirement 

 The combination of the revenue requirement discussed in II.A. and the 

reconciliation and ROE collar adjustments discussed in II.B results in a total revenue 

requirement of $1,875,337,000 per ComEd (ComEd Ex. 19.1, Sch FR A-1) and 

$1,873,550,000 per Staff.  (Staff IB Appendix A, p. 1)  The difference of $1,787,000 

amounts to a 0.1% decrease in the total revenue requirement requested by ComEd. 
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III. RATE BASE    

A. Overview   

 

B. Potentially Uncontested Issues  

1. Plant-in-Service 

Staff recommends that the Commission accept the Company’s 2012 projected 

plant additions and related accumulated depreciation, depreciation expense and 

accumulated deferred income taxes as reflected on Staff Ex. 6.0, Schedule 6.03 FY.  

The Company updated its 2012 projected plant additions in its rebuttal testimony.  

(ComEd Ex. 11.0, pp. 8-9; ComEd Ex. 13.0, pp. 8-9; ComEd Ex. 14.0, pp. 12-13)  Staff 

accepted the updated projections.  (Staff Ex. 6.0, p. 4, lines 69 – 70) 

a. Distribution Plant  

 

b. General and Intangible Plant 

 

c. Plant Additions 

 

d. Original Cost Finding 

ComEd requests that the Commission approve the original cost of plant in 

service as of December 31, 2011, after adjustments, of $14,996,019,000.  (ComEd Ex. 

13.0, p. 10)  Staff agrees with the original cost determination requested by the 

Company.  (Staff Ex. 7.0, p. 10)  Accordingly, Staff recommends that the Commission 

unconditionally approve $14,996,019,000 as the original cost of plant as of December 
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31, 2011, as presented in ComEd Ex. 13.06.  Should the Commission make any 

additional adjustments to historical plant, those additional adjustments should also be 

considered in the original cost determination.  Further, Staff recommends that the 

Commission include the following language in the Findings and Orderings paragraphs 

of its Order in this proceeding: 

(#) the Commission, based on ComEd’s proposed original cost of plant 
in service as of December 31, 2011, before adjustments, of 
$15,036,912,000, and reflecting the Commission’s determination adjusting 
that figure, unconditionally approves $14,996,019,000 as the composite 
original cost of jurisdictional distribution services plant in service as of 
December 31, 2011. 
 

2. Materials & Supplies 

 

3. Construction Work in Progress 

 

4. Regulatory Assets & Liabilities 

 

5. Deferred Debits 

 

6. Other Deferred Charges 

 

7. Accumulated Provisions for Depreciation & Amortization  

 

8. Accumulated Miscellaneous Operating Provisions 
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9. Asset Retirement Obligation 

 

10. Customer Advances 

 

11. Customer Deposits 

 

12. Other 

 

C. Potentially Contested Issues  

1. Cash Working Capital  

Staff adjusted Cash Working Capital (“CWC”) to reflect Staff’s proposed level of 

operating expenses.  CWC is the amount of cash a company needs to keep on hand to 

meet its cash operating expenses after taking into account its cash revenues.  (Staff Ex. 

1.0, p. 9)   A company’s CWC requirement may be positive or negative, depending on 

whether it receives revenues, on average, slower or faster than it pays expenses.  (Id., 

p. 10)  The final balance of CWC should be calculated using the revenue requirement 

approved by the Commission in this proceeding.  (Id, p. 9) 

Although ComEd does not agree with Staff’s methodology regarding the 

treatment of negative current income taxes and the associated deferred income taxes in 

the CWC calculation, it does not dispute that Staff’s treatment of said taxes in the 

instant proceeding is consistent with the Order entered in Docket No. 11-0721, in which 

the Commission explicitly approved Staff’s treatment of current and deferred income 

taxes in the CWC calculation.  (Staff Ex. 6.0, p. 11)  The Company did not propose an 
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adjustment to the CWC calculation to reflect its position regarding the treatment of 

negative current income taxes and the associated deferred income taxes.1  (ComEd Ex. 

16.0, pp. 4-5)  Therefore, there is no decision required by the Commission in the instant 

proceeding regarding this issue. 

ComEd proposed a change in lead times for the Gross Receipts/Municipal Utility 

Tax (“GRT/MUT”) and the Chicago Infrastructure Maintenance Fee (“CIMF”) to reflect 

that the due date for periodic tax payments to the City of Chicago changed from the end 

of the month to the 15th of the month, beginning July 1, 2011.  Staff agrees with the 

change.  (Id., p. 10) 

In the traditional revenue requirement model provided with Staff’s direct 

testimony, Staff calculated a separate CWC amount for the 2011 reconciliation year and 

the 2012 filing year.  In his rebuttal testimony, ComEd witness Martin Fruehe observed 

that the formula rate template includes a calculation of CWC based only on the 

reconciliation year revenue requirement; a CWC calculation for the filing year revenue 

requirement is unnecessary and not in compliance with EIMA.  (ComEd Ex. 13.0, p. 34)  

Staff agrees.  (Staff Ex. 6.0, p. 7)  Staff included a CWC requirement based only on the 

reconciliation year in the traditional revenue requirement models provided with Staff’s 

rebuttal testimony and in attached Appendices A and B.  (Id.) 

2. Accumulated Deferred Income Taxes 

The Commission should find that it is inappropriate to reduce rate base by the 

Accumulated Deferred Income Taxes (“ADIT”) Intervenors associate with the accrued 

                                            
1
 220 ILCS 5/16-108.5(c) and 220 ILCS 5/16-108.5(d) appear to indicate that changes to the formula rate 

structure or protocols cannot be considered in an annual update filing/reconciliation proceeding. (Staff Ex. 
6.0, pp. 10-11) 
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vacation pay deferred debit because such deferred taxes were not definitively shown to 

exist in this proceeding.2   

The Intervenors’ proposal to include in rate base deferred taxes associated with 

the accrued vacation pay deferred debit is valid only if said deferred taxes actually exist.  

(Staff Ex. 7.0, p. 13)  Although Staff did not take a definitive position on the Intervenor 

proposal in testimony, Staff notes that neither the Intervenors nor ComEd provided 

testimony which included any authoritative accounting or financial reporting guidance in 

support of their respective positions on the issue.  Further, Staff’s own review of this 

issue did not identify any precedent, statutory guidance, or governing accounting or 

financial reporting authority which directly supported the Company or Intervenor 

positions.  The only record citations to any governing accounting or financial reporting 

authorities are found in ComEd’s response to Staff DR RWB 12.01 (Staff Cross Ex. 

1.03); but, even there the applicability of the cited authority to the issue at hand is 

questionable.   As such, it is still unclear if there is a basis for the claim that a deferred 

tax liability related to the accrued vacation pay deferred debit exists.  (Staff Ex. 7.0, p. 

13)   

                                            
2
 The Commission should note that this issue is not the same as the issue of ADIT related to the accrued 

vacation pay reserve, which was litigated in Docket No. 11-0721.  In its compliance filing in this 
proceeding, ComEd Ex. 10.2, the Company correctly included adjustments adopted in the 11-0721 Order 
to reduce rate base by the average accrued vacation pay reserve, and the Company correctly included 
the corresponding adjustment to ADIT.  The ADIT proposal at issue here is related to the Company’s 
choice in this proceeding to include in rate base a deferred debit related to the vacation pay reserve that 
was not included in Docket 11-0721, and the Intervenors belief that there should be a further adjustment 
to ADIT associated with the newly included deferred debit. 

3
 Staff Cross Ex. 1.0 includes references to the Internal Revenue Code (“IRC”) and the Accounting 

Standards Codification (“ASC”).  At hearing, the ALJs noted that the IRC was more easily accessible than 
the ASC, and they instructed Staff to attach the referenced ASC to Staff’s post-trial brief.  (Tr., September 
25, 2012, p. 120)  Accordingly, a copy of the applicable ASC is attached hereto as Appendix C. 



Docket No. 12-0321 
Staff Initial Brief 

 

11 

In Staff’s view, ADIT is a complicated topic which requires careful analysis.  

Further complicating this topic in this instance is the fact that there is a split in the basis 

of the ADIT between expensed and capitalized amounts.  This issue deserves more 

scrutiny and the Intervenor and Company positions must be more fully vetted before a 

definitive conclusion can be reached.  If the threshold question of whether any ADIT 

associated with the accrued vacation pay deferred debit exists was answered in the 

positive, Staff believes the Intervenor proposal to have merit. In this proceeding, 

however, that threshold question was not definitively answered. Therefore, Staff does 

not support the Intervenor proposal to reduce rate base by the ADIT that it alleges to be 

associated with the accrued vacation pay deferred debit. 

3. Accumulated Reserve for Depreciation and Amortization 

 

4. Other 

 

IV. REVENUES 

 

A. Overview 

 

B. Potentially Uncontested Issues 

1. Other Revenues 

 

2. Other 
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C. Potentially Contested Issues  

1. Billing Determinants 

Staff recommends that the Commission accept the adjustment to billing 

determinants proposed by AG/AARP and CUB.  In order to properly match the billing 

determinants used in the determination of pro forma revenues to the plant used to 

provide service included in rate base, AG/AARP and CUB proposed an adjustment to 

increase the number of customers corresponding to the Company’s inclusion of plant to 

serve New Business in 2012.  (Staff Ex. 11, p. 3; AG/AARP Ex. 2.0, p. 9; CUB Ex. 1.0, 

pp. 18-19)  

To put this in perspective, in the Company’s initial formula rate case, Docket No. 

11-0721, AG/AARP proposed the same billing determinant adjustment that CUB and 

AG/AARP are proposing here.  (Staff Ex. 11.0, p. 3)  In that case, AG/AARP pointed out 

that if the billing determinants do not match the number of customers that are actually 

served by plant additions and customer growth, the revenue requirement will be 

collected from too few customers, resulting in the rate per customer being higher than it 

should be.  (Order, Docket No. 11-0721, May 29, 2012, pp. 73-74)  Consequently, in its 

Order in Docket No. 11-0721, the Commission concluded that the adjustment to billing 

determinants was appropriate.  (Id., p. 75)  Specifically, the Commission noted that 

“[t]he AG/AARP proposal is reasonable” and directed ComEd to “adjust its billing 

determinants accordingly.”  (Id., p. 76; Staff Ex. 11, pp. 3-4)  Yet, in the initial filing for 

the instant proceeding, the Company did not adjust the 2011 billing determinants to 

reflect 2012 New Business consistent with the Commission’s directives in its Docket No. 

11-0721 Order.  (Order, Docket No. 11-0721, May 29, 2012, pp. 75-76; Staff Ex. 11.0, 

p. 4)  According to the Company, no such adjustment was made because it believes 
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that the adjustment to reflect New Business billing determinants has no applicability 

outside of Docket No. 11-0721.  (Staff Ex. 11.0, p. 4, Attachment A; ComEd Ex. 13.0, p. 

23)  ComEd believes that the Commission’s directive in Docket No. 11-0721 does not 

address adjustments to 2011 billing determinants.  (Staff Ex. 11.0, p. 4; Attachment A) 

 Staff disagrees with the Company’s position that the adjustment to reflect New 

Business billing determinants has no bearing outside of Docket No. 11-0721.  (Staff Ex. 

11.0, p. 5)  Staff believes that the issue of adjusting the billing determinants continues to 

apply in the instant proceeding because ComEd has included in its proposed revenue 

requirement estimated 2012 distribution plant addition for New Business.  (Id.)  

Furthermore, Staff believes that the ratemaking issue concerning billing determinant 

growth for New Business in this docket is the same issue that was addressed by the 

Commission in Docket No. 11-0721.  (Id.) 

 In Staff’s opinion, the reasoning for the Commission’s decision regarding billing 

determinants in Docket No. 11-0721 applies to the facts in this proceeding, and the 

2012 estimated increase in customer count should be included in the billing 

determinants.  (Id.)  In this case, an analogous situation arises where ComEd included 

its 2012 forecasted plant additions in the requested rate base as required by Section 

16-108.5(c)(6) of the Act.  (Id.)  Specifically, the Commission should reflect a similar 

adjustment to billing determinants for 2012 customer growth served by 2012 New 

Business (or new facilities) that are built to accommodate 2012 customer growth. (Id.)  

Consequently, with respect to adjustments to billing determinants, as discussed in 

ComEd Ex. 13.0, p. 26, the average number of residential customers in 2011 increased 

by 0.29% over the average number of residential customers in 2010, and the average 
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number of small commercial and industrial customers in 2011 increased by 0.39% over 

the average number of small commercial and industrial customers in 2010.  (Id., p. 6)  

These increases, based on the 2011 over 2010 increases, would appear to be 

reasonable estimates of the growth rates that can be expected from 2011 to 2012.  (Id.)  

In designing the rates to produce the approved revenue requirement, Staff recommends 

that the billing determinants used to set rates reflect these increases in order to reflect 

estimated annual growth in the number of customers in those classes and to be 

consistent with the inclusion of 2012 New Business plant additions in rate base.  (Id.) 

Therefore, consistent with the Commission’s Order in Docket No. 11-0721, which 

required ComEd to revise the customer count portion of its 2010 billing determinants, 

Staff recommends the Commission apply the same methodology in this proceeding to 

ensure that the billing determinants are based on accurate information. 

2. Other 

 

V. OPERATING EXPENSES  

A. Overview 

 

B. Potentially Uncontested Issues  

1. Distribution O&M Expenses 

 

2. Customer-Related O&M Expenses 
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3. Uncollectibles Expenses 

 

4. Incentive Compensation Expense 

 

5. Sales and Marketing Expense 

 

6. Depreciation and Amortization Expense 

 

7. Taxes Other than Income 

 

8. Income Taxes 

 

9. Regulatory Asset Amortization 

 

10. Operating Cost Management Efforts 

 

11. Storm Damage Repair Expense 

 

12. Interest Expense 

 

13. Lobbying Expense 

No adjustment is necessary for lobbying expenses.  Staff had proposed in its 

direct testimony the disallowance of costs for political and legislative counseling in 
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accordance with Section 9-224 of the Act that the Company had included in a list of 

invoices to support the amount reported in Account 928, Regulatory Commission 

Expenses.  (Staff Ex. 8.0, p. 15)  After Staff filed direct testimony, the Company 

indicated that the invoices relating to political and legislative activities were reclassified 

to a below the line account and, therefore, not included in Account 928 on the FERC 

Form 1.  Thus, Staff withdrew its adjustment in rebuttal testimony because these 

invoices have not been included in the Company’s requested revenue requirement.  

(Id.) 

14. Gross Revenue Conversion Factor 

 

C. Potentially Contested Issues 

 

1. Administrative and General Expenses  

a. Charitable Contributions 

Staff recommends that the Commission adopt its adjustments to disallow certain 

charitable contributions to organizations outside of ComEd’s service territory, donations 

made to political organizations, and donations made to non-charitable organizations 

because the Company has failed to meet the requirements as described in Section 9-

227 of the Act.  (Staff Ex. 8.0, p. 2)  Section 9-227 states:  

It shall be proper for the Commission to consider as an operating 
expense, for the purpose of determining whether a rate or other charge or 
classification is sufficient, donations made by a public utility for the public 
welfare or for charitable scientific, religious or educational purposes, 
provided that such donations are reasonable in amount. In determining the 
reasonableness of such donations, the Commission may not establish, by 
rule, a presumption that any particular portion of an otherwise reasonable 
amount may not be considered as an operating expense. The 
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Commission shall be prohibited from disallowing by rule, as an operating 
expense, any portion of a reasonable donation for public welfare or 
charitable purposes.   

 
(220 ILCS 5/9-227) 

 
 

Donations to Organizations outside the Company’s Service Territory 

Staff recommends the Commission disallow $306,000 in donations made to 

organizations outside the Company’s service territory that include the following:  

$74,000 to the University of Pennsylvania, $44,000 to Pennsylvania State University, 

$44,000 to the YMCA of Philadelphia and Vicinity, $29,000 to the Archdiocese of 

Philadelphia, $29,000 to the University of South Carolina, and $29,000 to Drexel 

University, among others. (Staff Ex. 3.0, p. 4; Staff Ex. 8.0, Schedule 8.01, p. 2)  The 

Company contends that the Commission’s Order in Docket No. 11-0721 only disallowed 

donations to the University of Wisconsin.  Staff disagrees.  The Order stated:   

Section 9-227 of the Public Utilities Act provides that a public utility may 
recover (from rates) its charitable contributions made for the public welfare 
or for charitable scientific, religious or educational purposes, provided that 
such donations are reasonable in amount. (220 ILCS 5/9-227). Logically, 
the term “public” includes only the rate-paying public, which is 
ComEd’s service territory.  

 
(Order, Docket No. 11-0721, May 29, 2012, p. 98) (Emphasis added) 
 

This conclusion is consistent with the Commission’s Order in the previous 

ComEd rate case, Docket No. 10-0467, in which ComEd sought recovery of donations 

to organizations outside the Company’s service territory other than the University of 

Wisconsin.  The Commission accepted Staff’s adjustments and stated: 

The Commission concurs with Staff’s proposal to disallow charitable 
contributions made by ComEd to organizations outside of the Company’s 
service territory. There is no evidence that these contributions provide any 
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benefit to ratepayers in ComEd’s service territory.  The Commission 
agrees with Staff that it is not reasonable to require ComEd ratepayers to 
bear the cost of such contributions.  Accordingly, Staff’s adjustment is 
adopted.  

(Final Order, Docket No. 10-0467, May 24, 2011, p. 108) 

Therefore, the Commission should again conclude that ComEd’s donations to 

organizations outside its service territory should not be borne by its ratepayers and 

accept Staff’s adjustments that reflect that conclusion. 

Donations to Political Organizations 

 Staff recommends that the Commission accept Staff’s adjustment to disallow 

$10,000 to the Metropolitan Mayors’ Caucus which is a political organization as 

described in Section 9-224 of the Act. (Staff Ex. 8.0, p. 6)  The mission statement of the 

Metropolitan Mayors’ Caucus indicates its mission to be a strong advocate for positions 

on a broad range of key issues at the federal, state, and local government.  The mission 

statement states, in part:   

The Mayors Caucus develops consensus positions on a broad range of 
key issues facing the Chicago region and is a strong advocate for their 
adoption at the federal, state, and local levels of government. 
(http://www.mayorscaucus.org/pages/Home/About the Caucus/Mission 
History.htm) 

 
(Staff Ex. 8.0, pp. 6-7) 

Pursuant to the Lobbyist Registration Act, lobby and lobbying means:  

any communication with an official of the executive or legislative branch of 
State government as defined in subsection (c) for the ultimate purpose of 
influencing any executive, legislative, or administrative action”  

(25 ILCS 170/2(e))  

http://www.mayorscaucus.org/pages/Home/About%20the%20Caucus/Mission%20History.htm
http://www.mayorscaucus.org/pages/Home/About%20the%20Caucus/Mission%20History.htm
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and influencing means:  

any communication, action, reportable expenditure as prescribed in 
Section 6 or other means used to promote, support, affect, modify, oppose 
or delay any executive, legislative or administrative action or to promote 
goodwill with officials as defined in subsection (c).  

(25 ILCS 170/2(f)) 

Section 9-224 of the Act does not allow the recovery through rates an expense of 

a public utility that is for political activity or lobbying.  Section 9-224 states:   

The Commission shall not consider as an expense of any public utility 
company, for the purposes of determining any rate or charge, any amount 
expended for political activity or lobbying as defined in the “Lobbyist 
Registration Act. 

(220 ILCS 5/9-224) 

Therefore, the Commission should conclude that recovery of this donation to a 

political organization as a charitable contribution is improper and adopt Staff’s 

adjustment. 

Donations made to Non-charitable Organizations 

Staff recommends that the Commission adopt Staff’s adjustment to disallow 

$376,000 in donations made to non-charitable organizations because the donations do 

not meet the requirements for recovery according to Section 9-227 of the Act.  (Staff Ex. 

8.0, pp. 9-10; Staff Ex. 8.0, Schedule 8.01 pp. 2-3) Staff bases its adjustment on 

whether the purpose of the donation is for the public welfare.  (Staff Ex. 3.0, p. 7) 

Staff used the Internal Revenue Code Part 501(c)(3) as an initial filter to identify 

organizations that are defined as “charitable” by the federal government by the 

organization’s tax exempt status and are, thus, restricted in the ability to participate in 
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political activities or lobbying.  (Staff Ex. 3.0, p. 7; Staff Ex. 8.0, pp. 9-10) Staff then 

considered the purpose of the donation to determine whether the donation served the 

public welfare.  (Id.) 

Staff acknowledges that the Commission rejected the notion of an Internal 

Revenue Code Section 501(c)(3) “filter” in its recent decision in Docket No. 12-0001.  

However, as the Commission is aware, Commission decisions are not res judicata, and 

therefore the Commission is not bound to follow past precedent.  (See United Cities 

Gas Co. vs. Illinois Commerce Comm’n, 163 Ill.2d 1, 22-23 (1994))  The Commission is 

in fact required to make its decision exclusively on the facts of the record evidence 

before it.  (220 ILCS 5/10-113)  The Commission concluded in its Order in Docket No. 

12-0001 that for a donation to meet the Section 9-227 “public welfare” requirement, it 

must benefit the rate paying public in the utility’s service territory.  (Order, Docket No. 

12-0001, September 19, 2012, p. 79)  Specifically, the Order notes the importance of 

providing easily discoverable and reviewable information regarding the nature and 

purpose of the contributions.  (Id.)  ComEd has failed, in Staff’s view, to provide 

sufficient evidence to demonstrate that these donations meet the Section 9-227 

requirements, and Staff recommends the donations be disallowed.   The only evidence 

ComEd provided in the record that these donations provide for the public welfare is the 

classification of the donations as Community and Neighborhood 

Development/Economic Development, Community and Neighborhood Development, 

Community Service, Arts and Culture/Performing Arts, or Community Involvement.  

(ComEd Exs.13.05 and 13.10)  This is not sufficient evidence that these donations 

provide for the public welfare. 
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Community and Neighborhood Development; Community Service, and Community 
Involvement Organizations 
 

Included in Staff’s disallowance are the following organizations that ComEd has 

classified as Community and Neighborhood Development that total $340,000:  $42,000 

for the Chicagoland Chamber of Commerce; $17,000 for the American Legion – 

Commonwealth Edison Post; $15,000 for the Hacia; $7,000 for the Italian American 

Chamber of Commerce – Midwest; and $10,000 for the Downers Grove Park District; 

$15,000 for the Commercial Club Foundation; 10,000 for Institute For Positive Living; 

$8,000 for Project Brotherhood; A Black Man’s Clinic; $10,000 for Thomas Alva Edison 

Foundation; $156,000 for Truist; and $50,000 for United Negro College Fund.  (Staff Ex. 

8.0, Schedule 8.01, pp. 2-3)  

These organizations are predominately economic and community development 

organizations. The Commission has previously concluded that payments to economic 

and community development organizations disguised as charitable contributions should 

not be recovered from ratepayers. In these orders, the Commission explicitly found that 

it “is not willing to blur the distinguishable categories of industry dues and charitable 

contributions.” In the orders cited below, the Commission concluded that the specific 

contributions to economic and community development organizations at issue were 

more properly categorized as industry dues that should be shouldered by shareholders: 

In Docket No. 05-0597, a rate case proceeding for Commonwealth Edison 

Company, the Commission disallowed a $50,000 donation to the Illinois Manufacturers’ 

Associations (IMA).  The Commission’s conclusion explained that because the payment 

constituted a payment for lobbying or a political activity, the donation was not included 

in the requested revenue requirement:   
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ComEd claims that this contribution was for the IMA’s “Research on 
Education in Illinois” and that Staff’s adjustment for this should be 
rejected. Staff argues that the invoice is clearly labeled a “Legislative 
Strategies” contribution. Section 9-224 of the Act (220 ILCS 5/9-224) 
prohibits including in any rate or charge any costs or payments for 
lobbying or political activity. Therefore, the Commission will reduce the 
revenue requirement for ComEd by $50,000.00. 
 

(Order, Docket No. 05-0597, July 26, 2006, p. 103) (emphasis added) 
 
Likewise, in Docket No. 04-0442, a rate case proceeding for Aqua, the 

Commission upheld a Staff disallowance for an amount paid to the Danville Area 

Economic Council.  The Commission found that the payment was within the category of 

dues and not charitable contributions.  The Commission explained that:  

The first area of the adjustment concerns the amount paid to the Danville 
Area Economic Council. This type of adjustment also was at issue in 
Docket 03-0403. The Order entered in that case states: 
 

The Commission is not willing to blur the distinguishable 
categories of industry dues and charitable contributions. The 
Order entered in 90-0169 squarely places the costs for 
industry association dues on the shareholders. See Order, 
90-0169, at 65. 
 

The Commission finds that the payments to the Danville Area Economic 
Council are within the category of dues and not charitable contributions. 
The eventual public purpose, as alleged by Aqua, is insufficient to qualify 
the dues paid for recovery pursuant to Section 9-227. The Commission 
therefore holds that the adjustment proposed by Staff is proper for the 
payments to the Danville Area Economic Council. 
 

(Order, Docket No. 04-0442, April 20, 2005, p. 31) (emphasis added) 
 

Again, in Docket No. 03-0403, a rate case proceeding for Consumers Illinois 

Water, the Commission adopted Staff’s adjustment to charitable contributions because 

it lacked sufficient evidence to determine that the contributions to the economic and 

community development organizations were properly within the scope of Section 9-227.  

The Commission explained that: 
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Neither party contends that the donations at issue are for “charitable 
scientific, religious or educational purposes.” Instead, they are for 
community or economic development associations. 

*  * * 
The Commission declines to presume that, at any given local 
unemployment rate, contributions to economic and community 
development organizations are necessarily for the public welfare. It is 
possible that such a contribution is made for a purpose that can not be 
recovered under Section 9-227. The Commission specifically notes, 
however, that it also does not establish any rule or presumption that 
contributions to economic and community development organizations may 
not be recovered under Section 9-227. Instead, a determination must be 
made on the evidence presented for each case. The utility has the burden 
to provide the evidence required to establish recoverability under this 
Section. 

*  * * 
With only the basic information contained in Schedule C-7 and Company 
testimony regarding other donations not at issue here, the Commission 
lacks sufficient evidence to determine that the contributions to the 
community and economic development organizations are properly within 
the scope of Section 9-227. Accordingly, the Commission concludes that 
the amounts in question should be excluded from the cost of service in 
this case. (Cf. Order, 02-0690, at 21 (disallowing recovery of donations 
“which may or may not be allowable under the Act, but [due to the] lack of 
evidence, cannot be determined as such”). Accordingly, Staff’s proposed 
reduction to charitable contributions is accepted. 
 

(Order, Docket No. 03-0403, April 13, 2004, pp. 18-19) (emphasis added).  
 

And, another example in which the Commission concluded that dues to chambers 

of commerce and community organizations may not be characterized as charitable 

contributions is found in the Commission’s order in Docket No. 01-0432, a rate case 

proceeding for Illinois Power Company: 

A significant component of Staff’s argument on this issue is that IP will receive 
membership benefits in return for the dues payments in question. Notably, IP did 
not refute this assertion. The Commission concurs with Staff’s recommended 
disallowance of $56,000 of chambers of commerce and community organizations 
dues. Since IP benefits from the payment of the dues, they may not be 
characterized as charitable contributions. Whether or not the IRS considers the 
organizations to which the dues payments were made not-for-profit is not at issue.  

 
(Order, Docket No. 01-0432, March 28, 2002, p. 54) 
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Clearly, the specific contributions to economic and community development 

organizations at issue in this proceeding, which Staff seeks to disallow, suffer from the 

same infirmities as those contributions addressed by the Commission above and further 

are inconsistent with the Commission’s understanding of “public welfare” under Section 

9-227 as articulated in its recent 12-0001 Order.   

In addition, the Commission has previously found that donations to the American 

Legion should not be recovered from ratepayers because the mission of the American 

Legion includes lobbying. The American Legion’s mission statement reads, in part:   

The American Legion is a nonpartisan, not-for-profit organization with 
great political influence perpetuated by its grass-roots involvement in the 
legislation process from local districts to Capitol Hill. 
(http://www.legion.org/mission) (emphasis added)  

Section 9-224 of the Act prohibits the recovery of expenses for political activity or 

lobbying. Because cash is fungible, any donation given to an organization that 

participates in political activity is effectively supporting that political activity.  Staff 

recommends that the Commission accept Staff‘s adjustment to remove from the 

Company‘s revenue requirement the dues paid to organizations that are predominately 

economic and community development organizations  because they are not charitable 

contributions to be reviewed under the criteria established in Section 9-227 of the Act. 

The record in this docket lacks sufficient evidence to determine if these donations were 

for the public welfare or educational, scientific, or religious purposes.   Without sufficient 

evidence to demonstrate compliance with Section 9-227, these donations should be 

disallowed.    
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Arts and Culture/Performing Arts 

Staff recommends that $36,000 in donations to non-charitable organizations that 

represent arts and culture type organizations be removed from the revenue 

requirement including $29,000 for Galliard Performance Hall Foundation and $7,000 for 

Hubbard Street Dance Chicago. (Staff Ex. 8.01, pp. 2-3) Arts and culture is not a 

recoverable category of donations under Section 9-227.  There is no evidence in the 

record supporting how these donations meet those requirements for recovery.  Without 

such evidence, these donations should be disallowed 

Summary of Adjustment for Charitable Contributions 

Accordingly, the Commission should accept Staff’s adjustment to disallow 

$306,000 in donations to organizations outside of ComEd’s service territory, $10,000 to 

the Metropolitan Mayors’ Caucus as it is a political organization, and $376,000 in 

donations made to non-charitable organizations.  The donations to non-charitable 

organizations include $340,000 to economic development organizations incorrectly 

represented as charitable donations and $36,000 to arts and culture organizations 

because there is no evidence in the record as to how they comply with Section 9-227 of 

the Act, and $17,000 (of the $340,000 noted above) to the American Legion-

Commonwealth Edison Post 118 as the mission of the organization is lobbying. 
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b. Rate Case Expense - - Instant Docket 

Staff recommends the Commission accept Staff’s adjustment to remove as rate 

case expense from the Company’s revenue requirement over $270,000 in costs 

associated with an Article IX rate case that was never filed by the Company.  (Staff Ex. 

8.0, p. 10)  It is unreasonable for customers to pay for the preparation of a rate case 

which the Company never filed while also paying for the preparation and filing of a 

formula rate case that ComEd ultimately did file (Docket No. 11-0721).   

As stated in Staff’s Rebuttal Testimony, ComEd was not required to become a 

participating utility under the EIMA, but rather did so at its own election.  Likewise, the 

Company elected to simultaneously prepare a traditional Article IX rate case and a 

formula rate case.  It is not reasonable to expect customers to pay for both.  (Staff Ex. 

8.0, p. 11)  The Company has failed to show the ratepayer benefit resulting from the 

Company preparing an anticipatory rate case.  Even if the Commission were inclined to 

allow recovery for these costs, which it should not, certainly, the preparations needed to 

file a rate case, either traditional or formula, should greatly overlap and ratepayers 

should not pay twice for the same service.  In Staff’s opinion, Dr. Hemphill’s claims that 

the Company “was not sure whether or not the legislation would eventually become law 

or what requirements the final legislation would include” (ComEd Ex. 13.0, pp. 12-13) 

perhaps does not fully capture ComEd’s role in the drafting and passage of EIMA.  

ComEd could reasonably have waited just a few weeks to see what the legislative 

outcome would be before spending over $270,000 to prepare for an Article IX case that 

it never filed. 
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c. Rate Case Expenses - - Docket 11-0721 

Staff recommends that the Commission find that the amount of compensation for 

attorneys and technical experts incurred in 2011 to prepare and litigate the initial 

formula rate Docket No. 11-0721 in the amount of $1,544,161 to be just and reasonable 

pursuant to Section 9-229 of the Act.  Staff also recommends that the Commission put 

the Company on notice that the Commission will be reviewing the bills from outside 

counsel in future cases to ensure that the Company is diligent in ensuring compliance 

with Exelon Corporation’s Billing and Procedural Guidelines for Outside Counsel.   

Included in the compensation for attorneys and technical experts to prepare and 

litigate Docket No. 11-0721 are several meals invoiced for ComEd’s outside legal firm.  

The outside legal counsel with which ComEd contracts is required to review and accept 

Exelon Corporation’s Billing and Procedural Guidelines for Outside Counsel, which 

clearly indicate that the Company will not pay for meals unless related to long distance 

travel. The meals in question were at the external counsel’s premises, which are in 

Chicago, so no travel was involved and, therefore, should not have been reimbursed.  

(Staff Ex. 8.0, pp. 12-13)  Staff does not make an adjustment for these meals because 

the amount was immaterial (approximately $1,100) and is included as part of the initial 

formula rate case expense which is being amortized over three years per the EIMA.   

Nonetheless, the Company should be more diligent in complying with its own internal 

policies, especially when these policies directly involve costs recovered from 

ratepayers.  Thus, Staff recommends that the Order in this proceeding put the Company 

on notice that it should comply with Exelon Corporation’s Billing and Procedural 

Guidelines for Outside Counsel.  (Id., pp. 13-14) 
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Specifically, Staff recommends the Commission state in its Final Order in this 

docket: 

The Commission finds that the amounts of compensation for attorneys 
and technical experts incurred in 2011 to prepare and litigate the initial 
formula rate Docket No. 11-0721 in the amount of $1,544,161 are just and 
reasonable pursuant to Section 9-229 of the Act. (220 ILCS 5/9-229)  
However, the Commission will be reviewing the bills from outside counsel 
in future cases to ensure that the Company is diligent in ensuring 
compliance with Exelon Corporation’s Billing and Procedural Guidelines 
for Outside Counsel.   

(Id., p. 14) 

d. Merger Expense 

The Company has provided information that demonstrates the amount of synergy 

savings between 2011 and 2015 will exceed the costs to achieve those savings and, 

therefore, benefit ComEd’s customers over that same period.  Assuming the projected 

savings are realized, it is reasonable for the Company to seek recovery of the costs to 

achieve those savings.  (Staff Ex. 8.0, p. 15) 

 

 

VI. RATE OF RETURN   

A. Overview 

Staff and the Company agree that the appropriate rate of return for setting rates 

to be effective January 1, 2013 is as shown in the following table: 

    

Amount 
($ In 

Thousands)   

Percent of 
Total 

Capital   Cost   
Weighted 

Cost 

Short-Term Debt 
 

 $         17,947  
 

0.18% 
 

0.71% 
 

0.00% 

Long-Term Debt 
 

       5,702,622  
 

57.27% 
 

5.78% 
 

3.31% 

Common Equity 
 

       4,236,935  
 

42.55% 
 

9.71% 
 

4.13% 

Credit Facility Fees 
       

0.10% 
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Total 
 

 $    9,957,503  
 

100.00% 
   

7.54% 
 

(Staff Ex. 9.0, p. 5; ComEd Ex. 19.1) 

Staff and the Company also agree that the appropriate rate of return for the 2011 

reconciliation is as shown below: 

    

Amount 
($ In 

Thousands)   

Percent of 
Total 

Capital   Cost   
Weighted 

Cost 

Short-Term Debt 
 

 $         17,947  
 

0.18% 
 

0.71% 
 

0.00% 

Long-Term Debt 
 

       5,702,622  
 

57.27% 
 

5.78% 
 

3.31% 

Common Equity 
 

       4,236,935  
 

42.55% 
 

9.81% 
 

4.17% 

Credit Facility Fees 
       

0.10% 

Total 
 

 $    9,957,503  
 

100.00% 
   

7.58% 
 

(Staff Exhibit 9.0, p. 5; ComEd Ex. 19.1) 

B. Capital Structure  

 

C. Cost of Capital Components 

1. Rate of Return on Common Equity 

 

2. Cost of Long - Term Debt 

 

3. Cost of Short - Term Debt 

 

4. Overall Weighted Cost of Capital 
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VII. COST OF SERVICE AND RATE DESIGN  

A. Overview 

 

B. Potentially Uncontested Issues – Embedded Cost of Service Study 

 

VIII. OTHER 

A. Overview 

 

B. Potentially Uncontested Issues 

1. Distribution System Loss Factor Study 

Staff witness Rockrohr provided direct and rebuttal testimony addressing the 

“2011 ComEd Distribution System Loss Factory Study” (ComEd Ex. 10.6) which was 

submitted by the Company in response to a directive in the Commission’s May 29 Order 

in Docket 11-0721. (Order, Docket No. 11-0721, May 29, 2012, p. 173)  The purpose of 

a distribution loss study is to quantify and allocate energy lost when supplying electricity 

to customers over the Company’s distribution system. (Staff Ex. 5.0, p. 2)  Mr. Rockrohr 

explained that ComEd allocates distribution losses to customer classes based upon the 

estimated customer class load during various hours of the day and assumes typical 

distribution facilities are used to supply members of each customer class.  Mr. 

Rockrohr’s understanding is that once its distribution loss study was completed, ComEd 

assigned each customer class a corresponding “distribution loss factor.” The distribution 

loss factor represents the electric energy that was lost on, or consumed by, ComEd’s 

distribution system during the course of delivering electricity to customers.  ComEd’s 
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distribution loss factors for each class are expressed as a percentage of the electric 

energy delivered to customers in the class. (Id.) 

Mr. Rockrohr testified in his direct testimony that he had several concerns with 

the “2011 ComEd Distribution System Loss Factory Study” (ComEd Ex. 10.6) and its 

associated documents.  Mr. Rockrohr was concerned that:  (1) some of the numbers in 

Appendix 1 of ComEd’s associated study identified as “ComEd Secondary and Service 

Loss Study”, which ComEd created to segregate losses in secondary and service 

elements, were incorrect (Id., pp. 3-4); (2) several of the numbers  in Appendix C of 

ComEd Ex. 10.6  did not make sense (Id., p. 4); and (3) given the large number of 

customers in several of the customer classes, the Company’s sample size of ten service 

installations from each customer class to determine the class’ use of secondary and 

service elements was not sufficient.  (Id., p. 6) 

ComEd in its rebuttal testimony responded to each of Mr. Rockrohr’s three 

concerns.  In response to Mr. Rockrohr’s concern that some of the numbers were 

incorrect the Company filed a revised “ComEd Secondary and Service Loss Study” as 

ComEd Ex. 17.1. (Staff Ex. 10.0, pp. 2-3)  In response to Mr. Rockrohr’s second 

concern that some of the numbers in ComEd Ex. 10.6 did not make sense, the 

Company filed a revised version of its “2011 ComEd Distribution System Loss Factory 

Study” as ComEd Ex. 17.2. (Id., pp. 3-4)  In response to Mr. Rockrohr’s third concern, 

that the sample size of ten service installations to determine a class’ use and allocation 

of secondary and service elements was not sufficient, Company witness Born indicated 

that, while he thought the study results were realistic, ComEd will increase the sample 

size for its four largest customer categories between now and the Company’s next rate 
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design case to determine the effect that a larger sample size has on its study results.  

The Company would present the results of its use of a larger sample as part of its rate 

design filing in the first half of 2013.  (Id., pp. 4-5)  Mr. Rockrohr explained that while he 

still believes that a sample size of ten service installations is not sufficient to produce 

reliable study results, given the limited amount of time to complete this docket, the 

Company’s proposal to incorporate the expanded sample size test results in the 

Company’s upcoming rate design docket was reasonable.  (Id., p. 5) 

Mr. Rockrohr’s final recommendation was that the Commission should approve 

ComEd’s use of the distribution loss study filed as ComEd Ex. 17.2.  Mr. Rockrohr 

explained that ComEd’s distribution loss study filed as ComEd Ex. 17.2 would provide 

superior results as compared to the study the Company is currently using, largely 

because it uses a more accurate transmission loss study that ComEd completed at the 

end of 2011, rather than a transmission loss study from the late 1990s. (Id.)  Mr. 

Rockrohr concluded that the distribution loss study filed as ComEd Ex. 17.2 provides 

loss percentages that are lower for every class compared to the percentages from the 

distribution loss study that ComEd is presently using.  (Id., p. 6) 

The Company in its surrebuttal testimony did not respond to Mr. Rockrohr’s 

rebuttal testimony recommendation that the Commission should approve the use of 

ComEd Ex. 17.2 as the distribution loss study to be used by the Company.  Based upon 

the lack of additional testimony by the Company on this issue, Staff assumes that the 

distribution loss study to be used by the Company (i.e. ComEd Ex. 17.2) is uncontested. 
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2. Computation of ROE Collar Adjustment for 2011 

According to ComEd witness Kathryn Houtsma, the ROE collar adjustment 

attached to the direct testimony of Staff witness Burma Jones was calculated 

incorrectly.  Staff witness Jones agreed.  (Staff Ex. 6.0, p. 9)  The calculation did not 

properly align revenues with the underlying costs; i.e., revenues that will not be 

recovered if Staff’s proposed adjustments are adopted by the Commission were not 

removed from the collar calculation.  Those revenues should not be considered in 

determining whether or not ComEd’s earned ROE is within the collar.  A corrected collar 

calculation was attached to Ms. Jones’ rebuttal testimony.  (Id.) 

C. Potentially Contested Issues 

1. Presentation of ROE Collar Adjustment on Schedule FR A-3 and 
WP 22 

To promote clarity regarding the calculation of applicable operating revenues for 

the ROE collar adjustment, Staff proposed modifications to Schedule FR A-3, Return on 

Equity (ROE) for Collar Computation, and related workpaper 22 (“WP 22”).  (Id.).  

ComEd accepted the proposed revisions.  (ComEd Ex. 18., p. 4)  In response to Staff’s 

concerns that changes to the formula rate structure or protocols cannot be considered 

in annual update filing/reconciliation proceeding (Staff Ex. 6.0, p. 10; 220 ILCS 5/16-

108.5(c) “Subsequent changes to the performance-based formula rate shall be made as 

set forth in Section 9-201 of this Act” and 220 ILCS 5/16-108.5(d) “The Commission 

shall not, however, have the authority in a proceeding under this subsection (d) to 

consider or order any changes to the structure or protocols of the performance-based 

formula rate approved pursuant to subsection (c) of this Section.”), ComEd agreed to 
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propose the changes in a revised compliance filing in Docket No. 11-0721.  (ComEd Ex. 

18., pp. 4-5) 

2. Preservation of Docket No. 11-0721 Rehearing Issues 

a. Pension Asset Funding Costs 

 

b. Average or End of Year Rate Base in Reconciliations 

The Commission should use an average rate base for purposes of calculating the 

reconciliation revenue requirement consistent with the Commission’s October 3, 2012 

Order on Rehearing in Docket No. 11-0721 and Section 16-108.5(d)(3) of the Act.  

(Order on Rehearing, Docket No. 11-0721, October 3, 2012, p. 18; 220 ILCS 5/16-

108.5(d)(3)) 

Staff uses as its starting point for the reconciliation revenue requirement the 

Company’s position contained in its June 13, 2012 Compliance filing (ComEd Ex. 10.2), 

which reflects the use of an average 2011 rate base for purposes of calculating the 

reconciliation rate base.  (Staff Ex. 1.0, p. 3; Staff Ex. 2.0, p. 3; Staff Ex. 7.0, pp. 2-3)  

The use of an average rate base approach is consistent with the Commission’s Order 

on Rehearing in Docket No. 11-0721, which affirmed the Commission’s May 29, 2012 

Order in Docket No. 11-0721 directing the use of an average rate base in determining 

the reconciliation revenue requirement.  (Order on Rehearing, Docket No. 11-0721, 

October 3, 2012, p. 18)   

As noted in Staff direct testimony, it is inappropriate to relitigate the Average 

Rate Base vs. Year-End Rate Base issue in this proceeding.  (Staff Ex. 2.0, p. 3)  

Subsection 16-108.5(d)(3) of the Act states in pertinent part: 
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The Commission shall not, however, have the authority in a 
proceeding under this subsection (d) to consider or order any 
changes to the structure or protocols of the performance-based 
formula rate approved pursuant to subsection (c) of this section.    

 
(220 ILCS 5/16-108.5(d)(3)) 

 
Based on Section 16-108.5(d)(3), the Commission should decline to consider or order 

changes in the current proceeding to the formula rate structure or protocols approved in 

the 11-0721 May 29, 2012 Order or the October 3, 2012 Order on Rehearing.  Average 

rate base must be used for purposes of calculating the reconciliation revenue 

requirement as required by the Commission in its May 29, 2012 Order and its October 

3, 2012 Order on Rehearing in Docket No. 11-0721.4  (Order on Rehearing, Docket No. 

11-0721, October 3, 2012, p. 18; Staff Ex. 2.0, pp. 3-4) 

c. Interest Rate for Reconciliation Adjustments 

 

3. Section 16-108.5 of the PUA 

a. Identification of costs incurred in compliance with Section 
16-108.5. 

Staff recommends that the Commission require the Company to identify in each 

future formula rate filing the costs that were incurred in compliance with or in meeting 

the infrastructure investment requirements of Section 16-108.5(b).  (Staff Ex. 7.0, p. 4)  

The identification of the incurred costs would provide for a more timely and in-depth 

                                            
4 The use of average rate base for purposes of determining the reconciliation revenue 
requirement is also consistent with the Commission’s September 19, 2012 Order in Docket No. 
12-0001, the initial formula rate proceeding for Ameren Illinois Company.  (Order, Docket No. 
12-0001, September 19, 2012, p. 175) 
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review of the data, as well as provide greater transparency on the part of the Company.  

(Id., p. 4-5) 

 Section 16-108.5(b) of the Act requires a participating utility to submit to the 

Commission annually no later than April 1 a report that describes, among other things, 

how the Company is satisfying its infrastructure investment program commitments 

under that section.  (220 ILCS 5/16-108.5(b))  However, this report would not 

necessarily indicate which costs were included in the subsequent May 1 filing of 

updated cost inputs to the performance-based formula rate (submitted pursuant to 

Section 16-108.5(d) of the Act) that reflects the actual costs for the prior rate year plus 

the next year’s projected plant additions.  (Id., p. 5)  The costs requested for recovery in 

the annual formula rate update filing represent actual and projected costs, whereas the 

costs reported in the April 1 annual report would only indicate the actual costs incurred 

through a certain date.  (Id.)   

It is critical for the Commission to know how much of those actual costs are due 

to the Company’s compliance with or in meeting the infrastructure investment 

requirements under Section 16-108.5(b) of the Act as this would affect the 

determination of the reasonableness of the requested costs and whether or not these 

should be reflected in the formula rates.  Section 16-108.6(c) provides in pertinent part: 

A participating utility’s decision to invest pursuant to an AMI Plan 
approved by the Commission shall not be subject to prudence 
reviews in subsequent Commission proceedings.  Nothing in this 
subsection (c) is intended to limit the Commission’s ability to review 
the reasonableness of the costs incurred under the AMI Plan. 
(220 ILCS 5/16-108.6(c) 

Section 16-108.6(c) clearly provides that investments made pursuant to a 

Commission approved AMI Plan are subject to reasonableness reviews.  In any such 
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review, it is crucial that the different costs reflected in the annual formula rate update 

filing and the April 1 annual report be easily reconciled and explained, and that the costs 

related to the infrastructure investment program under Section 16-108.5(b) of the Act be 

open and transparent.  (Staff Ex. 7.0, pp. 5-6)  Therefore, it is important that the 

Company provide and the Commission identify in its Order in each formula rate filing the 

costs that were incurred in compliance with or in meeting the requirements of Section 

16-108.5(b) of the Act.  (Id., p. 6) 

 The Company offers a shifting series of objections to Staff’s recommendations.  

Initially, in rebuttal testimony, Company witness Dr. Hemphill indicated that the existing 

reporting requirements under Section 16-108.5(b) of the Act and the fact that ComEd is 

required to demonstrate prudence and reasonableness on all capital additions 

regardless of whether they are EIMA-related, renders additional reporting unnecessary.  

(ComEd Ex. 11.0, p. 10)  Further, Dr. Hemphill noted that “[n]othing prohibits Staff and 

Intervenors from issuing data requests relevant to the issues in a formula rate filing.”  

(Id., p. 11)  However, in surrebuttal testimony, Dr. Hemphill argues that “[t]his type of 

information is not called for by EIMA, and it is simply impossible to provide.”  (ComEd 

Ex. 18.0, p. 5)  Dr. Hemphill asserts that as time passes, it will become impossible for 

ComEd to isolate particular investments attributable to EIMA, that Staff’s proposal is 

inconsistent with how the investment target is determined under EIMA, and that the data 

Staff seeks is unnecessary to assess prudence.  (Id., pp. 6-7)   

 ComEd’s objections that Staff’s recommendation is neither required by nor 

necessary under EIMA are without merit and should be rejected.  It is well-established 

that the Commission is vested with authority to do what is reasonably necessary to 
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accomplish the legislature’s objective.  Abbott Laboratories, Inc. v. Illinois Commerce 

Com’n, 289 Ill.App.3d 705, 712, 682 N.E.2d 340, 347 (1st Dist. 1997)  With respect to 

the reconciliation proceeding, Section 16-108.5(d)(1) clearly provides that: 

Notwithstanding anything that may be to the contrary, the intent of the 
reconciliation is to ultimately reconcile the revenue requirement reflected in rates 
for each calendar year, beginning with the calendar year in which the utility files 
its performance-based formula rate tariff pursuant to subsection (c) of this 
Section, with what the revenue requirement would have been had the actual cost 
information for the applicable calendar year been available at the filing date.  

 
(220 ILCS 5/16-108.5(d)(1)) 

 
ComEd simply ignores Staff’s fundamental point, which is that the costs included in the 

April 1 annual report would only indicate actual costs incurred through a certain date, 

and not the actual and projected costs that are required to be included in the May 1 

filing of updated cost inputs to the performance-based formula rate.  (Staff Ex. 7.0, p. 5)  

Further, ComEd ignores the fact that actual cost information related to the Company’s 

infrastructure investments is critical to the Commission’s determination of the 

reasonableness of any costs incurred pursuant to a Commission approved AMI Plan.  

(Id., pp. 5-6)   Thus, Staff’s recommendation that the Company be required to identify in 

each formula rate filing the costs that were incurred in compliance with or in meeting the 

infrastructure investment requirements of Section 16-108.5(b) is not only consistent with 

the express intent behind the reconciliation proceeding, but is necessary to achieve that 

intent.   

 Further, ComEd’s objection that it is “impossible” to provide this information is 

equally without merit, and should be rejected.  Indeed, as Company witness Dr. 

Hemphill admitted during cross-examination, providing this information was not 

impossible, but merely “impracticable.”  (Tr., September 25, 2012, pp. 12-13)  More to 
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the point, the notion that it is impossible or impracticable to provide this information is 

belied by the evidence in this proceeding.  As Dr. Hemphill correctly pointed out, nothing 

prohibits the issuance of data requests regarding such issues (ComEd Ex. 11.0, p. 11), 

and, in fact, the Company provided in response to Staff Data Request (“DR”) RWB 9.08 

a breakdown of projected 2012 investments pursuant to Section 16-108.5(b)(1) cross-

referenced to 2012 projected plant additions, including distribution infrastructure 

improvements, training facility construction or upgrade projects, wood pole inspection, 

treatment and replacement programs, circuit storm hardening, additional smart meters, 

distribution automation and associated cyber secure data communication network, and 

substation microprocessor relay upgrades – precisely the type of information that Staff 

recommends the Company provide in its annual formula rate update filing.  (ComEd 

Resp. to Staff DR RWB 9.08, Staff Ex. 7.0, Attachment B, pp. 1-2)  Moreover, in its 

Infrastructure Investment Plan filed January 6, 2012 as required by Section 16-108.5(b) 

of the Act, the Company provides a detailed description and breakdown of both 

reliability related and Smart Grid related projects to be pursued during the respective 

investment periods for each described under EIMA, including the scope, schedule, 

budget, full-time employees and units associated with each project.  (See generally, 

Commonwealth Edison’s Infrastructure Investment Plan, January 6, 2012, AG Cross Ex. 

1.0)  The reliability related projects described by ComEd in its Plan include 

Underground Residential Cable (“URD”) Injection and Replacement, Mainline Cable 

System Refurbishment and Replacement, Ridgeland 69kV Cable Replacement, 

Construction of Training Facilities, Wood Pole Inspection, Treatment and Replacement, 

and Storm Hardening.  (Id.)  Smart Grid related projects described in the Plan include 
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distribution automation, substation micro-processor relay upgrades, smart meters, and 

associated cyber secure data communications network.  (Id.)  Again, this is precisely 

the type of information that Staff recommends the Company provide at the time of its 

future annual formula rate update filings so that a timely and in-depth review of such 

information can be performed.  Given the level of detail and amount of information that 

ComEd has provided to date regarding its planned infrastructure and Smart-Grid 

investments over the entirety of the applicable investment periods under EIMA, the 

Company’s assertion that it will be impossible or impracticable to provide actual cost 

information for those investments in its annual formula rate update filings is simply not 

credible.  

 Accordingly, Staff recommends the following: 

1. The Commission should require that in each future formula rate proceeding, 

ComEd is to identify in its direct testimony the costs included in the rate year 

revenue requirement that are incurred or projected to be incurred in 

compliance with or in meeting the infrastructure investment requirements of 

Subsection 16-108.5(b) of the Act; 

2. In each Order establishing the rates resulting from a formula rate proceeding, 

the Commission should clearly identify in its Order the costs included in the 

rate year revenue requirement that ComEd incurred or is projected to incur in 

complying with or in meeting the infrastructure investment requirements of 

Subsection 16-108.5(b) and of the Act; 

3. The Commission should include the following language in the Findings and 

Orderings paragraphs of its Order in this proceeding: 
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 (#) The Commission, based on the record in this proceeding, finds that 
the approved revenue requirement includes $269,474 million of 
projected 2012 plant additions to be incurred by the utility in 
compliance with or in meeting the infrastructure investment 
requirements of Subsection 16-108.5(b) of the Act.  These are 
projected costs and will be reconciled to actual costs in the 
Company’s next formula rate filing.  The detail of these projected 
plant additions in the categories as required by Section 16-
108.5(b)(1) are as follows (in Millions): 

Distribution infrastructure improvements   $ 128,888 
Training facility construction or upgrade projects        2,551 
Wood pole inspection, treatment, and replacement       11,110     
Reducing the susceptibility of storm-related damage      23,447 
 
Total electric system upgrades, modernization   
projects, and training facilities    $ 165,996 
 
 Additional smart meters     $   52,246 
Distribution automation and associated  
cyber secure data communication network      50,957 
Substation micro-processor relay upgrades           275 
    
Total upgrade and modernization of transmission 
and distribution infrastructure and Smart Grid 
electric system upgrades    $ 103,478 
 

Total projected incremental 2012 plant additions  
In compliance with Section 16-108.5(b)(1) of the Act  
(Staff Ex. 7.0, Attachment B)    $269,474 
 

b. Contributions to energy low-income and support programs. 

Staff recommends that the Commission require the Company to identify in each 

formula rate filing the costs that were: (1) incurred in the applicable year in compliance 

with or in meeting the requirements for contributions to energy low-income and support 

programs of Section 16-108.5(b-10) of the Act; (2) excluded from the requested revenue 

requirement, and; (3) provide evidence that the costs were excluded.  (Staff Ex. 7.0, pp. 

7-8)    This information provided with the Company’s filing would provide for a more 
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timely and in-depth review of the data, as well as provide greater transparency on the 

part of the Company.  (Id., pp. 4-5) 

 Under Section 16-108.5(b-10) of the Act, the Company is required to file with the 

Commission annual reports documenting the disbursement of funds to energy low-

income and support programs.  (220 ILCS 5/16-108.5(b-10))  Any such payments are 

not recoverable expenses.  (Id.)  In addition, the Commission is authorized to audit 

disbursement of the funds to ensure they were disbursed consistent with Section 16-

108.5(b-10).  (Id.) 

It is crucial that the Commission know the amount of funds disbursed in the prior 

year, pursuant to Section 16-108.5(b-10), during the formula rate update process 

because the Commission must ensure those costs are not included in the actual costs 

amounts that populate the Company’s annual formula rate updates and reconciliation.  

(Staff Ex. 7.0, p. 7)  However, there is no required filing date for the annual reports 

required by Section 16-108.5(b-10) and, thus, no guarantee that this information would 

be available in a timely manner to the Commission.  (Id.)  Therefore, this information 

should be required to be provided with the annual formula rate update and reconciliation 

filings.  (Id.) 

ComEd agrees that the expenditures associated with the energy low-income and 

support program are not a recoverable expense and that the statutory language does 

not specify an annual filing date or a format for the reports required under Section 16-

108.5(b-10).  (ComEd Ex. 11.0, p. 10; ComEd Ex. 18.0, p. 8)  ComEd also indicates a 

willingness to work with Staff in developing a mutual recommendation for a report 

format, and the submission of the report prior to the annual formula rate update and 
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reconciliation filing.  (ComEd Ex. 18.0, p. 8)  Nevertheless, ComEd objects to Staff’s 

recommendation on the grounds that it is not required by EIMA and is unnecessarily 

duplicative.  (Id.)  

ComEd’s objections that Staff’s recommendation is neither required by nor 

necessary under EIMA are without merit and should be rejected.  It is well-established 

that the Commission is vested with authority to do what is reasonably necessary to 

accomplish the legislature’s objective.  Abbott Laboratories, Inc., 289 Ill.App.3d at 712, 

682 N.E.2d at 347.  As Staff has noted, it is crucial that the Commission know the 

amount of funds disbursed in the prior year pursuant to Section 16-108.5(b-10) during 

the formula rate update process if the Commission is to ensure that those costs are not 

included in the actual cost amounts that populate the Company’s annual formula rate 

updates and reconciliation, a fact which the Company ignores.  (Staff Ex. 7.0, p. 7)  

Because there is no guarantee that this information would be available in a timely 

manner to the Commission, and ComEd has provided no basis to conclude that this 

information would be timely available, it is both appropriate and entirely consistent with 

the Act that the Company be required to provide this information with the annual formula 

rate update and reconciliation filings.  (Id.)   

Accordingly, Staff recommends the following: 

1. The Commission should require that ComEd,  in each formula rate proceeding, 

identify in direct testimony the costs included in the rate year revenue 

requirement that are incurred in the applicable year in compliance with or in 

meeting the requirements for contributions to energy low-income and support 

programs in Subsection 16-108.5(b-10) of the Act and that were excluded from 
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the requested revenue requirement, and to provide evidence that the costs 

were excluded; 

2. In each Order establishing the rates resulting from a formula rate proceeding, 

the Commission should clearly identify in its Order the costs which ComEd 

incurred in the applicable year in complying with or in meeting the 

requirements for contributions to energy low-income and support programs of 

Subsection 16-108.5(b-10) of the Act and to indicate that those specific costs 

were properly excluded from the approved revenue requirement; 

3. The Commission should include the following language in the Findings and 

Orderings paragraphs of its Order in this proceeding:  

(#) The Commission, based on the record in this proceeding, finds that 
the utility incurred in 2011 $0 in compliance with or in meeting the 
requirements for contributions to energy low-income and support 
programs of Subsection 16-108.5(b-10) of the Act, and that said costs 
have been properly excluded from the approved revenue requirement.  
(Staff Ex. 7.0, Attachment C) 
 

4. Format of Revenue Requirement Schedules and Related 
Documents. 

a. Changes to Formula Rate Template 

ComEd witness Martin Fruehe states in his surrebuttal testimony that ComEd 

inadvertently removed the ROE collar amount from the reconciliation balance in its 

Docket No. 11-0721 compliance filing, resulting in no interest being applied to the 

amount that results from the application of the ROE collar.  This error was also identified 

in ComEd’s response to Staff DR BCJ-5.01.  According to ComEd witness Mr. Fruehe, 

ComEd will file a motion apart from this proceeding to correct this error.  (ComEd Ex. 

19.0, p. 16)  Staff does not oppose a correction that results in interest being applied to 
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the ROE collar amount and agrees that it should be addressed apart from this 

proceeding. 

b. Use of traditional schedules as an attachment to the 
Commission’s final orders in the formula rate proceedings. 

Recognizing that there will be a rulemaking to address a systematic approach 

governing the formula rate process, it is Staff’s position that the Commission should 

attach the traditional revenue requirement schedules as modified by Staff (Appendices 

A and B) to the Commission’s order in this formula rate proceeding.  Use of the 

traditional schedules provides transparency to the formula rate proceeding in that the 

traditional schedules show all the adjustments made by the parties, the ALJs or the 

Commission to the formula rate inputs proposed by the Company. (Staff Ex. 6.0, pp. 7-

8) 

While the Company had some issues with Staff’s use of the traditional schedules 

as set forth in Company witness Fruehe’s testimony (ComEd Ex. 13.0, pp. 32-34), the 

Company did not address the issue in its surrebuttal testimony.  Therefore, it is not clear 

to Staff if the Company agrees with or opposes Staff’s recommendation to use the 

traditional schedules as an attachment to the Commission’s final order in the instant 

proceeding. 

IX. CONCLUSION 

WHEREFORE, for all of the following reasons, Staff respectfully requests that the 

Commission’s order in this proceeding reflect all of Staff’s recommendations regarding 

the Company’s tariffs and charges submitted pursuant to Section 16-108.5 of the Public 

Utilities Act. 
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