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 The People of the State of Illinois, by LISA MADIGAN, Attorney General of the State of 

Illinois (the “People,” or “AG”) and AARP, through its counsel, pursuant to the Commission’s 

rules, 83 Ill. Admin. Code 200.800 and the schedule established by the Administrative Law 

Judges, file their Initial Brief in response to the filing by Commonwealth Edison Company 

(“ComEd”) to adjust its formula revenue requirements and rates pursuant to Section 16-108.5 of 

the Public Utilities Act (“PUA” or “the Act”). 

 

I. INTRODUCTION AND STATEMENT OF THE CASE 

 This docket is ComEd’s second filing under the Electric Infrastructure Modernization Act 

(EIMA), passed into law in October, 2011.  EIMA authorized electric utilities to have their rates 

set every year based on a formula that includes a return on equity determined by the statute, a ten 

year investment commitment, a jobs commitment, establishment of a low income customer 

assistance fund, performance metrics, and an annual retrospective reconciliation of the revenue 

requirement and actual costs.  220 ILCS 5/16-108.5(b) & (c).   The first docket under the law, 

ICC Docket 11-0721, established the terms of the formula.  Multiple issues including allocations, 

cash working capital, and the treatment of accumulated deferred income taxes (ADITs) were 

resolved in the final order entered on May 29, 2012.   

 In this docket Commission will (1) establish a new revenue requirement to take effect on 

January 1, 2013 based on the historical FERC Form 1 reports for 2011 and projected plant 

additions for 2012, and (2) reconcile the revenue requirement allowed in Docket 11-0721 with 

ComEd’s actual costs for 2011.  The reconciliation balance will be added to the new revenue 

requirement and collected in rates effective on January 1, 2013. 

 The People and AARP note that on May 29, 2011, the Commission entered an order in 

ICC Docket 11-0721 approving the formula rate tariff for ComEd and establishing the first 

revenue requirement and set of rates based on the formula.  The May 29, 2011 Order was subject 

to rehearing on three issues, and the Order on Rehearing was issued on October 2, 2011.  The 

Order on Rehearing established a new treatment for “pension asset,” concluded that the 
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reconciliation formula will use an average rate base in determining reconciliation capital costs, 

and approved the use of the short term interest rate to the reconciliation balance credit or charge.  

On October 11, 2012, ComEd made a new compliance filing reflecting “rate formula revisions 

resulting from any changes in the Commission’s decision on the three subjects then pending on 

rehearing in ICC Docket No. 11-0721 from the rulings in the May 29, 2012, final Order in that 

Docket.”  Given the limited time available to review this filing, the People and AARP reserve the 

right to respond to this filing in their Reply Brief in this docket. 

 The People and AARP will not attempt to re-argue issues that were resolved by the 

Commission in Docket 11-0721 in either its May 29, 2012 or its October 2, 2012 Orders.   

II. OVERALL REVENUE REQUIREMENT  

A. 2013 Inception Revenue Requirement (Based on 2011 Costs and 2012 

Projected Plant) 

 The witnesses for the People and AARP did not present a comprehensive revenue 

requirement proposal in this docket due to time and resource constraints.  AG/AARP Ex. 3.0 at 

3.  The People and AARP note that ComEd made a compliance filing incorporating the 

Commission conclusions in its May 29, 2012 Order in Docket 11-0721 on June 13, 2012.  

ComEd Ex. 10.1 – 10.13, and that this filing was the basis of AG/AARP Michael Brosch and 

David Effron’s analyses as well as the basis for Staff review.  See AG/AARP Ex.1.0 at 2; Staff 

Ex. 1.0 at 3.  The People and AARP request that the Commission add the following adjustments 

to ComEd’s compliance filing:  

1.  Merger Costs.   The People and AARP recommend that the Commission remove 

$6,831,877 from Administrative and General Expense to mirror treatment of merger 

costs by FERC on the transmission level and by the Maryland Public Service 

Commission.   
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2. Vacation Pay Accrual.  The People and AARP recommend that the Commission 

increase the net rate base deduction for accrued vacation pay by $8,540,000 for a total 

deduction of $14,874,000 to be consistent with the May 29, 2012 Order in Docket 11-

0721.  

3. Assure that the Company increases the billing determinants used to set rates by 

increasing the number of residential bills 0.29% and increasing the number of small 

commercial and industrial bills by 0.39% in order to reflect estimated annual growth 

in the number of customers in those classes and to be consistent with the inclusion of 

“New Business” in the 2012 projected plant additions in rate base.  While this 

adjustment does not affect the revenue requirement, it does affect rates paid by 

consumers.  

 The Commission should adjust the 2013 inception revenue requirement to incorporate 

these recommendations.  The People and AARP’s lack of comment on an adjustment proposed 

by Staff or any other party should not be seen as either supporting or opposing the other party’s 

position.   

B. 2011 Reconciliation Adjustment 

 The People and AARP recommend three changes to ComEd’s reconciliation.   

1.  Merger Costs.   The People and AARP recommend that the Commission remove 

$6,831,877 from Administrative and General Expense to mirror treatment of merger 

costs by FERC on the transmission level and by the Maryland Public Service 

Commission.   

2. Vacation Pay Accrual.  The People and AARP recommend that the Commission 

increase the net rate base deduction for accrued vacation pay for 2011 by $8,540,000 

for a total deduction of $14,874,000 to be consistent with the May 29, 2012 Order in 
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Docket 11-0721 and to reflect actual costs.   This reduces the 2011 rate base to 

$6,017,110,000 and results in an average rate base of $6,075,488,500
1
 (the 2010 year 

end rate base is unchanged).  

3.  As a result of the October 2, 2012 Order on Rehearing in Docket 11-0721, the 

Commission should apply the Company’s short term interest rate to the reconciliation 

charge or credit balance and use an average rate base in its calculation of the 

reconciliation balance.  The short term interest rate is 0.71% as shown on Staff 

Exhibit 9.0 at page 5.
2
 

 The Commission should adjust the 2011 reconciliation revenue requirement to 

incorporate these recommendations.  The People and AARP’s lack of comment on an adjustment 

proposed by Staff or any other party should not be seen as either supporting or opposing the 

other party’s position.   

C. Total Revenue Requirement 

 The People and AARP request that the Commission adopt the modifications identified 

above and reduce the 2013 inception revenue requirement and the reconciliation balance to 

conform to these recommendations. 

III. RATE BASE 

C. Potentially Contested Issues 

1. ADIT: Accrued Vacation Pay  

 The Company’s calculation of accumulated deferred income tax (“ADIT”) that is 

deducted from rate base includes accrued vacation pay but it is offset by a debit related to 

                                                 
1
 Rate base at the beginning of the year was reported as $6,133,867,000.  ComEd B-1 RY.  The rate base at the end 

of the year should be reduced from $6,025,650,000 to $6,017,110,000, resulting in an average rate base of 

$6,075,488,500. 

 
2
 ComEd’s October 11, 2012 Compliance filing shows a 0.71% interest rate on the reconciliation balance in ComEd 

Ex. 23, Sch. FR-A4. 
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capitalized vacation pay that is added back to rate base.  AG/AARP Ex. 2.0 at 3.  As discussed 

below, the ComEd calculation of the ADIT related to vacation pay is flawed and inconsistent 

with both the Company’s current state and federal income tax rates, as well as with the 

Commission’s recent order in Docket No. 11-0721, ComEd’s first formula rate proceeding.  The 

Commission should reject ComEd’s calculation and adopt Mr. Effron’s well-supported 

recalculation of these ADIT amounts, which has the effect of reducing the ComEd rate base by 

$8,540,000.  

As noted in the testimony of AG/AARP witness David Effron, the Company’s 

calculation of the rate base ADIT deduction for accrued vacation pay is shown on ComEd Ex. 

10.3, WP 5, p. 6, AG/AARP Ex. 4.1.   The Company also calculated an ADIT debit related to 

capitalized vacation pay.  That deferred debit is added back to rate base on ComEd Ex. 10.3, WP 

5, p. 5.  AG/AARP Ex. 2.0 at 3.  In making this adjustment, the Company asserted that because 

vacation pay is charged to specific capital projects during the year in which vacation is taken, the 

cost of the estimated vacation pay liability expected to be distributed to capital in the following 

year is recorded as a deferred debit to the ComEd general ledger in FERC Account 186- 

Deferred Debits.  AG/AARP Ex. 2.0 at 4.  The Company further explained (in response to AG 

Data Request 3.03) that “the rate base deduction [for accrued vacation pay] should be reduced by 

the amount of this related deferred ADIT debit, since these deferred costs have not been 

recovered from ratepayers.”  Id.; Tr. at 162-163. 

AG/AARP witness Effron responded that he agreed that to the extent that accrued 

vacation has not been included in operating expenses and is not included in the plant that is 

either in rate base or accruing AFUDC, that portion of accrued vacation pay should not be 

included in the operating reserves that are deducted from rate base.  However, he took issue with 
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the Company’s treatment of the deferred ADIT debit balance related to accrued vacation pay as a 

separate addition to its rate base.  Id.  Mr. Effron explained that the deferred debit to rate base 

added by ComEd does not require investor supplied funds and should not be explicitly included 

in the Company’s rate base.  Rather, the debit balance should be netted against the accrued 

vacation pay that is included in operating reserves.  This is more than merely a matter of 

presentation because of the way the deferred taxes are synchronized with the accrued vacation 

pay included in the rate base deduction for operating reserves.  Id. at 4-5. 

 Mr. Effron calculated the effect of netting the deferred debit against the accrued vacation 

pay included in operating reserves, rather than making a separate addition to rate base for the 

deferred debit as ComEd proposes.  Schedule DJE-1 eliminates the deferred debit from rate base 

and instead offsets the deferred debit against the accrued vacation pay included in operating 

reserves.  Mr. Effron then calculated the deferred taxes by multiplying the accrued vacation pay 

net of the deferred debit by the combined income tax rate of 41.175%.  As can be seen on 

AG/AARP Exhibit 2.1, the net rate base deduction that Mr. Effron calculated is $8,540,000 

greater than the net rate base deduction calculated by the Company.  Accordingly, the rate base 

used in developing the Company’s formula rate revenue requirement should be reduced by 

$8,540,000.  Id. at 5. 

 In response to Mr. Effron’s well-supported adjustment, ComEd witness Martin Fruehe 

asserts that Mr. Effron “essentially imputed a deferred tax liability (which reduces rate base) 

related to the accrued vacation pay deferred debit when none exists.”  ComEd Ex. 13.0, at 6-

7:113-124.  However, the evidence contradicts that assertion.  Mr. Effron responded that no such 

imputation occurred, nor can anything that Mr. Effron said in his testimony be reasonably 

interpreted to imply what Mr. Fruehe asserts.  Rather, Mr. Effron’s adjustment limits the deferred 
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tax debit balance included in rate base to the amount that is consistent with the net accrued 

vacation pay that is deducted from the Company’s rate base.  AG/AARP Ex. 4.0 at 2. 

 Mr. Effron demonstrated how his approach to recognizing the vacation pay related ADIT  

results in a deferred tax debit balance that is consistent with the net accrued vacation pay 

deducted from the Company’s rate base.  He explained that, referring to ComEd Ex. 10.3, WP 5, 

page 6, it can be seen that the average jurisdictional balance of accrued vacation pay in 2011 was 

$46,027,000.
3
  The Company removes $20,741,000 of this balance (representing accrued 

vacation pay that has not been included in operating expenses and is not included in the plant 

that is either in rate base or accruing AFUDC) from the balance that is deducted from rate base.  

This leaves a net vacation pay balance of $25,286,000 that is deducted from rate base.  Tr. at 

161.  The Company is proposing to offset a deferred tax debit balance of $18,952,000 against 

this $25,286,000 rate base deduction for accrued vacation pay.  ComEd Ex. 10.3, WP 5, Page 6, 

AG/AARP Ex. 4.0 at 2 and 4.1. 

Mr. Effron testified that this might be appropriate if the Company’s combined state and 

federal income tax rate were 75%.  But the Company’s combined income tax rate isn’t 75%; it is  

41.175%.    Thus, the ADIT debit balance consistent with the net balance of accrued vacation 

pay of $25,286,000 deducted from rate base is $10,412,000 (41.175%*$25,286,000).  This is 

$8,540,000 less than the ADIT debit balance of $18,952,000 added to rate base by the Company, 

which has the effect of reducing the ADIT debits that are deducted from the vacation pay 

reserve.  Therefore, the ADIT debit balance included in rate base by ComEd must be reduced by 

$8,540,000, as shown in Schedule DJE-1, attached to AG/AARP Ex. 2.0.    

Mr. Effron’s proposed calculation of the deferred tax debit balance to be included in rate 

base is consistent with the method adopted by the Commission in Docket No. 11-0721. As 

                                                 
3
  A copy of that workpaper is attached to Mr. Effron’s Rebuttal testimony as Exhibit 4.1. 
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shown on Appendix A, Page 7 of the May 29, 2012 Order in Docket No. 11-0721 ICC Staff 

Schedule 16.07R shows the adjustments to rate base related to the accrued reserve for vacation 

pay and associated deferred taxes.  A copy of Staff Exhibit 16.07R from Docket 11-0721 is 

attached to Mr. Effron’s Rebuttal testimony as Exhibit 4.2 and shows the “ADIT on Reserve for 

Accrued Vacation per Staff” to be included in rate base as the product of the combined income 

tax rate and the balance of the operating reserve for accrued vacation pay that is deducted from 

rate base.  That is precisely what Mr. Effron proposes in the present case. 

 Notwithstanding these facts, ComEd witness Fruehe claims that the deferred tax debit 

balance that he includes in rate base is “calculated in accordance with the Commission’s Final 

Order in Docket No. 11-0721.”  ComEd Ex. 13.0, at 7:127-128.  However, in Docket No. 11-

0721, the Commission did not eliminate the accrued vacation pay included in operating expenses 

from the rate base deduction for accrued vacation pay.  Mr. Fruehe is not proposing to include 

the product of the combined income tax rate and the rate base deduction for accrued vacation pay 

as the relevant deferred tax debit balance in rate base.  In that regard, his deferred tax debit 

balance is not calculated in accordance with the Commission’s Final Order in Docket No. 11-

0721 and, as noted above, inappropriately increases the rate base used to establish the revenue 

requirement in this proceeding.  Mr. Fruehe’s position should be rejected and Mr. Effron’s 

adjustment should be adopted. 

 

IV. REVENUES 

C.  Potentially Contested Issues 

1.  Billing Determinants 

 In past rate cases, ComEd has recognized post-test year growth in sales and revenues, 

consistent with proposing New Business plant in post-test year plant additions.  In ComEd’s last 
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rate order before it elected to be a participating utility under Section 16-108.5, the Commission 

noted:  “As it has done in its last two rate cases (Docket Nos. 05-0579 and 07-0566), ComEd has 

included a new business revenue credit to account for the estimated revenue from growth in 

customers during the pro forma period.”  ICC Docket 10-0467, Order at 306 (May 24, 2011).  In 

the instant docket, however, ComEd failed to adjust the billing determinants used in the 

calculation of rates necessary to produce the required revenues to reflect customer growth in 

2012.   

 AG/AARP witness Effron calculated the New Business adjustment in this docket and 

recommended that the billing determinants used to set prospective rates reflect the increase in 

customers associated with the plant used to provide new service and included in rate base.  

AG/AARP Ex. 2.0 at 6.  Staff witness Rukosuev also recommended that the billing determinants 

be updated to match plant added to rate base to serve new business.  Staff Ex. 11.0.  AG/AARP 

witness Effron agreed that such an adjustment is necessary to properly match the billing 

determinants related to customer count (the customer charges and the standard metering service 

charges) to recognize customer growth in 2012 with the plant used to serve new business 

included in rate base.  AG/AARP Ex. 2.0 at 6-7. Id. at 6-7. 

As noted by Mr. Effron, the record evidence shows that the Company included $937.2 

million of 2012 projected plant additions in its delivery services rate base, offset by an associated 

increase of $377.7 million in the balance of accumulated depreciation.  In its compliance filing, 

the Company has also recognized an increase of $184.3 in the balance of ADIT, and a decrease 

of $8.5 million in the balance of construction work in progress.  The net effect is to increase the 

Company’s delivery services rate base by $366.7 million.  Id. at 5-6.  The “New Business” 

component of the 2012 plant in service additions, approximately $130.0 million, represents 
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facilities to accommodate customer growth.  Examples of new business plant additions are 

equipment and line extensions to serve new residential or commercial development.   Id. at 6. 

 In ComEd’s first formula rate case, Docket No. 11-0721, the Commission ordered 

ComEd to adjust its billing determinants to recognize the new business plant included in the 

proposed pro forma rate base after Mr. Effron proposed a similar adjustment in that case.  The 

Commission Analysis and Conclusions on the issue of New Business and Billing Determinants 

found that:  “ComEd, in short, has not presented valid reasons for rejecting the AG/AARP 

proposal. The AG/AARP proposal is reasonable and it is approved. ComEd shall adjust its 

billing determinants accordingly.”  ICC Docket No. 11-0721, Order of May 29, 2012 at 75-76.  

ComEd, however, failed to adjust its billing determinants for 2012 new business in its 

compliance filing of June 13, 2012 in the instant case.   

 In response to AG Data Request 5.03, ComEd stated that it made no adjustment to billing 

determinants to reflect 2012 New Business because:  “Both the Commission’s direction, and the 

proposal upon which the direction was based, specifically addressed adjustments to only 2010 

billing determinants.  Neither the Commission’s direction nor the approved proposal upon which 

the direction was based addressed adjustments to 2011 billing determinants (or any other year for 

that matter).”  AG/AARP Ex. 2.0 at 8.  Evidently, it is the Company’s position that it can 

disregard the Commission’s adoption of the New Business adjustment to billing determinants in 

Docket No. 11-0721 notwithstanding the express language found in Section 16-108.5(d) that:  

“The Commission shall apply the same evidentiary standards, including, but not limited to, those 

concerning the prudence and reasonableness of the costs incurred by the utility, in the hearing as 

it would apply in a hearing to review a filing for a general increase in rates under Article IX of 

this Act.”  220 ILCS 5/16-108.5(c) &(d). ComEd’s failure to incorporate this adjustment to its 
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billing determinants is unreasonable, violates the Commission’s holding in Docket 11-0721, and 

undermines the consistency expected in the application of the formula rate tariff. 

ComEd witness Fruehe offers three arguments against adopting the AG/AARP 

adjustment:  (1) that the proposed adjustment is not consistent with Section 16-108.5(c)(4)(H) of 

EIMA, which he claims requires the application of historical, weather-normalized billing 

determinants in formula rate filings and prohibits any kind of adjustment to these determinants 

relative to the Company’s forecasted 2012 plant additions; (2) that the Commission’s adoption of 

Mr. Effron’s adjustment in the 11-0721 docket was specific to that year; and (3) that the 

AG/AARP adjustment selectively ignores ComEd-forecasted declines in kwh usage for the year 

in question.  ComEd Ex. 13.0 at 22-26.  All of these arguments, it should be noted, were 

presented in the 11-0721 docket and specifically rejected by the Commission. 

 First, Mr. Effron’s adjustment does not contradict Section 16-108.5(c)(4)(H) concerning 

“historical weather normalized billing determinants.”  This language does not imply that the 

formula should ignore real customer growth resulting from plant additions.  If “historical” were 

used in that sense, the formula would be unreasonably designed to consistently over-collect 

ComEd’s revenue requirement because real customer growth would be ignored.  The billing 

determinants used in this docket should include the historical growth for 2012 and provide the 

basis for collection of the 2013 inception revenue requirement.  They will persist into the 

reconciliation when the actual costs for 2012 are reconciled with the 2011 FERC Form 1 costs.  

The only way to capture the customer growth associated with the new business (or customer 

growth) resulting from 2012 plant additions is to adjust the billing determinants in the inception 

case.  If understated billing determinants are used, ComEd will consistently over-recover its 
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revenue requirement, which is unreasonable and not the intent of a statute designed to allow 

recovery of “actual costs.”   220 ILCS 5/16-108.5(d). 

 ComEd’s interpretation of Section 16-108.5(c)(4)(H) must be considered in light of the 

critical prefatory language that requires the Commission to establish formula rates that 

incorporate Article IX ratemaking principles.  The referenced section of the Act provides that 

“[t]he performance-based formula rate approved by the Commission shall …(4) Permit and set 

forth protocols, subject to a determination of prudence and reasonableness consistent with 

Commission practice and law…”  220 ILCS 5/16-108.5(c)(4).  While the statute calls for the 

filing of historical weather normalized billing determinants in the formula rate tariff, that 

specification does not prevent the Commission from making the ratemaking adjustments 

necessary to ensure that the rates produced are “prudent and reasonable.”  Based on its findings 

in Docket No. 11-0721, the Commission’s interpretation of the relevant sections of the Act is 

consistent with the AG/AARP position.   

Mr. Fruehe also claims that, relying on advice of counsel, his “understanding is that the 

Commission’s decision in Docket 11-0721 was specific to the application of billing determinants 

for rates that went into effect in June, 2012.”  This is spurious.  ComEd Ex. 13.0, at 23:478-480.  

Mr. Fruehe does not identify anything in the Final Order that forms the basis of this 

understanding, and indeed there is no language in the Order that states that the finding there was 

limited to rates that went into effect in June, 2012. 

As Mr. Effron observed, Mr. Fruehe appears to imply that the Commission’s Final Order 

in Docket 11-0721 meant something other than what it actually said.  Mr. Effron’s adjustment to 

ComEd’s billing determinants in this proceeding is substantively the same as the one he 

recommended and the Commission adopted in Docket 11-0721.  AG/AARP Ex. 4.0 at 5.  In 
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Docket No. 11-0721, Mr. Effron presented testimony that stated that if New Business plant 

additions subsequent to the historic year are included in rate base, then the additional customers 

being served by that plant should be reflected in the billing determinants used to design the rates 

necessary to produce the required revenues.  That matching principle holds true in the present 

case.  In designing the rates to produce the approved revenue requirement, the billing 

determinants used to set rates should reflect the appropriate growth in the number of customers.  

ComEd has provided no evidence or theory to suggest that the AG/AARP adjustment is 

inappropriate, given the New Business plant additions included in ComEd’s forecasted rate base 

in this case.   

Finally, ComEd witness Fruehe argues that the AG/AARP-proposed adjustment is one-

sided and ignores ComEd-projected declines in kwh usage for 2012.  ComEd Ex. 13.0 at 24-26.  

In fact, AG/AARP witness Effron limited his adjustment to the customer growth related to plant 

additions.  He could have, but did not suggest a change in kwh usage, despite the fact that, in 

past cases, ComEd and the Commission have recognized growth in both the number of 

customers and kwh sales.  On the other hand, Mr. Effron’s proposed adjustment does not 

decrease total kwh sales because plant additions for customer growth, by definition, only result 

in growth.  Otherwise, the investments for customer growth would not be made.  ComEd’s 

argument that the proposed adjustment is one-sided falls flat.   

It should be noted, too, that ComEd offered this same “one-sided” argument in the 11-0721 

case.  The Commission specifically rejected that characterization and, as noted above, adopted Mr. 

Effron’s adjustment, stating: 

Additionally, a decline in kwh sales, in and of itself, does not 

establish that there are less customers. It simply means that less 

electricity was sold. Other factors, such as energy efficiency, a bad 

economy, etc. may very well contribute to a decline in kwh sales. 

Without information as to what causes a decline in kwh sales, it does 
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not appear that this decline should offset the increase in billing 

determinants that reflects ComEd’s new business. ComEd, in short, 

has not presented valid reasons for rejecting the AG/AARP proposal. 

 

ICC Docket No. 11-0721, Order of May 29, 2012 at 75-76.   Again, the facts are no 

different in this docket.  The Commission should do the same in this docket. 

  It remains appropriate and internally consistent to match the billing determinants used in 

the calculation of rates necessary to produce the approved net revenue requirement to the plant 

used to provide service included in rate base.  Accordingly, the Company’s billing determinants 

based on customer count should be adjusted to increase the average number of residential 

customers in 2011.  The People and AARP note that Staff witness Rukosuev calculated the 

change in billing determinants to increase the average number of residential customers by 0.29% 

and to increase the average number of small commercial and industrial customers by 0.39%
4
 and 

recommend that the Commission adopt that adjustment.   

V. OPERATING EXPENSES 

 C.  Potentially Contested Issues 

1.  Administrative and General Expense – d.  Merger Expense 

 The People and AARP request that the Commission find that it is unreasonable to include 

in ComEd’s revenue requirement the 2011 costs associated with the 2012 merger of ComEd’s 

parent, Exelon Corporation with Constellation Energy Group.  A total of $7,213,346 should be 

removed from ComEd’s 2011 actual costs.  AG/AARP Ex. 1.4, page 2.  If the Commission 

allows recovery of any allocated merger costs, no more than the costs associated with ComEd 

direct employees should be allowed.  AG/AARP Ex. 3.1 (quantifying an adjustment of 

$6,831,877).  This adjustment applies to both the inception rates for 2013 and the reconciliation 

balance for 2011. 

                                                 
4
 Staff Ex. 11.0 at 6.   
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 Exelon Corporation and Constellation Energy Group were in discussions about a possible 

merger in January of 2011, and a merger agreement was signed on April 28, 2011.  This 

transaction involved ComEd’s parent company – Exelon, which in addition to ComEd, owns 

generation operations and another electricity distribution utility in Pennsylvania – and 

Constellation Energy Group, which also owns generation, power sales, and electricity 

distribution operations.  ComEd witness Trpik described the merger as creating “the largest 

competitive integrated energy provider in the United States.”  ComEd Ex. 14.0 at 3.  While the 

transaction was reviewed and approved by the Federal Energy Regulatory Commission (FERC) 

and the Maryland Public Service Commission, it was not presented to the Illinois Commerce 

Commission for review. The merger was completed on March 12, 2012.  AG/AARP Ex. 1.0 at 5.   

 After discovering that ComEd’s FERC Form 1 Administrative and General expense 

included expenses related to the merger of ComEd’s parent and another holding company, 

AG/AARP witness Michael Brosch recommended that these expenses be excluded from the 

revenue requirement because, among other things, they “are not necessary or reasonable costs 

incurred to operate the regulated utility, but rather are parent company ownership costs incurred 

by Exelon to expand and manage its portfolio of business.”  AG/AARP Ex. 1.0 at 6.  Mr. Brosch 

added that allocation of parent pre-merger and pre-savings costs to ComEd, which was not a 

party to the merger, shifts the risks that merger integration savings will not exceed costs from 

Exelon shareholders to Illinois consumers.  Id.  

 While ComEd witnesses addressed the 2011 merger costs ComEd seeks to recover from 

Illinois consumers, they failed to justify recovery of the vast majority of the $7.2 million 

identified as merger-related.  Specifically, ComEd identified $400,000 of internal employee 

costs, $3.7 million associated with Exelon Business Services Company (“BSC”), and $3.1 
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million paid to external vendors.  AG/AARP Ex. 3.0 at 3; ComEd Ex. 14.0 at 5.  ComEd was not 

able to identify any 2011 savings associated with these costs, although it does project future 

savings. 

 Section 16-108.5(c) provides that “[t]he performance based formula rate approved by the 

Commission shall … (1) provide for the recovery of the utility’s actual costs of delivery services 

that are prudently incurred and reasonable in amount consistent with Commission practice and 

law.”  220 ILCS 5/16-108.5(c)(1)(italics added);  See also id. at Section 16-108.5(d).  Section 

16-108.5(c) further provides:  “Nothing in this Section is intended to allow costs that are not 

otherwise recoverable to be recoverable by virtue of inclusion in FERC Form 1.”  Accordingly, 

merely recording a cost in the FERC Form 1 does not necessarily require the Commission to 

include that cost in rates.   

 The Commission’s authority to review costs to insure they are reasonable is well 

established.  In its review of ComEd’s 2007 rate case order, the Second District Appellate Court 

stated:  “to be recoverable, in addition to being reasonable and prudent, a cost must also pertain 

to operations or service delivery.”  Commonwealth Edison Co. v. Illinois Commerce 

Commission, 398 Ill.App.3d 510, 516 (2d Dist. 2009).  Significantly, in its review of the 

Commission’s Order in ICC Docket 07-0566, the Second District Appellate Court affirmed a 

Commission adjustment to remove merger-related costs from ComEd’s labor expense.  

Commonwealth Edison v. Illinois Commerce Commission, 405 Ill.App.3d 389, 400-402 (2d Dist. 

2010)(Commission's decision to deduct 25% of the labor costs to account for merger-related 

activities within the Commission’s discretion). 

 In its 2010 Commonwealth Edison v. Illinois Commerce Commission decision, the Court 

noted that: “The parties correctly agree that merger-related expenses are unrecoverable.”  405 
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Ill.App.3d at 400.  That case involved a failed merger between ComEd’s parent Exelon and 

Public Service Enterprise Group Corporation (PSEG).  In this docket, however, ComEd seeks 

merger-related costs related to pre-merger activities of its parent Exelon and Constellation 

Energy Group for a merger that was completed, albeit in 2012.  Clearly, there were no merger 

savings in 2011.  Tr. at 110-111. ComEd consumers are essentially being asked to pay the pre-

merger costs of its parent. 

 ComEd identified $3.1 million for outside vendors for services described by ComEd 

witness Trpik at page 6 of his Rebuttal Testimony.  ComEd Ex. 14.0 at 6-7.  These services were 

not necessitated by ComEd distribution services.  Rather, they were all required to implement 

and manage the corporate acquisition and growth strategy of ComEd’s parent company.  For 

example, Booz & Company provided advice, counsel and guidance on pre-closing integration; 

AT Kearney provided a “clean room” for pre-merger review; Price Waterhouse Coopers 

provided “Day 1 financial close readiness support for Accounting and Tax;” and Hypermedia 

Solutions provided “Exelon’s branding post merger.”  ComEd also identified $3.7 million in 

costs assigned to the Exelon Business Services Company (a subsidiary of Exelon offering 

financial, accounting and other corporate services) related to the merger, primarily to prepare for 

“day one” consolidation.  ComEd Ex. 14.0 at 5. However, ComEd has not identified anything 

that changed at ComEd due to the merger on day one.  Tr. at 122-123.   

 In addition to the lack of nexus between the merger costs and distribution services, the 

Commission should exclude merger costs because the allocation of those costs to ComEd is 

based on factors unrelated to the merger.  The majority of merger costs were allocated to ComEd 

based on the “Modified Massachusetts Factor” method that uses direct labor, revenue, and gross 

assets as the allocation factors.  Tr. at 120; ComEd Ex. 14.0 at 7.  These factors are unrelated to 
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the actual chores associated with the merger and unrelated to which subsidiaries are the most 

affected.  These factors allocate costs to subsidiaries of Exelon despite the fact that the merger 

itself is based on parent company management and strategy unrelated to the provision of 

distribution services.  Exelon Business Services merger costs, which represent the costs of the 

“service company,” should not be allocated to ComEd customers when the merger had not 

closed in 2011, no distribution services were affected by these costs, no savings resulted from 

these costs, and these costs are not justified by specific or direct allocation to ComEd. 

 ComEd witnesses Trpik and Jirovec claim that integration activities are expected to 

reduce costs to ComEd in the long run.   ComEd Ex. 14.0 at 10; ComEd Ex. 15.0 at 5.  That 

identical argument could have been used to justify charging Exelon and Constellation’s 

transmission customers and Constellation’s distribution services customers pre-closing merger 

costs and other merger costs without regard to savings.  However, in requesting approval from 

the FERC, Exelon and Constellation offered to exclude transaction related costs from rates 

unless savings at least equaled costs.  In Exelon Corp. and Constellation Energy Group, Inc., 

Docket Nos. EC11-83-000/001, the FERC accepted the applicants offer not to charge 

transmission customers for merger related costs, stating in its Conclusion: 

Commission Determination 

118. We accept Applicants’ commitment to hold transmission customers harmless 

for five years from costs related to the Proposed Transaction.  We interpret 

Applicants’ hold harmless commitment to apply to all transaction-related costs, including 

costs related to consummating the Proposed Transaction and transition costs (both capital 

and operating) incurred to achieve merger synergies.  Transaction-related costs do not 

include any acquisition premium (or acquisition adjustment), including goodwill, 

associated with the Proposed Transaction.  The Commission has stated that it 

“historically has not permitted rate recovery of acquisition Premiums.”  
126

 Any 

acquisition premium (or acquisition adjustment) associated with the Proposed 

Transaction is not permitted to be included in rates absent Commission approval in a 

section 205 rate filing. 
127

. 



21 

 

119. We note that nothing in the application indicates that rates to customers will 

increase as a result of transaction-related costs created by the Proposed Transaction.  The 

Commission will be able to monitor the Applicants’ hold harmless commitment under the 

books and records provision of PUHCA 2005 
128

 and it authority under section 301(c) of 

the FPA, and the commitment is fully enforceable based on the Commission’s authority 

under section 203 of the FPA. 

120. If Applicants seek to recover transaction-related costs through their 

wholesale power or transmission rates within five years after the Proposed 

Transaction is consummated, they must submit a compliance filing that details how 

they are satisfying the hold harmless requirement.  If Applicants seek to recover 

transaction-related costs in an existing formula rate that allows for such recovery within 

such five-year period, then that compliance filing must be filed in the section 205 docket 

in which the formula rate was approved by the Commission, as well as in the instant 

section 203 docket. 
129 

We also note that, if the Applicants seek to recover transaction-

related costs in a filing within such five-year period, whereby Applicants are proposing a 

new rate (either a new formula rate or a new stated rate), then that filing must be made in 

a new section 205 docket as well as in the instant section 203 docket.
130

 The Commission 

will notice such filings for public comment.  In such filings, Applicants must: (1) 

specifically identify the transaction-related costs they are seeking to recover, and (2) 

demonstrate that those costs are exceeded by the savings produced by the transaction, in 

addition to any requirements associated with the filings made under section 205.  Such a 

hold harmless commitment will protect customers’ wholesale and transmission rates from 

being adversely affected by the Proposed Transaction.  
131

 

121. Accordingly, in light of these considerations and requirements, we find that the 

Proposed Transaction will not adversely affect rates. 

“Order Conditionally Authorizing Merger and Disposition of Jurisdictional Facilities” at page 

40-42,138 FERC 61,167(Issued March 9, 2012) (footnotes omitted)(bold added)(“FERC Exelon-

Constellation Merger Order”).  The Order relates Exelon’s position as follows:  “they will not 

seek to include transaction-related costs in their transmission revenue requirements, except to the 

extent they can demonstrate that transaction-related savings are equal to or in excess of all of the 

transaction related costs so included.”  Id. at  39, ¶114.  In contrast, in Illinois ComEd 

distribution customers are being asked to pay all costs related to the merger transaction even 

though there are no achieved savings.   
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  Similarly, in requesting the approval of the Maryland Public Service Commission, 

Exelon and Constellation again agreed to limit recovery of merger costs to the amount of 

savings.  The Maryland Public Service Commission stated in its Order: 

 Exelon has committed that BGE will not incur any costs associated with 

this merger, including goodwill.  It has further committed it will ensure that 

the Merger is rate neutral for BGE’s customers, and it will provide a quarterly 

report on the activities of Exelon Utilities to allow us to review the costs allocated 

to BGE and the benefits received as a result of the Merger. … with these 

protections in place, we conclude that BGE’s customers will suffer not 

transaction-related harm as a result of this Merger. 

 

In the Matter of the Merger of Exelon Corporation and Constellation Energy Group, Case No. 

9271 at 8a4-85 (Feb. 17, 2012)(CUB Ex. 2.1)(bold added).   Both the Maryland PSC and the 

FERC concluded that consumers should not bear costs in excess of the savings associated with 

the mergers.  It is not reasonable to expect ComEd’s customers to have any less protection. 

 It is worth noting that the FERC transmission rates are based on an annual formula, as are 

the Illinois distribution rates under Section 16-108.5.  See FERC Exelon-Constellation Merger 

Order, ¶120 quoted above.  Yet despite that fact, the FERC concluded that merger-related costs 

could only be recovered to the extent that they are exceeded by merger-related savings.  While 

BGE is regulated under traditional rate of return regulation, the same condition was applied.  In 

addition to the fact that the merger itself is not related to delivery services and operation, it is not 

reasonable to expect ComEd customers to pay increased rates due to the costs of its parent’s 

merger when other customer groups are protected from increased rates by conditions that limit 

recovery of merger-related costs unless merger-related savings exceed the costs.   

 The People and AARP request that the Commission remove all 2012 costs associated 

with Exelon’s merger with Constellation Energy Group as not related to the provision of utility 

service in both the reconciliation and the inception rate analyses.  Further, consistent with the 
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treatment of merger costs in other jurisdictions, the People and AARP request that if the 

Commission allows recovery of merger-related costs, recovery be limited to no more than the 

merger-related savings for a given year.  In addition, if any recovery of merger-related costs is 

allowed, the Commission should adopt the same reporting required by the FERC and the 

Maryland PSC in the event that ComEd seeks to include merger-related costs in rates.   In the 

alternative, if the Commission declines to exclude all 2011 merger-related costs from the revenue 

requirement, no more than ComEd’s direct employee costs should be allowed into rates.  See 

AG/AARP Ex. 3.1 (excluding $6,831,877 in Exelon Business Services and external merger 

costs). 

VIII. OTHER  

C.  POTENTIALLY CONTESTED ISSUES 

3.  Section 16-108.5 of the PUA 

a.  Identification of costs incurred in compliance with Section 
16-108.5 

  

 The statute authorizing ComEd to reset prospective rates every year and reconcile its 

historical rates contains as a precondition that the utility voluntarily elect and commit to 

undertake certain infrastructure investments, create a low-income assistance program, and create 

2,000 full-time equivalent jobs in Illinois related to the provision of electric service.  220 ILCS 

5/16-108.5(b).  Upon filing a “performance based formula rate tariff,” ComEd is required to 

invest “an estimated $1,300,000,000 in electric system upgrades, modernization projects, and 

training facilities” over five years including (1) an estimated $1 billion in underground 

residential distribution cable system refurbishment and replacement projects, (2) an estimated 

$10 million in training facility construction or upgrade, (3) wood pole inspection, treatment and 
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replacement, and (4) $200 million for storm hardening.
5
   It is also obligated to invest another 

$1,300,000,000 over a 10 year period to upgrade and modernize its transmission and distribution 

infrastructure and Smart Grid upgrades.  Id.  The statute obligates the participating utility to 

submit to the Commission its infrastructure plan within 60 days of filing its performance based 

formula rate tariff, including the plan’s scope, schedule and staffing.  No later than April 1 of 

each subsequent year, the utility must file an report “that includes any updates to the plan, a 

schedule for the next calendar year, the expenditures made for the prior calendar year and 

cumulatively, and the number of full-time equivalent jobs created for the prior calendar years 

and cumulatively.”  220 ILCS 5/16-108.5(b).   

 Staff witness Richard Bridal recommended that ComEd include in its formula rate 

request “the costs that were incurred in compliance with or in meeting the requirements of 

Subsections 16-108.5(b) and 16-108.5(b-10) of the Act.”  Staff Ex. 2.0 at 6; Staff Ex. 7.0 at 4.  

While ComEd witness Ross Hemphill asserted in his prefiled testimony that “it is simply 

impossible to provide” the annual infrastructure investment information Mr. Bridal requested,
6
 

when testifying live Dr. Hemphill corrected his testimony and said that it was not impossible, but 

impractical to provide this information because the Company does not track what investments 

are related to Section 16-108.5(b)
7
 and which are not. Tr. at 49-51. 

 The Commission should reject Dr. Hemphill’s assertion that ComEd does not track its 

investments under Section 16-108.5(b).  AG Cross Exhibit 1 entitled “Commonwealth Edison 

Company’s Infrastructure Investment Plan,” is dated January 6, 2012 and was filed with the 

                                                 
5
 The statute describes this investment as “for reducing the susceptibility of certain circuits to storm-related 

damages, including but not limited to, high winds, thunderstorms, and ice storms.”  220 ILCS 5/16-

108.5(b)(1)(A)(iv). 

 
6
 ComEd Ex. 18.0 at 5. 

 
7
 ComEd refers to Section 16-108.5 is also referred to as the Electric Infrastructure Modernization Act, or EIMA. 
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Commission pursuant to Section 16-108.5(b).  Tr. at 52, 54; AG Cross Ex. 1 at 4.  Dr. Hemphill 

agreed that the Company’s infrastructure investment plan shows that when Commonwealth 

Edison submitted the plan, it was able to identify the budget associated with each of the 

categories included in the document.  Tr. at 57.   

 A review of AG Cross Exhibit 1 demonstrates that ComEd has developed a detailed plan 

of investments for each of the categories in which it is obligated to invest, both for the $1.3 

billion five year investment (Section I)  and for the $1.3 billion 10 year investment (Section II).  

See 220 ILCS 5/16-108.5(b)(1)(A) and (B).  The plan includes detailed tasks and a five or ten 

year budget, as appropriate.  See, e.g.,  AG Cross Ex. 1 at 18-23 (5 year plan for Underground 

Residential Cable Injection and Replacement) and 68- 71 (10 year plan for Distribution 

Automation).  The budgets include both annual and cumulative costs.  See id. 

 AG Cross Exhibit 1 also includes Attachment 2 to the Plan.  Attachment 2 is the annual 

plan for 2012.  It includes the total budget for the year and breaks down the projected investment 

for each category of investment for the year into monthly increments.  For example, the 

Summary 2012 Plan Budget section of the 2012 Investment Plan states the total investment for 

the year:  “The program budget identifies the planned monthly capital cost for each program.  

The 2012 Plan budget total is estimated to be $233 million in incremental capital investments 

plus associated expenses.”  AG Cross Ex. 1, Attachment 2 at 9.  In each of eight subsections, the 

Company identifies the program scope, schedule, budget, and full-time equivalent staffing for 

each month in 2012.  Id. at 2-3 (table of contents).  For example, Section I.B.1. addresses 

“Mainline Cable System Refurbishment and Replacement.”  Three main work categories are 
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identified
8
 and “2012 Program Schedule” identifies nine tasks within each work category along 

with a detailed monthly schedule for each category.  Id. at pages 21-25. 

 As indicated above, every year ComEd must file an infrastructure report identifying 

“updates to the plan, a schedule for the next calendar year, the expenditures made for the prior 

calendar year and cumulatively, and the number of full-time equivalent jobs created for the prior 

calendar years and cumulatively.”  220 ILCS 5/16-108.5(b).   Clearly someone at ComEd must 

know these updates and current and cumulative expenditures.  While Dr. Hemphill might not be 

the person with that responsibility (see Tr. at 60), it is not reasonable to believe that no one at 

ComEd knows the investments that are associated with the investments mandated by Section 16-

108.5(b). 

 Neither the initial January 6, 2012 Infrastructure Investment Plan nor the annual updates 

of the Plan includes a mechanism to review the reasonableness of the amounts spent on 

particular projects.  See AG Cross Ex. 1 at 4 (Plan submitted “for informational purposes, as 

prescribed by the Act.”); Tr. at 61.  Rather, a reasonableness review occurs in the formula rate 

filing.  Id.  (“A review of that doesn't take place as part of the infrastructure investment plan 

 filing. That's done on an annual basis through the formula update process.”).  This confirms the 

importance of identifying the Section 16-108.5(b) investments in the annual formula rate filings, 

as recommended by Staff witness Bridal.   

 The People and AARP support the Staff recommendation that the Company be directed 

to identify in each formula rate filing the costs that were incurred in compliance with or in 

meeting the infrastructure requirements of Section 16-108.5(b) of the Public Utilities Act. 

                                                 
8
 They are “manhole assessment and cable system refurbishment, cable replacement, cable testing.”  AG Cross Ex. 

1, Attachment 2 at 19.   
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b.  Contributions to energy low-income and support 
programs 

 

 In the interest of administrative efficiency and transparency, the People and AARP 

support Staff witness Bridal’s proposal that ComEd be directed to include the “the costs which 

the participating utility incurred in the applicable year in complying with or in meeting the 

requirements for contributions to energy low-income and support programs of Subsection 6-

108.5(b-10) of the Act and to indicate that those specific costs were properly excluded from the 

approved revenue requirement.”  Staff Ex. 7.0 at 7-8.  ComEd’s suggestion that a report be 

submitted to the Staff prior to and separate from the annual formula rate review would make this 

information less readily available, defeating the statutory goal of transparency.  ComEd Ex. 18.0 

at 8.  In addition, filing this information in the annual formula rate proceedings should be less 

burdensome on the utility than a separate, unscheduled filing.  A separate filing will require 

interested parties to track down the report, and create a new review process for Staff and 

potentially other interested parties.  Including this statutorily required information in the annual, 

comprehensive formula review is more efficient for all parties. 

c.  Format of Revenue Requirement Schedules and Related 
Documents 

  

 This docket applies the formula rate tariff approved by the Commission in Docket 11-

0721 to both the inception and reconciliation revenue requirement.  Staff witness Jones presented 

revenue requirement schedules in the form currently used by the Commission in all other rate 

case proceedings.  See Staff Ex. 1.0, Schedules 1.1 – 1.10 and Staff Ex. 6.0, Schedules 6.1 -

6.10.While the People and AARP did not provide revenue requirement schedules, we agree that 

it is appropriate and necessary to provide ratemaking information in the form used by the Staff 
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because if the only information publicly available are the inputs to the formula, it will be 

impossible to identify what costs go into each input and how they have been changed or adjusted 

by the parties or the Commission or even from one year to the next. 

 Section 16-108.5 recognizes the importance of having rate information be available for 

public review.  The statute provides:   

(c) A participating utility may elect to recover its delivery services costs through a 

performance-based formula rate approved by the Commission, which shall specify 

the cost components that form the basis of the rate charged to customers with 

sufficient specificity to operate in a standardized manner and be updated annually 

with transparent information that reflects the utility's actual costs to be recovered 

during the applicable rate year, which is the period beginning with the first billing 

day of January and extending through the last billing day of the following 

December.   

 

220 ILCS 5/16-108.5(c) (italics added).  It is apparent that the exclusive use of the formula tariff 

spreadsheet format would require both discovery and a separately prepared identification of costs 

that make up a given cost.  Costs and their treatment for ratemaking purposes will not be 

transparent under this approach. 

 For example, the People and AARP discovered that a total of $7.2 million of merger-

related costs were recorded as a jurisdictional expense in 2011.  AG/AARP Ex. 1.0 at 5.  While 

the itemization of costs in the FERC Form 1 Accounts includes multiple categories, such as 

“Oper supervision & engineering” and “”Station expenses,” these categories do not indicate that 

the costs were related to the merger of ComEd’s parent Exelon with Constellation Energy Group. 

See AG Ex. 1.4, page 2.  While ComEd witness Fruehe offered amended schedules to show that 

adjustments could be incorporated into the model, Staff witness Jones pointed out that the 

formula rate schedules do not show adjustments, necessitating the preparation of a separate 

document showing the changes with the specific inputs involved.  Staff Ex. 6.0 at 5-6, referring 

to ComEd Ex.13.0 at 32.   
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 The People and AARP support the Staff use of standard rate making schedules in 

addition to the formula rate schedules so that the statutory goal of transparency is not frustrated. 

 

IX. CONCLUSION 

 

 For the foregoing reasons, the People of the State of Illinois and AARP request that the 

Commission issue an order consistent with the positions stated above. 
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