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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 
Illinois Commerce Commission On Its Own  ) 
Motion      )  
v.       ) 
Commonwealth Edison Company   ) 
       ) Docket No. 12-0321 
Annual formula rate update and revenue   ) 
requirement reconciliation authorized by  ) 
Section 16-108.5 of the Public Utilities Act  ) 
 
 

INITIAL BRIEF 
OF THE CITIZENS UTILITY BOARD 

 
 THE CITIZENS UTILITY BOARD (“CUB”), through one of its attorneys, pursuant to 

the schedule adopted by the Administrative Law Judges (“ALJs”) and Section 200.800 of the 

Administrative Rules of the Illinois Commerce Commission (“Commission” or “ICC”), 83 Ill. 

Admin. Section 200.800, hereby files this Initial Brief. 

 

I. INTRODUCTION/STATEMENT OF THE CASE 

This proceeding is the first reconciliation under the new formula rate tariff of 

Commonwealth Edison Company (“ComEd” or the “Company”), pursuant to the Energy 

Infrastructure Modernization Act (“EIMA”), Public Act 97-616, as modified by Public Act 97-

646, now codified in 220 ILCS 5/16-108.5.  As both ComEd’s and Ameren Illinois Company 

d/b/a Ameren Illinois’ (“Ameren” or “AIC”) initial formula rates have been set, the Commission 

has now articulated its policies on many of the contested issues in this formula rate reconciliation 

several times: in ComEd’s initial formula rate proceeding, Docket No. 11-0721; the rehearing of 

that Order; and in Ameren’s initial formula rate proceeding.  Commonwealth Edison Company, 

Tariffs and charges submitted pursuant to Section 16-108.5 of the Public Utilities Act, Docket 
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No. 11-0721, May 29, 2012 Order (“11-0721 Order”) and October 3, 2012 Order on Rehearing 

(“11-0721 Order on Rehearing”), Ameren Illinois Company d/b/a Ameren Illinois, Rate MAP-P 

Modernization Action Plan – Pricing Filing, ICC Docket No. 12-0001, Sept. 19, 2003 Order 

(“12-0001 Order”).   

The EIMA does not eliminate or significantly limit the Commission’s authority within a 

formula rate context; it merely establishes a formula for annually determining rates.  The EIMA 

makes clear that the performance-based formula rate tariff filed by a participating utility should 

be consistent with the provisions of Article IX of the Public Utilities Act (“PUA”).  220 ILCS 

5/16-108.5(c)(6).  Thus, the Commission maintains the obligation to ensure rates are just and 

reasonable, and that utility investments are prudently made.  220 ILCS 5/9-101.  The EIMA 

provides for the “recovery of the utility’s actual costs of delivery services that are prudently 

incurred,” (220 ILCS 5/16-108.5(c)(1)), and does not purport to alter well-established principles 

of cost-based rates.  The Commission’s 11-0721 Order, 11-0721 Order on Rehearing and 12-

0001 Order all adhere to these principles and appropriately follow the letter of the EIMA so that 

ratepayers pay just and reasonable rates while fully compensating the utility for its investments 

under this new regulatory scheme. 

ComEd here seeks to re-litigate several settled issues (or, “preserve” these issues for 

appeal), where the results are less than satisfying to it.  The Commission’s analyses in the 11-

0721 Order, 11-0721 Order on Rehearing and 12-0001 Order, however, are not results-driven 

like ComEd’s, but rather represent an evaluation of the evidence in each proceeding against the 

legal prescriptions in the new law.  Thus, this proceeding is no longer one of first impression and 

should not be treated as such.  The Commission’s findings in its 11-0721 Order, 11-0721 Order 
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on Rehearing and 12-0001 Order should be considered final for the purposes of this rehearing 

and should be applied consistently here where the facts support it. 

In the 11-0721 Order, the Commission determined the appropriate measurement of 

ComEd’s rate base for purposes of future reconciliation proceedings (i.e., the instant 

proceeding), and the appropriate carrying costs for reconciliation balances.  While ComEd 

continues to argue that its twice-rejected positions on these issues should be adopted by the 

Commission, the record in this proceeding supports three Commission rulings that conclude the 

contrary.  In the 11-0721 Order, the Commission rejected ComEd’s argument that the 

reconciliation balance should be measured only by looking at year-end data, precisely what 

ComEd continues to argue here.  The Commission affirmed this ruling its 12-0001 Order and the 

11-0721 Order on Rehearing, determining that average rate base must be used to measure the 

appropriate reconciliation rate base.  With regard to the appropriate carrying cost to apply to the 

reconciliation balance, in each of these same orders the Commission rejected ComEd’s and 

AIC’s attempts to conflate the term “interest” to mean “return.”  In the 11-0721 Order on 

Rehearing and the 12-0001 Order, the Commission instead determined that each utility’s 

respective short-term debt should be used as the interest rate on the reconciliation balance.  

Nothing in this record warrants a departure from these Commission conclusions. 

Yesterday, on October 11, 2012, ComEd filed exhibits 23.0 and 23.1, which consist of 

revised schedules purportedly complying with the Commission’s 11-0721 Order on Rehearing.  

These schedules show that ComEd’s revised positions represent a rate increase of $74.289 

million from the approved revenue requirement in the 11-0721 Order on Rehearing.  Because of 

the timing of ComEd’s filing of these new exhibits, one day before the initial briefs are due, 

CUB has not had an adequate opportunity to ensure that ComEd’s new presentations fully take 
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into account the Commission decisions on the regulatory treatment of certain rate base and 

expense items under the EIMA rate scheme.   

CUB witness Ralph C. Smith, along with Staff and other Intervenor witnesses, 

demonstrated that several of ComEd’s requested rate base or expense amounts are inflated or 

unwarranted and do not meet the regulatory requirement that costs be just and reasonable.  For 

example, in its recent 11-0721 Order, the Commission rejected ComEd’s position on deducting 

the accrued vacation pay liability from rate base and on reflecting customer growth from 

projected plant additions to calculate billing determinants.  ComEd continues to argue its 

methodology should be adopted rather than the expert determinations of witnesses from CUB, 

the People of the State of Illinois (by Attorney General, Lisa Madigan) (“AG”) and AARP, and 

the Staff of the Commission (“Staff”), and contrary to well-established Commission policy on 

those matters.  The adjustments to ComEd’s proposed revenue requirement addressed herein 

must be made to properly implement the EIMA and to ensure ratepayers only pay for just and 

reasonable rates. 

II. RATE BASE 

C. Potentially Contested Issues 

2. Accumulated Deferred Income Taxes – Accrued Vacation Pay 

The Commission has determined that Accrued Vacation Pay is a source of non-investor 

supplied funding supporting rate base, and the Accrued Vacation Pay liability should be 

deducted from rate base.  11-0721 Order at 67-70.  In this case, ComEd correctly reduced rate 

base by $25.286 million for Accrued Vacation Pay on a jurisdictional basis, but failed to 

properly coordinate the amount of ADIT that is added to rate base so it matches the amount of 

rate base deduction for Accrued Vacation Pay.  ComEd reduced the Accrued Vacation Pay 
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liability that is deducted from rate base by a deferred debit portion, but attempts to add to rate 

base an amount of ADIT for the Accrued Vacation Pay before the offset for the deferred debit 

portion.  CUB Ex. 1.0 at 8.  Another way of viewing this issue is that ComEd has failed to 

properly match the amount of ADIT for Accrued Vacation Pay that is added to rate base with the 

amount of net Accrued Vacation Pay liability that is being deducted from rate base.  This 

improper matching by ComEd resulted in ComEd overstating rate base by $8.54 million.   

 For the purposes in this case, a deferred debit is a cost that is being deferred by ComEd 

which is accounted for in an asset on ComEd’s books.  Id. at 9.  ComEd recorded the Accrued 

Vacation Pay deferred debit in Account 186, Miscellaneous deferred debits.  Id.  The FERC 

Uniform System of Accounts for Electric Utilities provides that Account 186 shall include:  (1) 

all debits not elsewhere provided for, (2) unusual or extraordinary expenses, not included in 

other accounts, which are in the process of amortization or (3) items the final disposition of 

which is uncertain.  Id.  The records supporting entries to Account 186 must be kept so that the 

utility can furnish full information as to each deferred debit included therein.  Id.   

 ComEd did not fully reflect ADIT on the deferred debit portion of Accrued Vacation Pay.  

Because the deferred debit portion of Accrued Vacation Pay represents a temporary difference, 

ADIT accrues on the deferred debit portion just as it does on the Accrued Vacation Pay liability.  

Id. at 10.  The ADIT related to the rate base offset for accrued vacation pay is properly 

determined by multiplying the accrued vacation pay net of the deferred debit by the combined 

income tax rate of 41.175%.  CUB Ex. 2.0 at 2.  ComEd argues that CUB witness Mr. Smith and 

AG/AARP witness Mr. Effron, who each called for this adjustment, imputed a deferred tax 

liability when none exists.  ComEd Ex. 13.0 at 6.  ComEd witness Fruehe claims that there is no 

deferred tax liability because the accrued vacation pay was not recognized as a reduction to 
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expense for either book or tax purposes.  Id. at 7.  Mr. Smith and Mr. Effon did not impute a 

deferred tax liability – they limited the deferred tax debit balance included in rate base to the 

proper amount, consistent with the net accrued vacation pay that is deducted from the 

Company’s rate base.  AG/AARP Ex. 4.0 at 2.   

 The ADIT related to vacation pay must be matched with the amount of vacation pay that 

is being deducted from rate base.  CUB Ex. 2.0 at 2.  The appropriate amount of ADIT related to 

vacation pay that is reflected in rate base is obtained by multiplying the amount of vacation pay 

by the applicable income tax rates.  Id.  As AG/AARP witness Mr. Effron explained, the average 

jurisdictional balance of accrued vacation pay in 2011 was $46,027,000.  AG/AARP Ex. 4.0 at 2.  

The Company removed $20,741,000 from the balance that is deducted from rate base for accrued 

vacation pay, leaving a net balance of $25,286,000 that is deducted from rate base.  Id.  Because 

the combined state and federal income tax rate is 41.175%, the ADIT debit balance consistent 

with the net balance of accrued vacation pay is $10,412,000 (41.175 x $25,286,000).  Id.  The 

Company, however, proposes to include a deferred tax debit balance of $18,952,000 in rate base.  

Id.  That amount is $8,540,000 more than the correct ADIT debit balance.  Id. 

 In Docket 11-0721, the amount of ComEd’s vacation pay liability deducted from rate 

base was correctly matched with the related amount of ADIT.  CUB Ex. 2.0 at 2.  That is exactly 

the same methodology Mr. Smith and Mr. Effron propose here.  Applying the combined income 

tax rate of 41.175% to the vacation pay offset properly matches the rate base deduction that is 

reflected as non-investor supplied capital with the directly-related amount of ADIT.  Id. at 2-3.  

The ADIT on the deferred debit amount reduces ComEd’s jurisdictional rate base by $8.54 

million.  CUB Ex. 1.0 at 11, CUB Ex. 12 Schedule B-1. 
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IV. REVENUES 

C. Potentially Contested Issues 

2. Billing Determinants 

Although ComEd included in rate base 2012 plant additions to handle “New Business,” 

(i.e. customer growth), ComEd did not adjust billing determinants to spread the revenue 

requirement out among those anticipated new customers that will be served by the new plant that 

has been included in rate base to provide for such customer growth.  CUB Ex. 1.0 at 17-18.  If 

billing determinants do not match the number of customers that are actually served by plant 

additions and customer growth, the revenue requirement will be based upon too few customers 

and the rate per customer will be higher than it should be.  CUB Ex. 1.0 at 17 (citing 11-0721 

Order at 73-74).  In the 11-0721 Order, the Commission concluded that an adjustment to billing 

determinants for customer growth related to projected plant additions for customer growth 

should be made.  In that Order, the Commission adopted the AG/AARP proposal to ensure that 

the billing determinants related to the number of customers being served by the plant included in 

rate base were based on accurate information.  CUB Ex. 1.0 at 17 (citing 11-0721 Order at 75-

76).  Despite the Commission’s 11-0721 Order, ComEd did not reflect, in its compliance filing 

in this case, an adjustment to billing determinants that is consistent with that Order.  CUB Ex. 

1.0 at 17.  Because ComEd’s New Business and Billing Determinants forecast includes 

distribution facilities that are built to accommodate customer growth, an adjustment must be 

made to allocate the revenue requirement among the new customers for whom the new facilities 

are built.  Id. at 16.   

ComEd has chosen to ignore the Commission’s conclusions in 11-0721 based on their 

position that the finding in the 11-0721 Order was limited to rates that went into effect in June 
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2012.  ComEd Ex. 13.0 at 23.  However, no language exists in that order which would 

reasonably lead to that conclusion, and the same issue is present in this case as was in that 

docket.  See AG/AARP Ex. 4.0 at 5-6.  The issue presented in both Docket No. 11-0721 and in 

the current case is how to appropriately coordinate the projected plant additions being included 

in rate base to serve customer growth with the number of customers that are used in developing 

the billing determinants.  Consistent with its conclusions in the 11-0721 Order, the Commission 

should take into account customer growth.  ComEd has included in rate base the plant required to 

serve those anticipated customers, so rate base should be adjusted to account for the greater 

number of customers among whom the revenue requirement will be spread. 

V. OPERATING EXPENSES 

C. Potentially Contested Issues 

1. Administrative and General Expenses 

e. Merger Expenses 

ComEd is attempting to recover $7.213 million in jurisdictional operating expenses for 

costs recorded by ComEd in 2011 in connection with the proposed merger between ComEd’s 

parent company, Exelon, and Constellation Energy Group, Inc.  The Exelon/Constellation 

merger was not reviewed by the Commission under Section 7-204 of the Public Utilities Act 

because it involves ComEd’s parent company, Exelon.  Accordingly, the Commission has not 

had the opportunity to evaluate the treatment of merger-related costs, Illinois ratepayer 

protections against parent company merger costs, or any potential cost savings for ratemaking 

purposes.  This proceeding, therefore, represents the first opportunity for the Commission to 

review and protect Illinois ratepayers from additional cost increases in 2011 relating to the 

Exelon/Constellation merger.  Merger costs should be removed from ComEd’s formula rate plan 
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expenses because the costs ComEd seeks to recover in this proceeding for 2011 were incurred 

before the merger was consummated and because no savings were recognized as an offset to the 

costs ComEd attempts to recover in 2011.  Moreover, Commission practice is to disallow 

transaction costs associated with mergers and simultaneously require any merger savings to flow 

through to customers. 

The merger of Exelon Corporation and Constellation Energy was completed on March 

12, 2012, and the parent organization of the combined company will retain the Exelon name.  

Thus, the merger was not complete in 2011.  ComEd witness Jirovec admits that, because the 

merger was not consummated in 2011, no merger savings could possibly be achieved in 2011: 

The merger was not consummated until April 2012, so by 
definition you can't achieve merger savings until after the 
confirmation of the transaction. So in 2011, that's correct, no 
merger savings could be realized legally. 
 

Sept. 25, 2012 Tr. at 110:15-19.  In his rebuttal testimony, Mr. Jirovec included an estimation of 

potential savings that could be realized, “in the form of lower O&M costs, through formula rates 

or through avoided returns on invested capital.”  ComEd Ex. 15.0 at 5:97-103.  However, savings 

are not even projected to be realized by ComEd customers until 2013 at the earliest.  Id.   

Exelon and Constellation claim that combined earnings are expected to increase and 

future cost savings and synergies are anticipated to result from the merged company.  See CUB 

Ex. 1.3.  Mr. Jirovec testified that both customers and shareholders must bear some risk in the 

merger transaction (that is, bear some of the costs), in order to share in the potential benefits 

(referred to as “risk of synergy attainment”).  Sept. 25, 2012 Tr. at 111:9-15.  However, ComEd 

has not reflected merger savings as an offset to costs in its current proposed revenue requirement, 

and ComEd’s projected savings only narrowly surpass the costs ComEd expects its customers to 

bear over the next several years: “Over the period from 2011 to 2015, ComEd is projected to 



12 
 

incur $63M of merger costs, or about 9% of total estimated merger cost-to-achieve, while 

receiving recurring cash savings by 2015 of $66M or 15% of total savings.”  Id.  Mr. Jirovec’s 

high-level estimate of potential savings is conditioned upon ComEd customers bearing nearly 

10% of the costs of its parent company’s merger.  Yet, the Company has not committed to any 

specific level of savings to be passed through to its ratepayers.  Sept. 25 Tr. at 146:7-9.  Without 

a firm commitment to pass through a specific level of savings to customers, or even track and 

report any potential savings, the alleged “benefits” of this transaction to ComEd customers are 

speculative at this juncture.  Thus, the risks of this transaction – in the form of the jurisdictional 

costs ComEd seeks to recover – are inappropriately borne by ComEd’s customers and the 

expenses charged to ComEd prior to the consummation of the Exelon/Constellation merger 

should be viewed as transaction costs borne exclusively by shareholders.  

Removal of merger costs is also consistent with Commission precedent and the Public 

Utilities Act where prospective savings have not occurred and are speculative.  Section 7-204(c)1 

of the Act provides that:    

The Commission shall not approve a reorganization without ruling 
on:  (i) the allocation of any savings from the proposed 
reorganization;  and (ii) whether the companies should be allowed 
to recover any costs incurred in accomplishing the proposed 
reorganization and, if so, the amount of the costs eligible for 
recovery and how the costs will be allocated.  

 
While this provision was not directly triggered by the Exelon-Constellation transaction, because 

the transaction involved a merger of ComEd’s parent company, Exelon, with Constellation, it 

should be referenced by the Commission as a guidepost in evaluating whether any costs of this 

transaction should be borne by ratepayers.  The PUA requires that savings be allocated as a 

condition of approving a Section 7-203(c) transaction.  In interpreting this provision, the 
                                                 

1 See 220 ILCS 5/7-204(c) 



13 
 

Commission has consistently required an explicit recognition of savings, and disallowed the 

costs to achieve the transaction from being recovered from ratepayers.  

The Commission recently addressed a reorganization of Northern Illinois Gas Company 

d/b/a Nicor Gas Company (“Nicor”) (as well as Nicor Inc., Nicor’s parent) and AGL Resources 

Inc. (“AGL”) in ICC Docket No. 11-0046.  Nicor and AGL filed an Application for Approval of 

a Reorganization Pursuant to Section 7-204 of the Illinois Public Utilities Act.  The Commission 

disallowed the recovery of transaction costs of the reorganization from ratepayers, yet 

simultaneously required jurisdictional reorganization-related savings to be allocated to 

ratepayers: 

The Commission concludes that subsection 7-204(c) of the Act 
shall be applied in the instant case by allocating all reorganization-
related savings to ratepayers and precluding recovery by NG of 
any costs incurred in accomplishing the Reorganization (as defined 
above). Irrespective of when, how or by whom a future NG 
ratemaking proceeding is initiated, all savings must flow through 
to the costs associated with regulated operations under our 
jurisdiction [footnote omitted]. Merger-related savings realized by 
any of NG’s corporate affiliates or corporate parents must be 
included within the flow-through to NG ratepayers, insofar as 
those savings are reflected in costs allocated to NG by any such 
affiliate or parent and insofar as such allocated costs are associated 
with NG’s regulated activities under our jurisdiction. 

 
AGL Resources Inc., Nicor Inc. and Northern Illinois Gas Company d/b/a Nicor Gas Company, 

Application for Approval of a Reorganization pursuant to Section 7-204 of the Public Utilities 

Act, ICC Docket No. 11-0046, Order at 35-36 (December 7, 2011).  Thus, even if ComEd’s 

estimation of merger-related savings do, in fact, materialize, costs incurred by ComEd relating to 

the merger of Exelon and Constellation Energy should still not be passed on to ratepayers.  

Those costs should be borne by shareholders.  Consistent with such an allocation of merger costs 
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and savings, the merger costs incurred by ComEd in 2011 to accomplish the merger should be 

removed from ComEd’s jurisdictional operating expenses. 

Both the Maryland Public Service Commission (“MPUC”) and the Federal Energy 

Regulatory Commission (“FERC”) reviewed the Exelon-Constellation transaction.  While the 

merger was approved in both forums, approval was conditional.  The February 17, 2012 MPUC 

decision noted how the projections of benefits through synergies are inherently speculative and, 

to the extent they materialize, would likely benefit ratepayers only as foregone requests for rate 

relief, which the Maryland Commission indicated it had previously found to be too intangible to 

quantify as a benefit under its statutes: 

The Applicants have presented extensive evidence as to various 
benefits that will inure indirectly to all BGE ratepayers in the form 
of synergy savings, the sharing of “best practices,” and lowering 
BGE’s costs for “shared services.” Most significantly, the 
Applicants estimate that BGE ratepayers will realize, through rate 
reductions or postponed rate increases, $87.3 million in benefits 
based upon merger-related synergy savings. The Applicants 
quantified this amount through a consulting firm’s analysis that 
combined company-wide savings and then allocated those savings 
among the Applicants’ competitive and regulated business 
segments, including BGE. Staff and MEA even suggested that 
these savings might be under-stated, highlighting the need for this 
Commission to ensure that BGE ratepayers actually receive the full 
extent of any merger-related savings.  

We do not discount the Applicants’ firm belief that such benefits 
will ultimately accrue to ratepayers, and we will require BGE to 
fully account for all merger-related savings in its next rate case. 
However, projections of benefits through synergies, “shared 
services” or “best practices” are inherently speculative and, to the 
extent they materialize, will likely benefit ratepayers only as 
“forgone requests for rate relief,” which we have previously held 
to be too intangible to qualify as a benefit under PUA § 6-105.  

 
CUB Ex. 2.1 at 90.  In order to ensure that the Exelon/Constellation merger provided certain, 

specific and measurable benefits to Maryland ratepayers, the Maryland commission approved a 

$100 credit per Baltimore Gas and Electric Company (“BGE”) residential ratepayer to be applied 
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within 90 days after consummation of the merger, and also required funding of incremental 

energy efficiency and low income energy assistance for BGE customers: 

33) Residential Rate Credit: Exelon shall, within 90 days after 
consummation of the Merger, fund a one-time distribution of $100 
per BGE residential customer in direct rate credits, which shall be 
credited within 90 days after consummation of the Merger, and 
amount to approximately $112 million, and which shall not be 
recoverable in rates. The credits will be provided for all residential 
customers of record with active accounts on a specified date 
following the Merger. Residential customers served under both a 
residential electric schedule and a residential gas schedule will 266 
receive one credit.  

34) Customer Investment Fund: Exelon shall invest $113.5 million 
over a three-year period in an interest bearing Customer 
Investment Fund subsequent to the consummation of the Merger. 
Funds shall be credited in equal installments, with the first 
installment credited within 90 days after consummation of the 
Merger, or as otherwise approved by the Commission, and shall 
not be recoverable in rates. This investment shall be directed to a 
fund for the purpose of providing long-term benefits in the form of 
energy efficiency and low-income energy assistance to BGE 
customers. These funds shall be directed towards the goals set 
forth in this Order, which we will specify after further proceedings 
to determine their most effective use. 

 
This Maryland ratemaking treatment starkly contrasts with ComEd’s proposal in the current 

proceeding to treat the $7.2 million of Exelon/Constellation merger costs charged to ComEd in 

2011 as additional net costs that should be charged to Illinois ratepayers through the formula rate 

plan, with no offset for merger savings. 

Because any potential future merger savings to be credited to ComEd ratepayers are 

speculative at this time – in terms of amount and timing – the concept of matching benefits with 

costs would dictate that the merger costs recorded by ComEd in its 2011 results should be 

removed.  Moreover, as noted above, allocating the merger savings to ratepayers and the merger 

costs to shareholders would be consistent with the prior Commission findings applying 

subsection 7-204(c) of the Act to allocate reorganization-related savings and costs.  While the 
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Exelon-Constellation Energy merger did not require Commission review or approval, and 

Section 7-204 of the PUA was not directly invoked, the regulatory principles noted in the cases 

cited above provide a framework for evaluating ComEd’s attempted inclusion of Exelon-

Constellation merger costs.   

In conclusion, ComEd has failed to demonstrate ratepayer benefits from these merger 

costs, as ComEd has made no commitment to flow savings through to ComEd customers.  

Further, the merger expenses ComEd attempts to recover result from a merger of its parent 

company, not ComEd.  The ICC did not approve the Exelon-Constellation merger, and ComEd 

has not demonstrated that the merger expenses allocated to ComEd prior to the date of the 

consummation of the Exelon-Constellation merger are reasonable or prudently-incurred ComEd 

operating expenses.  Thus, CUB recommends an adjustment to remove the jurisdictional 

operating expense of $7.213 million identified in ComEd’s corrected response to data request 

AG 2.03.  CUB Ex. 1.2, Schedule C-1. 

VIII. OTHER 

 C. Potentially Contested Issues 

  2. Preservation of Docket No. 11-0721 Rehearing Issues 

   b. Average or Year-end Rate Base in Reconciliations 

This issue has been effectively settled by the Commission’s recent orders in both 

ComEd’s and AIC’s initial formula rate dockets, the 11-0721 Order, 12-0001 Order and 11-

0721 Order on Rehearing.  In each of those proceedings, the Commission correctly concluded 

that average rate base was the appropriate measure of rate base for purposes of calculating the 

reconciliation balance.  In a third Commission decision issued just last week, the Commission 

reaffirmed this determination in its October 3, 2012 11-0721 Order on Rehearing.  ComEd 
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however, persists in requesting this Commission to reverse this established course and ignore its 

own decisions.  Because this issue was resolved in the 11-0721 Order on Rehearing, CUB will 

not restate each of the arguments supporting CUB’s, Staff’s, and AG/AARP’s multiple factual 

and legal bases supporting the use of average, rather than year-end, rate base to measure the 

relevant reconciliation balance here. 

The Commission’s 11-0721 Order on Rehearing established the prospective policy 

regarding the applicable interest rate to apply to reconciliation balances, and this is the first 

context in which that policy will be applied.  The Commission concluded: 

Section 16-108.5(c)(6) requires reconciliation of the revenue 
requirement “with what the revenue requirement would have been 
had the actual cost information for the applicable calendar year 
been available at the filing date.”  (220 ILCS 5/16-108.5(c)(6)).  
As Staff and the Intervenors point out, not all plant additions are 
depreciated until they are actually in service.  Additionally, 
depreciation of an asset cannot occur until the utility actually 
places that asset into service, which would be, normally, upon 
completion of a particular project.  ComEd’s proffered year-end 
balance for use in reconciliations does not depict this fact.  An 
average rate base is more in conformance with the General 
Assembly’s use of the term “actual cost information.”  
 
The Commission also agrees with several parties’ argument that, 
merely using ComEd’s rate base as of December 31st of any year 
assumes that its investment in plant is the same on January 1st (and 
thereafter) of that year as it is on December 31st of that year.  In 
fact, actual cost information for an entire year will inevitably 
include both additions and subtractions throughout a particular 
year.  Well-established rules of statutory construction require 
interpretation of the General Assembly’s intent in a manner that 
avoids an absurd, unjust or unreasonable result.  (See, e.g., People 
v. Kohl, 364 Ill. App. 3d 495, 497, 847 N.E.2d 150 (2nd Dist. 
2006)).  Here, ComEd’s construction of Section 16-108.5 yields 
unjust or unreasonable results, as it does not give the proper weight 
to what actually happened in the months previous to December 
31st of any given year when determining rate base and the 
calculations that must be made upon rate base (e.g., the increases 
and decreases to depreciation of the pro forma capital additions 
during a given year). 
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11-0721 Order on Rehearing at 16-17.  The Commission similarly concluded in its 12-0001 

Order at page 175 that  

Having concluded that the legislature left room for interpretation 
of Public Acts 97-0616 and 97-0646 and bearing in mind the 
impact on customers, the Commission finds that for purposes of 
determining the rate year revenue requirement, year-end rate base 
should be used.  For purposes of determining the reconciliation 
revenue requirement, average rate base should be used.  
Calculating the overall revenue requirement for the formula rate 
each year in this manner reasonably reflects the language of the 
statute and sufficiently balances the interests of shareholders and 
customers. 
 

Thus, absent a significantly different set of facts in this reconciliation justifying a different result, 

the Commission’s determinations in its 11-0721 Order on Rehearing and 12-0001 Order apply 

to this reconciliation proceeding.  ComEd’s testimony has not justified a departure from 

established Commission policy. 

Under the new formula rate structure, unlike a typical historical test year rate case, a 

reconciliation will measure the utility’s actual earnings during each twelve-month calendar year.  

By comparing the projected investments from 2011, for example, to the average rate base from 

2011, the reconciliation will appropriately and correctly compare ComEd’s projected 

investments to what actually occurred throughout 2011.  In contrast, ComEd’s preferred use of 

year-end rate base in the reconciliation would result in ratepayers paying more than ComEd’s 

actual revenue requirement for the calendar year because it would produce the regulatory 

equivalent of assuming that every new plant addition, whether put into service on January 1 or 

December 31, whether used and useful for 365 days or for only one day, was recoverable as if 

put into service on January 1st.  The Commission’s 12-0001 Order and 11-0721 Order and 11-

0721 Order on Rehearing all recognize this and appropriately apply the plain meaning of the 
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EIMA.  The Commission should therefore conclude that average rate base be used for purposes 

of calculating the reconciliation revenue requirement. 

   c. Interest Rate for Reconciliation Adjustments 

 Like the average versus year-end rate base measurement issue, the Commission has 

repeatedly rejected ComEd’s and Ameren’s requests to apply their respective weighted average 

cost of capital (“WACC”) as a proxy for the appropriate interest rate on the reconciliation 

balance, which would have provided each utility a full equity return including long-term debt on 

a short-term balance spanning from one to two years.  On October 3, 2012, the Commission once 

again rejected ComEd’s plea to apply its WACC to the reconciliation balance and determined 

that the utility’s short-term debt rate should be used instead: 

Consistent with the Commission’s decision in Docket No. 12-
0001, the Commission adopts the recommendation of IIEC to 
apply ComEd’s short-term cost of debt rate as the reconciliation 
interest rate. This rate fairly compensates either the Company or 
customers for the potential lag in recovery of actual costs that 
exceed (for the Company) or lag (for the customer) the revenue 
requirement established in annual formula rate proceedings for the 
relevant 12-month period. This will ensure that neither ratepayers 
nor the Company pay more than the Company’s actual 
costs/benefits of carrying a reconciliation balance. Of the proposals 
in record evidence, the Commission believes that short-term debt 
best matches with the actual incremental cost of any reconciliation 
balance. It is therefore adopted.  
 

11-0721 Order on Rehearing at 36.  Nothing in the facts of this reconciliation nor any change in 

law warrants a departure from this established Commission policy. 

In this proceeding, however, it appears ComEd has produced an over-collected 

reconciliation balance.  See, e.g., ComEd Ex. 19.1, Schedule FR A-1 and Schedule FR A-4.  

Thus, the Commission has before it precisely the circumstances warranting CUB’s proposed 

treatment of over-collected reconciliation balances.  Applying the utility’s WACC to over-
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collections is rational and fair to customers and the utility, because it symmetrically reimburses 

customers for the entire amount they overpaid through the over-collection.  Since ratepayers will 

incur the WACC cost of the higher projected plant in rates they will have already paid, it is only 

appropriate and reasonable to require that the overcharge be credited back to customers at the 

same rate - WACC.  CUB Ex. 1.0 at 50.  Using ComEd’s weighted average cost of capital on 

over-collections thus assures that ratepayers will be compensated for providing excess funds to 

the utility under the formula rate plan (as measured by the over-collection) at a financing rate 

that is at least equal to the financing rate that the utility charged to ratepayers, which has in part 

produced those over-collections.  Id.  There is therefore ample legal, factual and policy 

justification to apply ComEd’s WACC to the over-recovered reconciliation balance.   
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IX. CONCLUSION 
 

CUB respectfully requests that the Commission adopt the recommendations discussed 

herein and reduce ComEd’s proposed reconciliation revenue requirement accordingly. 

   
Dated:  October 12, 2012    CITIZENS UTILITY BOARD  
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