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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

 

AMEREN ILLINOIS COMPANY   ) 

       )   

Rate MAP-P, Modernization Action Plan  )  Docket No. 12-0001 

Pricing Filing      ) 

    

 

 

REPLY BRIEF OF  

THE PEOPLE OF THE STATE OF ILLINOIS 

AND AARP 

 

The People of the State of Illinois, by LISA MADIGAN, Attorney General of the State of 

Illinois (the “People,” or “AG”) and AARP, through its counsel, pursuant to the Commission’s 

rules, 83 Ill. Admin. Code 200.800 and the schedule established by the Administrative Law 

Judges, file their Reply Brief in response to Ameren Illinois Company’s (“Ameren”, “AIC” or 

“the Company”) proposed Rate MAP-P, filed pursuant to Section 16-108.5 of the Public Utilities 

Act (“PUA” or “the Act”) to set new rates to become effective January 1, 2013. 

I. INTRODUCTION 

A. Procedural History 

B. Legal Framework and Standards 

 

In its Brief, Ameren notes that Staff proposes a rate reduction of an additional $33 

million over and above AIC’s proposed decrease of $16 million, for a total decrease of $49 

million, which “follows the approximate $48 million reduction ordered in Docket No. 12-0001.”  

AIC Brief at 1.  The Company complains that “[t]hese parties” -- a collective reference that 

presumably includes the People and AARP, who likewise recommend a minimum rate reduction 

of more than $40 million -- “plainly have a different vision of ‘performance-based’ formula 

ratemaking than the General Assembly envisioned when it passed the Energy Infrastructure 
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Modernization Act (EIMA).”  Id.  Noting that it intends to invest up to $720 million in 

infrastructure replacement and modernization over a 10-year period, implement an AMI plan and 

create jobs, Ameren argues that “[s]lashing rates by over $60 million at the very inception of the 

formula rate process simply will not support the level of investment necessary to realize the 

legislature’s vision of a modernized electrical grid in Illinois.”  Id. 

This is, in a word, nonsense.  The new EIMA legislation promised the utilities that chose 

to participate in annual formula ratemaking, true-ups of rates based on actual incurred costs and 

projected plant additions, along with a generous, virtually guaranteed return on equity that 

currently sits at 10.05%.  That is exactly what Ameren has received to date.  Declining revenues 

are necessary to track the Company’s declining costs to serve.  The revenue requirement 

established in Docket No. 12-0001 included a rate reduction based on record evidence and a 

correct interpretation of Section 16-108.5 of the Act, Article IX ratemaking provisions and 

Ameren’s own FERC Form 1 reported costs for the year 2010, as well as projected plant 

additions for 2011.  Similarly, any rate reduction ordered in this docket will be based on the 

record evidence, presumably the same correct interpretation of Section 16-108.5 and Article IX 

ratemaking provisions, as well as Ameren’s own FERC Form 1 for 2011 and projected plant 

additions for 2012 (the instant docket).  The revenue requirements established in these orders are 

lawful realignments of the Company’s actual costs and projected investments for the particular 

time periods at issue – nothing more, nothing less.  In no way do they constitute an unlawful 

“slashing” of rates.   

The conclusions reached in the 12-0001 docket revealed that Ameren’s inception rates for 

the 2010 period were excessive.  We know that because the Commission was poised to enter a 

significant rate reduction in ICC Docket No. 11-0279 (cons.), until the filing was withdrawn by 
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the Company pursuant to Section 16-108.5(c) of the Act.  See ICC Docket No. 11-0279 (cons.), 

Order of January 5, 2012.
1
  On January 3, 2011, AIC filed with the Commission a formula rate tariff 

and a notice of its withdrawal of pending Docket No. 11-0279.  On January 4, 2012, the 

Administrative Law Judges issued a ruling severing Docket No. 11-0279 from Docket No. 11-0282. 

With the receipt of AIC's formula rate tariff and notice of withdrawal, the Commission was 

compelled to dismiss with prejudice Docket No. 11-0279.  At the time, however, a pending Proposed 

Order issued by the ALJs to that case recommended an overall electric distribution rate reduction of 

$41.1 million.2 

Second, AIC’s suggestion that it will be unable to complete all of the infrastructure 

investments and new job commitments the Company committed to under its formula rate filing 

because of these initial rate adjustments is nothing more than unsupported rhetoric.  Ameren 

must have known how the formula rate process worked when it filed its Rate MAP-P.  Certainly, 
                                                           
1
  In that Order, the Commission dismissed the case, referencing the new statute as the basis for the dismissal: 

 

“ Most relevant to this proceeding is a revision to Section 16-108.5(c), which 

now contains the following language:  

 

In the event the participating utility, prior to the effective date of this 

amendatory Act of the 97th General Assembly, filed electric delivery services 

tariffs with the Commission pursuant to Section 9-201 of this Act that are 

related to the recovery of its electric delivery services costs that are still pending 

on the effective date of this amendatory Act of the 97th General Assembly, the 

participating utility shall, at the time it files its performance-based formula rate 

tariff with the Commission, also file a notice of withdrawal with the 

Commission to withdraw the electric delivery services tariffs previously filed 

pursuant to Section 9-201 of this Act. Upon receipt of such notice, the 

Commission shall dismiss with prejudice any docket that had been initiated to 

investigate the electric delivery services tariffs filed pursuant to Section 9-201 of 

this Act, and such tariffs and the record related thereto shall not be the subject of 

any further hearing, investigation, or proceeding of any kind related to rates for 

electric delivery services.”  

 

Order of January 5, 2012.   

 
2
  The Proposed Order recommended a $38.4 reduction in rates for Rate Zone 3, a $8.9 increase in rates for Rate 

Zone 2 and a $11.6 million reduction in rates for Rate Zone 1, or a net, overall recommended rate reduction of  

$41.1 million for the three electric distribution rate zones.  ICC Docket No. 11-0279 (cons.), Proposed Order at 271, 

272. 
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there is no evidence in this docket that the Company will be unable to complete its reliability and 

smart grid infrastructure commitments as a result of certain ratemaking decisions made by the 

Commission to date.  Any suggestion by the Company that their investment obligations are now 

compromised because of the 12-0001 Order or positions taken by parties in this docket is nothing 

more than rhetoric that should not impact the Commission’s analysis of the ratemaking issues in 

this case.      

As noted in the AG Initial Brief, under Section 16-108.5(c) of the Act, the Commission 

is directed to “conduct an investigation of the (formula rate) tariff in a manner consistent with 

the provisions of this subsection (c) and the provisions of Article IX of this Act to the extent 

they do not conflict with this subsection (c).”  220 ILCS 5/16-108.5(c).  “Such review shall be 

based on the same evidentiary standards, including but not limited to, those concerning the 

prudence and reasonableness of the costs incurred by the utility, the Commission applies in a 

hearing to review a filing for a general increase in rates under Article IX of this Act.”
3
   These 

ratemaking principles were applied in Docket No. 12-0001 and must be applied in this docket. 

That being said, Section 16-108.5(d) of the Act does not permit the Commission to 

annually tinker with the formula rate structure and protocols established in a utility’s first 

formula rate proceeding.  That provision states: 

The Commission shall apply the same evidentiary standards, 

including, but not limited to, those concerning the prudence and 

reasonableness of the costs incurred by the utility, in the hearing as 

it would apply in a hearing to review a filing for a general increase 

in rates under Article IX of this Act. The Commission shall not, 

however, have the authority in a proceeding under this subsection 

(d) to consider or order any changes to the structure or protocols of 

                                                           
3
  Id.. 
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the performance-based formula rate approved pursuant to 

subsection (c) of this Section. 

     

220 ILCS 5/16-108.5(d).  The Commission’s conclusion in Docket No. 12-0001 on the issue of 

how to calculate the reconciliation revenue requirement rate base, how to jurisdictionally treat 

late payment revenues and what rate of interest shall be applied to reconciliation balances and 

credits falls within the structure and protocol of the formula that cannot be changed from year-to-

year.  As such, the Commission’s selection of the use of an average rate base in the calculation of 

the reconciliation revenue requirement, rather than the year-end number proposed by AIC, the 

full inclusion (rather than partial allocation) of late payment revenues and its adoption of a short-

term interest rate on reconciliation amounts, rather than the utility’s weighted average cost of 

capital as proposed by AIC, are settled matters
4
 that cannot be re-litigated each year under 

formula ratemaking. 

II. OVERALL REVENUE REQUIREMENT 

III. RATE BASE 

 A. Overview 

B. Uncontested or Resolved Issues 

  1. Gross Plant In Service 

  2. Accumulated Depreciation 

  3. Cash Working Capital 

   a. Employee Benefits Expense Lead Days 

   b. Base Payroll and Withholdings Lead Days 

4. Materials and Supplies 

5. ADIT – Investment Tax Credits  

 C. Contested Issues 

  1. Accrued Vacation Pay 

 

 In its discussion of the Accrued Vacation Pay issue, AIC references Staff witness Theresa 

Ebrey’s proposed adjustment to include the liability for accrued vacation pay to the operating 

reserves that are deducted from rate base, but fails to mention that both AG/AARP witness David 

                                                           
4
  AIC and indeed all parties to the docket have the right to seek rehearing within 30 days of the service of the 

Commission’s order.  220 ILCS 5/10-113.  
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Effron and CUB witness Ralph Smith propose the same adjustment.  See AG/AARP Ex. 2.0 at 

11-14, AG/AARP Ex. 4.0 at 5-6; CUB Ex. 1.0 at 9-13.  In response to these proposals to 

recognize the accrued vacation pay in the calculation of AIC’s rate base, the Company argues 

that the amount is not an operating reserve.  AIC argues that the accrued liability has no cash 

associated with it, is merely an “accounting convention” and “is a current liability on AIC’s 

books due and payable within one year.”  AIC Brief at 6. 

 This argument, however, has been previously rejected by the Commission in Docket No. 

12-0001.
5
  The facts in this case have not changed.  The fact that the accrued vacation is payable 

within one year has nothing to do with whether it is a source of non-investor supplied capital.  

Staff Ex. 1.0, Attachments A and B provide visual evidence of this constant balance of ratepayer-

supplied funds held in reserve.  As noted by Ms. Ebrey, while the total balance may go up or 

down over time, the reserve is never completely depleted.  Id. at 9.  AG/AARP witness Effron 

concurred, noting that as the vacation accrual from the prior year is paid off, it is replaced with 

accruals for vacation pay in the current year.  In effect, the accrued vacation pay becomes a 

continuing, permanent balance.  AG/AARP Ex. 4.0 at 5.   

 The Company further points to a table in its brief that purportedly shows why accrued 

vacation pay is not a source of non-investor supplied capital available to finance rate base 

investment, based on a review of the timeline of accruals, payments and ratepayer funding of the 

accruals from 2004 through 2011.  AIC Brief at 6-7.  This argument, too, fails.   

As noted in the AG/AARP Initial Brief, AIC’s 2005 rates reflected the vacation pay that 

was accrued in whatever test year was used to establish the rates in effect in 2005.  Mr. Stafford 

                                                           
5
 See AG/AARP Initial Brief at 58-59. 
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never established that the vacation accrual in 2005 was materially different from the vacation 

accrual in that test year.  As AG/AARP witness Effron noted, just because a given year was not a 

test year in a rate case does not mean that the expenses incurred in that year were not recovered 

from ratepayers, as Mr. Stafford’s example assumes.  AG/AARP Ex. 4.0 at 6.  Further the 

accrual from the 2004 test year was recovered in rates and continued to be recovered in rates for 

as long as the rates based on the 2004 test year were in effect.  The bottom line is that AIC 

provided no evidence that the accrual in the 2004 test year was not a reasonable representation of 

the prospective vacation accruals going forward, as is the case for any other test year expense.  

Id.  The Company’s strawman argument on this point should be rejected. 

As noted in the AG/AARP Initial Brief, the average reserve for accrued vacation over the 

course of 2011 was $12,888,000.  The jurisdictional amount of this balance is $11,994,000.  See 

AG/AARP Ex. 2.0 at 13, AG/AARP Ex. 2.1, Schedule DJE-1.3.  Of this amount, $374,000 was 

implicitly recognized in the cash working capital allowance.  The difference, or $11,620,000, 

should be treated as an operating reserve and deducted from rate base.  In addition, the related 

deferred tax debit balance included in rate base should be modified so that it is consistent with 

the balance that is deducted from rate base.  Based on the combined income tax rate of 41.175%, 

the deferred tax debit balance related to the 2010 accrued vacation pay is $4,939,000.  This is 

$996,000 less than the year-end deferred tax debit balance of $5,935,000 reflected on Ameren 

Exhibit 1.2, WP 4.  Therefore the deferred tax debit balance related to accrued vacation should 

be decreased by $996,000, which increases the rate base adjustment related to accrued vacation 

to $12,617,000.  Id. at 14; AG/AARP Ex. 2.1 (Schedule DJE-1).  Mr. Effron’s well-supported 

adjustment is justified by the record evidence, and is consistent with the Commission’s treatment 



8 
 

of this issue in the 12-0001 and 11-0721 (ComEd) orders.  It should be adopted in this 

proceeding. 

  2. ADIT – FIN 48 

 

 In its Brief, AIC continues to offer arguments in opposition to Staff and Intervenor 

proposals to recognize FIN 48 amounts as non-investor supplied funds to be included in the 

ADIT deducted from the Company’s rate base -- arguments that were specifically rejected by the 

Commission in the 12-0001 Order.  The Company states that (1) there is a cost associated with 

FIN amounts and so they should not be treated as cost-free capital; (2) the taking of uncertain tax 

positions benefits ratepayers; and (3) the Staff and Intervenor proposals that recognize these 

amounts as a source of non-investor supplied funds to the Company and include them in the 

ADIT deducted from rate base eliminates the incentive to the utility to take the uncertain position 

that benefits ratepayers.   AIC Brief at 8.  The Company also continues to assert that unnamed 

“outside auditors” have concluded “more likely than not” that the Company will have to pay the 

amounts in question to taxing authorities.  Id.  These arguments miss the mark for several 

reasons. 

 First, the fact is that until these deferred tax liabilities are actually paid to the relevant 

taxing authorities, they represent non-investor supplied funds that are available to the Company.  

In addition, in contradiction to AIC’s claim that there is a cost to the Company in the form of 

interest to be paid to the taxing authorities in recognizing the FIN 48 amounts, AG/AARP 

witness Effron stated that he believes that it is highly likely that the FIN 48 liabilities will not 

have to be paid, and should be treated as ADIT for the purpose of determining the Company’s 

rate base.  Id. at 9.  As noted in the AG/AARP Initial Brief, the record evidence supports that 

opinion.  Specifically, in response to AG Data Request 1.08, the Company stated that forecasted 
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interest expense on the FIN 48 liabilities for 2012 is $0.  See AG Cross Exhibit 3.  This fact 

implies that the Company itself believes that it is likely that the FIN 48 liabilities will not have to 

be paid.  It also contradicts the Company’s argument in its Brief that “outside auditors” have 

concluded otherwise.  If the tax deductions at issue are ultimately disallowed, the Company 

would be required to pay the taxes due, with interest, and applicable accounting rules require that 

interest be accrued on the taxes that are deemed likely to be paid.
6
  Thus, if the Company is not 

accruing interest, it must believe that taxes in question will not have to be paid.  AGAARP Ex. 

2.0 at 9. 

 Mr. Effron noted that one possible reason that the taxes will not have to be paid is the 

availability of net operating loss carry forwards (NOLs).  That is, even if the “uncertain” tax 

positions result in disallowances, the disallowances will not actually result in tax payments to the 

extent that there are NOLs available to offset those disallowances.  In fact, the Company 

includes the deferred tax debit balances related to the NOLs in rate base; that is, the NOLs 

reduce the net credit balance of ADIT.  To the extent that these deferred tax assets can be used to 

offset FIN 48 income tax liabilities, there is a double counting of the NOLs and the FIN 48 

deferred tax items in the AIC ratemaking treatment, and it is improper to include both in rate 

base.  Id. at 10.  

As for the Company’s position that the Staff and Intervenor FIN 48 adjustment 

discourages the Company from taking uncertain tax positions that have benefitted ratepayers in 

the past (AIC Brief at 9-10), this argument likewise misses the mark.  The rate base determined 

in this case will be reconciled to the actual rate base for 2013.  To the extent that any of the FIN 

                                                           
6
  In the unlikely event that any of the FIN 48 liability is paid with interest, AG/AARP agree that it should be 

included in the Company’s revenue requirement.  Thus, to the extent that the FIN 48 liability is not cost-free capital, 

the cost should be recoverable by AIC.  Thus, the Company’s claim that AG/AARP treats the FIN 48 liability as 

being cost-free when it is not is false.   
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48 liability has been paid, such repayment will be reflected in the determination of the actual 

2013 rate base.  However, to the extent that the Company still has a FIN 48 liability outstanding 

in 2013, that balance should be included in the ADIT balance deducted from the actual rate base 

used in the reconciliation, as by definition such amounts will not have been paid.  AG/AARP Ex. 

2.0 at 10-11. 

In this regard, the rate base deduction for the FIN 48 liability poses no risk to the 

Company as long as the rate base originally used to establish rates in a given filing is ultimately 

trued up to the actual rate base.  That is, if some portion of the FIN 48 liability is ultimately paid 

back to the government, the Company will be made whole when the rate base is reconciled.  But 

as long as the FIN 48 liability is outstanding, it represents a source of non-investor supplied 

funds to the Company and should be included in the ADIT deducted from the Company’s rate 

base.   Id. at 11.  Staff witness Theresa Ebrey concurred on this point.  Staff Ex. 1.0 at 5-6.  CUB 

witness Ralph Smith calculated an identical adjustment to Mr. Effron’s proposed removal of the 

ADIT FIN 48 debit balance.  CUB Ex. 1.0 at 23.  The risk the Company speaks of is simply not 

there. 

Mr. Effron’s well-supported adjustment, which reflects the evidence that the Company is 

unlikely to have to pay these FIN 48 amounts, should be adopted by the Commission. 

  3. ADIT – Projected Additions 

 

 AIC failed to recognize the growth in accumulated deferred income taxes directly related 

to the 2012 projected plant additions that the Company seeks to include in its revenue 

requirement in this docket.  AIC claims that Section 16-108.5(c) and (d) make clear that, outside 

of corresponding depreciation reserve and expense for the calendar year in which the tariff and 

data or inputs or filed, no other items are to be “updated.”  AIC Brief at 11.  The Company also 
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asserts that the ADIT cannot be reflected in rates until actually reported in the relevant year’s 

FERC Form 1 at the time of reconciliation.  Id. at 12.  Both of these arguments should be 

rejected. 

 The Commission did just that in both of its final orders in Docket Nos. 11-0721 (ComEd 

formula rates) and 12-0001.  The Commission specifically rejected the notion that (1) Section 

16-108.5 prohibited recognition of ADIT on forecasted plant additions, and (2) that ratepayers 

must wait until an annual reconciliation, when the ADIT is reflected in that year’s FERC Form 1, 

to receive the benefit of the reduction to rate base.  As noted by the Commission in its recent 12-

0001 Order, citing the 11-0721 ComEd Order: 

ADIT, a derivative adjustment that is caused primarily by plant 

additions, is a source of revenue for a utility. Because federal tax 

laws regarding 2011 allow businesses like ComEd, currently, to 

depreciate plant additions at 100%, ComEd has use of funds now 

that it would not have otherwise normally have had access to 

without borrowing or other forms of financing. In effect, ignoring 

this windfall to ComEd would be to allow ComEd an interest-free 

loan at the ratepayers’ expense for several months. It also would 

artificially increase rates until the time when a final order in the 

2011 reconciliation docket takes place. It cannot have been the 

intention of the General Assembly, when enacting Section 16-

108.5, to allow this statute to artificially raise rates for several 

months. 

12-0001 Order at 52-53.  The facts are not different in this docket. As explained in the 

AG/AARP Initial Brief, Section 9-211 mandates that the Commission shall include in a utility’s 

rate base only the value of such investment which is both prudently incurred and used and useful 

in providing service to public utility customers.  Ignoring the effect of ADIT on the calculation 

and recognition of plant in rate base unlawfully increases the value of AIC’s rate base.  See 

Ameren Illinois Co. v. Ill. Commerce Comm., 2012 IL. App. (4th) 100962 at 5, 2012 Ill. App. 

LEXIS 175 (4th Dist. 2012) and Commonwealth Edison Co v. Ill. Commerce Comm’n, 405 Ill. 
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App. 3d 389, 405 (2nd Dist. 2010).  The addition of Section 16-108.5 to the Act does not alter 

this requirement to reflect the true value of AIC’s rate base.   Not reflecting the calculated ADIT 

associated with projected plant additions would be tantamount to ignoring this statutory 

requirement.    

 Moreover, the fact that the cited language in Section 16-108.5 (c) and (d) does not 

specifically reference the deduction of ADIT does not mean the Commission is prohibited from 

reflecting that in the calculation of the Company’s rate base.  Section 16-108.5(c) makes clear 

that the Commission shall evaluate formula rate revenue requirement determinations based on 

Article IX ratemaking principles.  220 ILCS 5/16-108.5(d).  As noted in Part I of this Brief, 

under Section 16-108.5(d) of the Act, the Commission “shall apply the same evidentiary 

standards, including, but not limited to, those concerning the prudence and reasonableness of the 

costs incurred by the utility, in the hearing as it would apply in a hearing to review a filing for a 

general increase in rates under Article IX of this Act.”  220 ILCS 5/16-108.5(d) (emphasis 

added).   The Commission has an obligation, as it recognized in the 12-0001 Order, to properly 

reflect the true “value” of plant included in rates, and ensure that customer rates are not 

excessive.   

 The Commission has recognized this direction from the General Assembly in its 

application of Article IX ratemaking principles in the establishment of formula rate inception 

rates for both ComEd and, most recently, AIC.  The Commission should do the same in this 

docket and reflect the ADIT on projected plant in AIC’s rate base calculation.    

  4. ADIT – Step Up Basis Metro 

 

AG/AARP witness Effron testified that the balance of ADIT related to “tax depreciation 

step-up basis Metro” is not properly includable in the Company’s rate base. Under the 
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Company’s proposed ratemaking treatment, the net rate base value of the assets would be higher 

in the hands of CIPS than the net rate base value of the assets was in the hands of the affiliate 

from whom the assets were purchased, and this would clearly be inappropriate.  See AG/AARP 

Initial Brief at 20-22.  This position is uncontested by the Company.  Mr. Effron explained that 

the transfer of the assets from UE to CIPS at book value back in 2005 did not result in any 

payment of taxes at the time of the transfer, and this transfer of property from one regulated 

utility to another should not result in any increase to the net value of those assets included in the 

Company’s rate base.  For ratemaking purposes, the ADIT associated with the assets at the time 

of the transfer should follow the assets, without any offset.  The deferred tax debit balance is, in 

effect, the other side of a gain booked at the time of the asset transfer.  Ameren should not have 

booked a gain on the transfer of assets between affiliates, and customers should certainly not be 

required to pay a return on an asset that was recorded in association with that gain.  Id. at 7-8. 

Elimination of the state and federal deferred ADIT on “tax depreciation step-up basis Metro” 

reduces the Company’s jurisdictional rate base by $6,263,000, as shown in AG/AARP Ex. 2.1, 

Schedule DJE-1.1. 

AIC opposes the AG/ AARP proposed rate base reduction adjustment, arguing that Mr. 

Effron is wrong to assume that the transfer would, in fact, result in any return of additional funds 

to AIC.  AIC Brief at 13-14.  The Company complains that the proposed adjustment amounts to 

a double-counting because the step-up basis item in account 190 is already offset by an equal 

amount of credit balance of ADIT in account 282. AIC Brief at 14.  

The evidence shows that the Company misses the point of Mr. Effron’s proposed 

adjustment.  The fact is that there were related ADIT on the books of UE at the time of the 

transfer to UE.  For ratemaking purposes, that ADIT balance should follow the assets, without 



14 
 

any entry to Account 190 to offset the credit balance of ADIT.  Otherwise, the net rate base value 

of the assets would be higher in the hands of CIPS than the net rate base value of the assets was 

in the hands of the affiliate from whom the assets were purchased, and this would clearly be 

inappropriate.  The issue here is not what is presently on the Company’s books.  The issue is 

whether what is on the Company’s books is appropriate for ratemaking.  See AG Initial Brief at 

20-22. 

 For this reason, the Commission should adopt Mr. Effron’s proposed adjustment. 

 

  5. Cash Working Capital 

 

   a. Pass Through Taxes Revenue Lag 

 

 

As noted in the AG/AARP Initial Brief, AG/AARP Exhibit 3.1, page 2, sets to zero the 

revenue lag days associated with pass-through charges for Energy Assistance Charges
7
, 

Municipal Utility taxes and Gross Receipts Taxes.  This is necessary because pass-through taxes 

are (1) completely ratepayer funded, and (2) have no CWC impact because the inflows and 

outflows earmarked for these taxes occur after taxable revenues have been collected by the 

utility.  Thus, no utility cash flow issue arises for the utility, since the taxes are not required to be 

paid until after the customer revenues that cover this pass-through expense are collected.  Staff 

witness Kahle recommended a similar adjustment.  See AG/AARP Initial Brief at 20-22. 

 In its Brief, AIC argues that the “crux of the dispute with respect to the EAC is whether 

AIC’s cash working calculation should reflect the amount of time that AIC could hold pass 

                                                           
7
 Mr. Brosch revised the expense lead day value for the Energy Assistance Charge because 305 ILCS 20/13 provides 

that a public utility engaged in the delivery of electricity shall assess each of its customer accounts a monthly charge 

and shall remit all monies received as payment to the Illinois Department of Revenue by the 20th day of the month 

following the month of collection.  These terms yield an expense lead days value of 20 days, plus half of the prior 

month of 15.2 days, for a total expense lead of 35.2 days.  AG/AARP Ex. 1.5 at 32. 
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through taxes under the statutory remittance requirement or the amount of time that AIC actually 

does hold the pass through taxes before remitting.”  AIC Brief at 16.    AIC’s cash working 

capital amounts reflect the latter, the Company points out.  Id.  

 The Commission has repeatedly rejecting that argument, recognizing that ratepayers 

should not incur higher rates simply because Ameren chooses to assume that its responsibility to 

pay these taxes exists when service is rendered rather than when revenues are actually collected.  

Instead, pass-through taxes are not included in the Company’s revenues but instead represent 

funds provided by ratepayers.  See 12-0001 Order at 14; ICC Docket No. 11-0721, Order of May 

29, 2012 at 45-46; Docket No. 10-0467, Order of May 24, 2011 at 48.  In short, the Commission 

found that pass-through taxes should not be assigned a revenue lag because they are payable 

after revenues are collected from customers.  The facts have not changed in this docket.  The 

Commission should adopt Mr. Brosch’s well-reasoned adjustment to the AIC cash working 

capital calculation to reflect a zero revenue lag attributable to the pass-through taxes at issue.   

   b. Revenue Collection Lag 

  

 AIC’s only support for the continued use of its arbitrary revenue collection lag 

“calculation” methodology is to point to the Commission’s orders in ICC Docket Nos. 11-0721 

and 12-0001, in which the Commission rejected AG/AARP witness Brosch’s objections to the 

continued use of the methodology.  AIC Brief at 18.  AG/AARP will only note that (1) the 

methodology is arbitrary and not rooted in any kind of fact-based analysis of customer 

remittance patterns; and (2) the Commission in Docket No. 11-0721 actually endorsed ComEd’s 

insertion of ICC rule-based“grace periods,” as a means of adding some conservatism to the 

random methodology used by that utility that parallels the AIC methodology.  Mr. Brosch’s 
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recommendation for this docket is simply to follow that Order and require Ameren to insert the 

identical grace period days within its random, midpoint methodology. 

As noted in the AG/AARP Initial Brief, reliance on the 11-0721 Order in that docket and 

in this docket as a basis for rejecting Mr. Brosch’s adjustment to the AIC Revenue Collection 

Lag is misplaced for one very important reason:  Mr. Brosch’s proposed adjustment in this 

docket incorporates the very same “grace period” insertion – which are based on ICC rules 

requiring that bill due dates for residential service cannot be less than 21 days after the delivery 

date on the bill
8
 -- that was adopted by the Commission in the ComEd 11-0721 docket.   

Ameren submits that the Commission’s decision in Docket No. 11-0721, which cites a 

prior Commission decision in Docket No. 10-0467, is reason enough for dismissing Mr. Brosch’s 

proposed adjustment.  AIC Ex. 13.0 at 10-11.  That Order stated, “If the Commission is to 

deviate from previously adopted methodology, it needs a compelling reason to do so.”  Docket 

No. 11-0721, Order of May 29, 2012 at 41-42.  But that statement responds to Mr. Brosch’s 

proposal in that docket that the Company’s arbitrary Revenue Collection Lag calculation 

methodology should be rejected.  In both AIC Docket No. 12-0001 and this docket, Mr. Brosch 

instead utilized the AIC methodology (despite its faults) and inserted the same grace period 

intervals included in the ComEd study.  The result is a calculation of the Revenue Collection Lag 

that is consistent with the Commission’s adoption of ComEd’s Revenue Collection Lag 

calculation.  Thus, contrary to AIC’s representations, the Commission’s decision in both Docket 

Nos. 10-0467 and 11-0721 support adoption of Mr. Brosch’s Revenue Collection Lag 

adjustment.        

                                                           
8
  83 Ill.Admin.Code Part 280.90. 
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 The record evidence, too, supports Mr. Brosch’s Revenue Collection Lag adjustment.  

AIC witness Heintz first testified that the Company presented no new evaluation of the 

Company’s cash flows, instead relying on the study that was the basis for AIC’s CWC 

calculation in Docket No. 12-0001.  Tr. at 106.  See AG/AARP Initial Brief at 27-28. 

  Again, the evidence shows that the Company failed to incorporate any grace period in the 

calculation of the Revenue Collection Lag, contrary to the ComEd methodology adopted 

repeatedly by the Commission.  In order to inject a measure of conservatism to this random, 

midpoint assumption methodology, Mr. Brosch, as explained in his AG/AARP Ex. 1.5, inserted 

the same grace period customer remittance assumptions that were previously adopted by ComEd 

and that were approved by the Commission in Docket No. 10-0467 and 11-0721.  This grace 

period assumption is consistent with the Commission’s requirement under ICC rules that bill due 

dates for residential service cannot be less than 21 days after the delivery date on the bill, which 

impacts the date when customers forward payments.  83 Ill.Admin.Code Part 280.90.  No late 

payment charges can be assessed until utility service becomes past due under these limitations.  

These same due date grace periods that are specified in the Commission’s rules and previously 

adopted for ComEd in Docket No. 10-0467 and 11-0721, should be incorporated into the 

Revenue Collection Lag component of the AIC CWC calculation. 

 Incorporation of this adjustment in the AIC CWC calculation reduces the Revenue 

Collection Lag Days number from 49.75 days to 41.12 days, as shown on AG Ex. 3.1, page 2.  

   c. Income Tax Expense Lead and Lag 

 

 As noted in the AG/AARP Initial Brief, Mr. Brosch’s restatement of AIC’s CWC 

calculation includes removal of deferred state and federal income tax expense, as these amounts 
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 -- by definition -- represent non-cash items that do not belong in the Company’s CWC 

presentation.  It is appropriate to remove these amounts from the CWC calculation because CWC 

involves the study of cash flows, and deferred income taxes involve no cash flows because they 

are “deferred” rather than being paid to taxing authorities.  There can be no payment lead days or 

CWC impact if there is no payment.  AG/AARP Ex. 3.0 at 19. 

AIC continues to present an argument that amounts to a non sequitur:  it posits that the 

Commission “has a long-standing practice of setting AIC’s income tax expense based on 

statutory tax rates and payment dates when calculating income tax expense for revenue 

requirement purposes.”  AIC Brief at 19.  As explained by AG/AARP witness Brosch, there is a 

difference between “calculating income tax expense” and calculating cash working capital 

(“CWC”) associated with deferred income taxes.  The crucial distinction is that Ameren’s use of 

statutory tax rates to calculate income tax expense does not create a cash payment.  In fact, all of 

AIC’s calculated income tax expenses are deferred on the Company’s balance sheet, adding to 

Ameren’s ADIT balances instead of being remitted to taxing authorities.  AG/AARP Ex. 3.0 at 

19.  Further, as noted by AG/AARP witness Brosch, Schedule C-4, page 6, which details AIC’s 

recorded currently payable federal income taxes, shows negative amounts of currently payable 

cash income taxes in each of the years 2008 through 2011.  In other words, no cash outlays 

associated with these taxes are occurring.  Likewise, AIC’s recorded currently payable state 

income taxes have been negative in all these historical years except for 2009.  Indeed, more than 

100% of AIC’s total income tax expense has consisted of “Provision for Deferred Income Taxes” 

on Schedule C-4 across all recent historical periods.  AG/AARP Ex. 3.0 at 20.  Conspicuously 

absent from Ameren’s Brief is any discussion of how non-existent (deferred) income tax 

payments impact its cash flows.  Of course, the answer is that deferred payments that have not 
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taken place during the time period in question by definition cannot negatively impact the 

Company’s cash flows.   

The second spurious argument presented by the Company in response to Mr. Brosch’s 

logical and fact-based adjustment to the CWC calculation is its claim that “[t]he differentiation 

between current and deferred income tax expenses can swing between rate filings, reflecting then 

current tax laws,” and that the “use of statutory tax rates and payment dates maintains a 

consistent treatment of income tax expense for ratemaking purposes.”  AIC Brief at 19-20.  This 

argument is creative, but ultimately hollow.  As noted in the AG/AARP Initial Brief, the record 

evidence does not support this notion of “swings” between rate cases, and certainly does not 

justify including non-cash test year expenses in a CWC presentation.  The Company’s Schedule 

C-4 indicates remarkable consistency in paying no current taxes historically, while recording 

only deferred income tax expenses.  Moreover, no “swings” toward currently payable income 

taxes are expected in the near future.  Ameren Corporation has announced in its SEC Form 10Q 

filings that its net operating loss (“NOL”) tax carry forwards should prevent the Company from 

actually paying federal income taxes until 2014.
9
  Moreover, even if we assume Mr. Heintz’s 

concern about future “swings” in the mix of current versus deferred income tax expense amounts 

is valid, formula ratemaking provides an opportunity to annually update the relevant calculations 

to revise total income tax expense for all future impacts.  There simply is no valid basis for 

including non-cash, deferred taxes that have not and will not be paid out to the state and federal 

governments in the near future as a remittance in a CWC calculation.    

                                                           
9
  According to the Ameren Corporation SEC Form 10Q filed on 8/8/2012 at page 87, “As of June 30, 2012, 

Ameren had approximately $750 million in federal income tax net operating loss carry forwards (Ameren Missouri 

− $220 million, Ameren Illinois − $275 million, Genco − $80 million) and $85 million in federal income tax credit 

carry forwards (Ameren Missouri − $13 million, Ameren Illinois − $− million, Genco − $1 million). These carry 

forwards are expected to offset income tax liabilities into 2013 for Ameren 

Missouri, while Ameren Illinois and Genco will be offset into 2014.”   AG/AARP Ex. 3.0 at 20-21. 
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Only cash expenses belong in lead lag studies, and deferred income taxes are not cash 

expenses.  Indeed, as noted in the AG/AARP Initial Brief, AIC itself recognizes that deferred 

income taxes are non-cash expenses in its published financial statements.  AG/AARP Initial 

Brief at 31.  In Ameren Corporation’s Consolidated Statement of Cash Flows, deferred income 

taxes are recognized as an adjustment to reconcile net income to net cash provided by operating 

activities, because deferred income tax expenses are recorded as expenses but do not require cash 

outflows. 
10

 This acknowledgement of depreciation and deferred income taxes as non-cash 

expenses can also be observed in the Company’s filed WPD-7, page 10, lines 4 and 2, where the 

Company’s non-cash expenses such as Deferred Income Taxes and Depreciation/Amortization 

are added back to Net Income in order to determine “FUNDS FROM OPERATIONS.”  

AG/AARP Ex. 3.0 at 23; see AG/AARP Initial Brief at 28-32. 

 In sum, only “currently payable” income taxes involve any cash outflows that should be 

included in the lead lag study.  Since AIC is not currently paying income taxes, and has 

calculated negative current income tax expenses in its rate filing, there should be no Cash 

Working Capital impact from income taxes.  This result is best accomplished by setting the lag 

values to zero as shown in AG/AARP Ex. 3.1, page 2, line 18.  Alternatively, AG/AARP do not 

object to the CWC treatment applied by the Commission to ComEd’s income tax posture which 

was comparable to Ameren’s, in which the test year negative amount of currently payable 

income taxes are reflected in both the expense lead calculation and as a reduction to revenues 

that are subjected to the revenue lag.   

In light of this clear and convincing evidence, the Commission should reconsider 

following its decision in Docket No. 12-0001 on this issue in the instant case.  The facts in 

                                                           
10

  See AG/AARP Ex. 3.0 at 20-23, referencing Ameren Corporation combined Annual Report to 

Shareholders and SEC Form 10-K for 2011, page 83. 
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evidence simply do not support AIC’s attempt to artificially inflate the CWC calculation to 

recognize a revenue lag associated with deferred taxes that for the foreseeable future, will not be 

paid.  The income tax circumstances of ComEd and AIC are similar with respect to negative 

current income tax expenses, and a consistent treatment of income tax expenses in the lead-lag 

study should be reflected in the Commission’s orders. 

 6. CWIP Not Subject to AFUDC  

In its Brief, AIC states that this issue has been resolved, with the Company adopting the 

proposed removal of the third, remaining CWIP project that both Staff and AG/AARP witnesses 

proposed be removed from the Company’s CWIP balances.  See AG/AARP Initial Brief at 32-

33.  Given this change in position, this issue appears to be uncontested.   

 

IV. OPERATING EXPENSES 

 A. Overview 

 B. Uncontested or Resolved Issues 

  1. Adjustment for Self-Disallowed Athletic Ticket/Event Expenses 

  2. Adjustment for Self-Disallowed Regulatory Commission   

   Expense – Docket No. 12-0079 

  3. Adjustment for EEI Memberships Dues Allocated to Lobbying 

4. Account 909 – E-store Costs 

5. Account 909 – Self-Disallowed Focused Energy. For Life.  Costs 

6. Account 909 – Employee Book Purchases 

7. Account 909 – Other Self-Disallowed Expenses 

8. Adjustment for February 2011 Storm Event 

 C. Contested Issues  

  1. Account 909 – Advertising Expense 

   a. Focused Energy. For Life. Initiative Costs 

    

The contested AIC expenses at issue here relate to the corporate image advertising 

campaign entitled “Focused Energy. For Life.” (hereinafter abbreviated as “FEFL”).  AIC’s 

Initial Brief correctly lays out the legal authority for recovery of advertising expenses at pages 

23-24, but incorrectly applies that law to the facts of this particular advertising campaign.  220 

ILCS 5/9-225(2) provides: 
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In any general rate increase requested by any gas, electric, water, or sewer utility 

company under the provisions of this Act, the Commission shall not consider, for the 

purpose of determining any rate, charge or classification of costs, any direct or indirect 

expenditures for promotional, political, institutional or goodwill advertising, unless the 

Commission finds the advertising to be in the best interest of the Consumer or authorized 

as provided pursuant to subsection 3 of this Section. [emphasis added.] 

“Goodwill or institutional advertising” is defined in subsection 220 ILCS 5/9-225(1)(d) as 

advertising: 

. . . designed primarily to bring the utility's name before the general public in such a way 

as to improve the image of the utility or to promote controversial issues for the utility or 

the industry. [emphasis added.] 

In AIC’s formula rate proceeding, 12-0001, the Commission recognized that the FEFL campaign 

was more “generally consistent with marketing efforts”, and disallowed all of this brand-related 

activity.11  The Commission is legally authorized and completely justified in applying the same 

disallowance in this reconciliation docket.   The evidence shows that the primary purpose of the 

FEFL campaign is obviously to boost AIC’s corporate image, with any other goals clearly 

secondary.  As explained by Mr. Brosch, FEFL campaign expenses are not reasonable or 

necessary for the provision of utility services, because the emphasis of the campaign appears to 

be intended to simply promote favorable public opinion of AIC at ratepayers’ expense.  

AG/AARP Ex. 1.0 at 36.  Moreover, data request responses received from AIC (excerpted on 

pages 34-35 of AG/AARP’s Initial Brief in this case), illuminate the corporate branding goal that 

drives FEFL, as well as the further intent to use FEFL as a means to influence regulators and 

legislators.  See Confidential Attachment 20 to Data Request AG 6.24, p. 20; Confidential 

Attachment 29 to Data Request AG 6.26, p. 39.
12

   

                                                           
11

 Docket No. 12-0001, Order of  September 19, 2012 at 89. 
12

 AG/AARP Ex. 3.3. 
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Despite the evidence in the record of the predominately institutional/goodwill nature of 

the FEFL advertising campaign, Mr. Brosch recognized that the FEFL program has, in some 

instances, been combined with some advertising goals that would otherwise be allowable under 

Illinois law.  Thus he offers an alternate recommendation that is generous to the utility, which 

would allow AIC to recover one-half of FEFL expenditures, disallowing the other 50% of these 

costs.
13

  Given the overriding branding purpose of the FEFL campaign, this alternative approach 

would be more than reasonable to the utility. 

b. Strategic International Consulting Fees 

   c. Purchase Card Expense 

  2. Account 930.1 – Corporate Sponsorships 

 

The AIC Initial Brief at page 34 argues that the utility’s corporate sponsorships of the 

community/sporting events at issue in this instant docket and in Docket No. 12-0001 are no 

different from the civic event contributions the Commission allowed in the ComEd’s traditional 

rate case, Docket No. 10-0467.  AIC claims that in both cases, “any public recognition of the 

utility associated with the event is secondary to the benefits received by the community.”  AIC 

Brief at 34.  However, unlike the record of 10-0467, the record in this case lacks any clear 

evidence of ratepayer benefit as a result of these sponsorships. 

AG/AARP believes that the contested corporate activities at issue here primarily 

constitute a form of goodwill advertising that offer no specific benefit to AIC’s customers, and 

therefore are excludable from distribution rates under Illinois law, as explained in AG/AARP 

Initial Brief on pages 36-37.  Each of these sponsorships (which include plays, parades, fairs, and 

sporting events) puts the Ameren corporate name before the public in a philanthropic light, 

which is a form of goodwill advertising. See also CUB Ex 2.0, p. 33.   

                                                           
13

 AG/AARP Ex. 3.1, page 6. 
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Nothing prevents AIC from choosing to elevate its corporate name through association 

with community or sporting events, but the costs of such discretionary corporate activities are 

not necessary for the provision of utility service, and thus should be disallowed from rates that 

consumers are forced to pay.  

3. Formula Rate Case Expense – Docket No. 12-0001 

4. Regulatory Commission Expense – Docket No. 11-0279 

5. Deferred State Income Tax Expense 

 

 As noted in the AG/AARP Initial Brief, AG/AARP witness Brosch proposes an 

adjustment to the Company’s asserted income tax expenses to account for the full impact of the 

State Income Tax rate changes occurring in 2011.  AG/AARP witness Brosch explained that AIC 

has recognized only part of the expense impact of the higher Illinois corporate income tax rate 

that is effective in 2011 in its proposed inception revenue requirement.  Ameren Exhibit 1.1 at 

Schedule C-4 reflects utilization of the new higher 9.5% Illinois State Tax Rate at line 2, to 

calculate the “Incremental Tax Gross Up Factor” that is used on Schedule FR A-1 at line 16.  

Unfortunately, the Company’s calculations assume that AIC will experience currently taxable 

income and actually pay state income taxes at these higher rates, even though all of the 

Company’s current state income tax obligations in 2011 are actually being deferred into future 

years.  AG/AARP Ex. 1.0 at 30. 

The record evidence, however, shows this AIC assumption to be faulty.  Illinois state 

income tax rates are not scheduled to remain at the higher 9.5% corporate income tax rate in all 

future years. The corporate income tax rate is scheduled to drop back to 7.75% in 2015 and then 

drop back to the original 7.3% rate in 2025.
14

  This is significant because these scheduled 

                                                           
14

  35 ILCS 5/Art. 2. Available at:   

http://www.ilga.gov/legislation/ilcs/ilcs4.asp?DocName=003500050HArt%2E+2&ActID=577&ChapterID=8&SeqS

tart=600000&SeqEnd=3100000 
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reductions in future Illinois state income tax rates result in significant, permanent income tax 

savings to Ameren.  AIC income tax deductions taken today will produce income tax deferrals 

today when tax rates are at the higher 9.5% rate, creating book/tax timing differences and 

deferred income taxes today that will reverse in future years, at which time income taxes will 

then become payable at the lower tax rates scheduled to be effective at that time.  This 

phenomenon is completely ignored in Ameren’s filing, but is the subject of specific large 

ratemaking adjustments in ComEd’s formula rate update filing in Docket No. 12-0321.  

AG/AARP Ex. 1.0 at 30; see AG/AARP Initial Brief at 39-41.  Mr. Brosch’s proposed 

adjustment is designed to recognize these deferred tax savings in a manner consistent with 

ComEd’s treatment of the same issue. 

 In its Brief, AIC acknowledges the tax savings that result from the future reduction in the 

tax rate.  AIC Brief at 47.  However, the Company argues for a five-year amortization of these 

deferred tax savings based upon some creative math and a tortured, incorrect reading of Section 

16-108.5(c)(4)(F) of the Act.  Specifically, Ameren proposes to include only a one-fifth fraction 

of the expense reduction within income tax expenses.  According to AIC witness Stafford, total 

costs of $4.137 million are being amortized over 5 years, with 1/5 of the cost included in 

operating expense in the amount of $827,000 and the remaining 4/5, or $3,310 million of the 

credit included in its rate base.  AIC Brief at 48.   Ameren attempts to justify this suggested 

deferral and amortization treatment of permanent income tax expense savings by arguing that 

because this tax rate change exceeds $3.7 million, Section 16-108.5(c)(4)(F) of the Act requires 

charges or credits "including those related to taxes" to be recognized as a deferral subject to 

amortization, consistent with the charge for an incremental storm event that was deferred in the 

Company's direct filing.  Id. 
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But the effect of the Company’s proposed treatment of deferred income tax expense 

savings arising from the temporary increase to State income tax rates is to deny ratepayers 

participation now, and in future years, of the other 4/5 of permanent income tax expense savings 

experienced by AIC in 2011.  Mr. Brosch testified that his understanding of Mr. Stafford’s 

reference to storm costs is that AIC intends to not credit ratepayers for any of the last four years’ 

amortization for the permanent income tax savings he would “defer” in 2011.  AG/AARP Ex. 

3.0. at 31-32. 

In fact, the 2011 deferred income tax expense savings arising from temporarily higher 

State income tax rates should not be deferred and amortized.  These are permanent and ongoing 

expense savings and are not abnormal or non-recurring in nature.  These income tax savings are 

not comparable to large and unusual storm restoration events or to one-time severance events 

that are routinely deferred and normalized for ratemaking purposes.  Unlike storm costs, the 

State income tax rate change and income tax savings that Ameren will realize is known and will 

occur in each future year under current law.  Id. at 32.   

Likewise, as noted in the AG/AARP Initial Brief, deferral and amortization of the 2011 

income tax savings arising from temporarily higher State income tax rates are not required under 

Section 16-108.5(c)(4)(F) of the Act, as indicated by Mr. Stafford.  This Section provides for: 

 (F) amortization over a 5 year period of the full amount of 

each charge or credit that exceeds $3,700,000 for a participating 

utility that is a combination utility or $10,000,000 for a 

participating utility that serves more than 3 million retail customers 

in the applicable calendar year and that relates to a workforce 

reduction program's severance costs, changes in accounting rules, 

changes in law, compliance with any Commission initiated audit, 

or a single storm or other similar expense, provided that any 

unamortized balance shall be reflected in rate base. For purposes of 

this subparagraph (F), changes in law includes any enactment, 

repeal, or amendment in a law, ordinance, rule, regulation, 

interpretation, permit, license, consent, or order, including those 



27 
 

relating to taxes, accounting, or to environmental matters, or in the 

interpretation or application thereof by any governmental authority 

occurring after the effective date of this amendatory Act of the 

97th General Assembly; 

 

 220 ILCS 5/16-108.5(c)(4)(F).  Mr. Stafford focused upon the phrase “including those relating 

to taxes” and apparently believes that the State income tax rate change impact should be deferred 

because it falls within the “changes in law” element of the listing in this section.  To make the 

$3.7 million threshold under the Act fit his argument, Mr. Stafford would have the Commission 

break apart the tax rate change impact into two separate parts:  (1) the calculated current income 

tax increase, and (2) the deferred income tax expense savings, then finding only the latter part 

subject to the threshold.  However, when properly combined, the overall net impact of the 

changes to income tax expense arising from new State income tax rates does not reach the $3.7 

million threshold that requires deferral and amortization.  AG/AARP Ex. 3.0 at 32-33. 

 AIC’s argument is rooted in AIC Stafford’s view that the change from 7.3% to 9.5% SIT 

rates within the Company’s calculation of current income taxes on Schedule C-5a produced a 

“net increase in state and federal income tax expense of $1,813,717.”
15

  Then, in response to the 

issue raised in Mr. Brosch’s Direct testimony,  Mr. Stafford admits that, “As shown on Ameren 

Exhibit 11.3, the change in deferred income tax expense of calculating current income tax 

expense at 9.5% but amortizing 2011 tax benefits at 7.75% or 7.3% results in a reduction to 2011 

actual jurisdictional income tax expense of $4.137 million.”
16

  The overall net impact of the State 

income tax rate change, using the Company’s numbers, is the combined increase of $1,813,717 

less the reduction of $4,137,000, which nets to $2,323,283.  This $2.3 million net impact arising 

from State income tax rate changes does not meet the criteria specified in the referenced section 

                                                           
15

  Ameren Ex. 11.0R, line 760. 
16

  Id. line 786. 
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of the law.  However, Mr. Stafford asks the Commission to view separately the current versus 

deferred income tax expense impacts and find that only the deferred expense reduction in 

isolation exceeds the $3.7 million threshold amount requiring amortization under Section 16-

108.5(c)(4)(F) of the Act. 

But, as noted in the AG/AARP Initial Brief, irrespective of the dollar threshold for 

changes in law under formula ratemaking, deferral and amortization of AIC’s deferred income 

tax expense savings arising from State income tax rate changes is not appropriate.  Unusual, 

extraordinary events or costs that are non-recurring in nature are often considered for deferral 

and amortization ratemaking, so as to spread out and “normalize” the amounts included in 

revenue requirements to be paid by customers.  For example, the high expenses that are incurred 

by utilities after extreme storm events in order to quickly restore service are routinely deferred 

and amortized by regulators to avoid setting rates as if such severe storms occur in every year 

that new rates are in effect.  In contrast, the higher currently payable income taxes and the 

offsetting deferred income tax expense savings created under revised State income tax rates are 

not unusual, extraordinary or non-recurring.  The pattern of higher current income taxes offset by 

lower deferred income tax expenses for property-related book/tax timing differences will persist 

in future years.  It would be inappropriate as a matter of ratemaking policy to defer and amortize 

a pattern of state income tax expense impacts under new State income tax rates that will be 

recurring in future years. AG/AARP Ex, 3.0 at 34-35. 

Further, as mentioned earlier, Ameren will not actually pay income tax expenses at the 

new 9.5% rate on all of its income earned under Illinois formula ratemaking.  AIC is not 

currently paying any state income tax, and the Company’s calculated overall tax expense reveals 
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an expectation of continued negative currently taxable income in the future.
17

  Large income tax 

deductions have resulted from tax accounting changes adopted by AIC that permit current 

deductions as “repairs” expenses for property-related costs that are capitalized on the books as 

Plant in Service.  These deductions, as well as the continuing large deductions for “bonus” tax 

depreciation in 2012, have the effect of deferring the Company’s income tax liability into distant 

future periods when Illinois State income tax rates are scheduled to revert to lower levels.  Id. 

Even if circumstances change, such that AIC begins paying income taxes at the higher 

currently effective SIT in future years, annual formula ratemaking will allow the Company to 

recognize and fully collect income tax expenses under then current conditions.  These annual 

proceedings provide AIC with an opportunity to annually update the relevant calculations to 

revise total income tax expense for all of the impacts (current and deferred expense provisions) 

caused by the State income tax rate change.  Id. at 35. 

 AG/AARP Exhibit 3.1 was revised by Mr. Brosch, at page 4, to reverse the inappropriate 

deferral and amortization State income tax rate adjustments being proposed by Mr. Stafford in 

AIC’s rebuttal.   The incremental ratemaking adjustment needed to fully and correctly account 

for deferred income tax expense savings arising from new State income rates, without deferral 

and amortization, is included at line 5 of page 4, with the same amount added back to rate base to 

reverse Mr. Stafford’s inappropriate deferral and amortization treatment of such amounts. It 

should be noted, too, that Staff witness Ebrey made identical adjustments to the AIC revenue 

requirement statement.  See ICC Staff Ex. 6.0 at 27-29 and Schedule 6.13.   The Commission 

should adopt these adjustments.   

                                                           
17

  See Schedule C-5a, page 3, line 65 which shows Total State Current Income Taxes in the Jurisdictional 

Expense column total $16.3 million of negative taxes payable in cash, while line 66 shows positive State Deferred 

Income Taxes of $28.3 million. 
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6. Section 9-277 Donations/Charitable Contributions 

 

V. REVENUES 

 A. Uncontested or Resolved Issues 

 B. Contested Issues 

 

  1. Late Payment Revenues 

 

As noted in the AG/AARP Initial Brief, Ameren in 2011 recorded as “forfeited 

discounts” in Account 450 total late payment revenues of $12.043 million.  However, the 

Company applied a “revenue” based allocation factor of 45.56% which results in only $5.487 

million of the total recorded late payment revenues being recognized for ratemaking purposes.  

AIC’s treatment of 54.44% of the AIC late payment revenues as “non-jurisdictional” for 

ratemaking purposes means that revenues contributed by ratepayers will not be reflected in rates.  

Stated another way, the balance of late payment charge revenues not being credited to reduce the 

revenue requirement will be retained by shareholders, because no other regulatory jurisdiction 

would receive any revenue credits for this other 54.44% share.    

AG/AARP witness Brosch proposed an adjustment, consistent with prior Commission 

orders, including the September 19, 2012 Commission Order in Docket No. 12-0001, that 

assigned 100% of the late payment revenues to the electric delivery service jurisdiction. See 

AG/AARP Initial Brief at 49-53. 

 AIC acknowledges the recent Commission conclusion, but continues to argue that this 

allocation is inappropriate for three reasons:  (1) it is inconsistent with the Commission’s practice 

of including in delivery service revenue requirements only costs and revenues associated with 

electric distribution service; (2)  it is asymmetrical in that it considers all late payment revenues 

as ICC-jurisdictional but excludes power supply and other costs recovered through ICC 

jurisdictional tariffs; and (3) the Commission’s Order in Docket No. 10-0467, which the 12-0001 
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cited, was based on different circumstances than the instant case.  AIC Brief at 54-56.  None of 

these arguments is valid, however. 

First, the correct treatment of these revenues was an issue in both ComEd Docket No. 10-

0467 and in AIC’s first formula rate filing, Docket No. 12-0001.  In the latter docket, AIC 

supplied the same invalid rationale for rejecting the AG/AARP adjustment that they offer in this 

case, attempting to rationalize its retention of more than half of late payment revenues by 

suggesting inadequacies within several cost recovery tariffs.  The alleged cost recovery issues 

include: 

 Pension and post retirement costs from Ameren Illinois production retirees. 

 Risk reduction in ROE approved by the ICC in Docket 09-0306 cons. associated 

with the existence of Rider EUA that recovered electric power supply uncollectible 

expense. 

 Cash lag between the provision of transmission service and receipt of payment. 

 “Other” costs including but not limited to uncollectibles, energy efficiency and 

demand response, manufactured gas cleanup costs, and add on/revenue taxes. 

 After listing these areas of suggested cost under-recovery, however, AIC provides no 

evidence that past ICC decisions disallowing production retiree costs, establishing and 

administering rate riders or findings regarding risk reductions to ROE were improper or 

inadequate.   There is no support for Ameren’s notion that retention of late payment revenues is 

reasonable to compensate for these prior Commission decisions.  Notably, Ameren admits in its 

response to AG 3.02 that it has not conducted any analysis or review to determine whether any 

costs in these other phantom jurisdictions have been denied recovery or that such denial warrants 



32 
 

retention of late payment revenues as compensation.  AG/AARP Ex. 1.0 at 25.  The Commission 

rightly rejected these arguments in its 12-0001 Order.  See 12-0001 Order at 105-106.   

The facts have not changed in this docket.  It would be unfair to ratepayers to reward 

Ameren shareholders with millions of dollars in annual late payment revenues in order to 

effectively reverse past ICC decisions or to modify existing cost recovery riders based on 

nothing more than Ameren’s unhappiness with those decisions and disallowances, and no proof 

of under-recovery of costs through the riders.  Similarly, as was shown in Docket No. 12-0001, 

wholesale transmission services are regulated by the FERC and AIU submits annual formula rate 

adjustment applications with the FERC based upon current costs and revenues to update its open 

access transmission rates.  Notably, the Company admitted in its response to AG 3.03(d) that, 

“None of the Illinois Forfeited Discount revenues have [been] treated as a revenue credit in 

determining Ameren’s FERC transmission revenues in the Companies’ most recent transmission 

rate adjustment proceeding.”
18

 See AG/AARP Exhibit 1.6, attached to AG/AARP witness 

Brosch’s Direct testimony.   In addition, the Commission rejected a similar attempt by ComEd to 

retain significant portions of late payment revenues that had not been allocated to either the 

FERC or ICC jurisdictions for Exelon shareholders.  See ICC Docket No. 10-0467, Order of May 

24, 2011 at 306. 

 The situation with regard to Ameren’s late payment revenues is nearly identical to that of 

ComEd (which did recognize some revenues in its FERC transmission filing), except that 

Ameren is not crediting any of these revenues to the FERC jurisdiction for ratemaking purposes.  

In deference to the Commission’s decision in Docket No. 10-0467, the ComEd formula rate 

filings in Docket Nos. 11-0721 and 12-0321 recognize 100 percent of its late payment revenues 

                                                           
18

  See AG/AARP Exhibit 1.6; AIU response to AG 1.07. 
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that are not credited to the FERC jurisdiction as a revenue credit in determining the distribution 

service revenue requirement.  AG/AARP Ex. 1.0 at 27-28.  Ameren must be required to do the 

same. 

 In sum, late payment revenue should be treated as 100% ICC-jurisdictional and not be 

subject to any revenue-based allocation factor that would allow Ameren shareholders to retain a 

portion of such revenues.  These amounts are paid entirely by retail ratepayers pursuant to ICC 

rules and Ameren’s Illinois tariff.  The Company has made no showing that justifies shareholder 

retention of such revenues.  Staff witness Theresa Ebrey made an identical adjustment to the AIC 

revenue requirement statement.  See ICC Ex. 6.0 at 29-30.  The Commission should adopt Mr. 

Brosch’s well-reasoned adjustment. 

VI. RATE OF RETURN 

 A. Overview 

 B. Uncontested or Resolved Issues – Capital Structure/Rate of Return  

  1. Rate of Return on Common Equity 

  2. CWIP Accruing AFUDC Adjustment  

  3. Cost of Short-Term Debt, including Cost of Credit Facilities 

C. Contested Issues – Capital Structure/Rate of Return 

  1. Average or Year-End Capital Structure  

2. Common Equity Ratio 

  3. Common Equity Balance –Purchase Accounting 

4. Balance and Embedded Cost of Long-Term Debt  

5. Balance and Embedded Cost of Preferred Stock 

VII. COST OF SERVICE AND RATE DESIGN 

 A. Uncontested or Resolved Issues 

  1. Consistency with Docket No. 12-0001 

VIII.  FORMULA RATE TARIFF – RECONCILIATION 

 A. Uncontested or Resolved Reconciliation Issues  

 B. Contested Reconciliation Issues 

 

  1. Average or Year-End Reconciliation Rate Base 

 

 Ameren acknowledges in its Brief that the Commission determined in Docket No. 12-

0001 that an average rate base, rather than year-end rate base values, should be used for 

calculating rate base in formula rate reconciliations, and that the Commission was considering 
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this issue in Docket No. 11-0721 on Rehearing. AIC Brief at 69.  Since the filing of Initial 

Briefs, the Commission entered its final Order on Rehearing in Docket No. 11-0721, reaffirming 

the use of an average rate base in formula rate reconciliations.  See ICC Docket No. 11-0721, 

Order on Rehearing of October 3, 2012 at 16-18. While this should settle the issue once and for 

all, Ameren claims that “the record in this case is different from that in Docket No. 12-0001 and 

so supports a different result.”  Id. at 69.  Ameren posits three arguments in support of use of a 

year-end rate base for reconciliation calculations: (1) the EIMA requires use of a year-end 

calculation; (2) use of a year-end rate base matches customer rates with the cost of providing 

ratepayers service; and (3) AIC would be adversely impacted by the use of an average rate base.  

AIC Brief at 69. 

These arguments, are not new, have been previously entertained by the Commission in 

both the 12-0001 and 11-0721 dockets, and should again be rejected.  As thoroughly discussed in 

the AG/AARP Initial Brief, under the Act that now allows the full recovery of costs that deviate 

from the inception revenue requirement, with interest, the traditional “regulatory lag” resulting 

from the use of a historical test year and the need to wait eleven months to change tariffed rates 

is eliminated.  This change in developing a revenue requirement based on actual costs through 

the reconciliation process was highlighted by the Commission in its final order in Docket No. 12-

0001, and was a primary rationale for its well-reasoned conclusion that an average rate base – 

not a year-end rate base – be used in the calculation of actual reconciliation costs.  See 12-0001 

Order at 174.   

While using the end-of-year rate base and including the coming year’s plant additions 

minimizes the expected difference between the reconciliation revenue requirement and the 

inception revenue requirement, the reconciliation revenue requirement is the final calculation 
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that must necessarily account for actual incurred levels of cost, including actual expenses 

throughout the year and actual net investment requiring a return throughout the year.  The use of 

an end-of-year rate base (from the former year) in determining the inception revenue requirement 

is the first step in estimating that year’s revenue requirement that will be later subject to 

reconciliation, but it does not compel the use of an end-of-year rate base in the calculation of the 

reconciliation.  220 ILCS 5/16-108.5(c). The reconciliation revenue requirement and the 

inception revenue requirement have different functions, use different data sets, and produce 

different results.   

 As noted by AG/AARP witness Brosch, the reconciliation calculation must employ an 

average rate base to properly quantify the return on investment elements of the revenue 

requirement.  He noted that the proper level of return for investors should be based on the actual 

level of capital invested in the delivery service business throughout the true-up period, not year-

end.  Adoption of AIC’s proposed reconciliation approach, however, which would apply the 

allowed rate of return to year-end rate base, would systematically overstate the true-up rate base 

and resulting reconciliation revenue requirement.  That is the case because AIC’s investment in 

assets serving delivery service customers is generally higher at year-end than throughout the 

reconciliation year.  AG/AARP Ex. 1.0 at 8-9.  AIC witness Nelson, in fact, concurred that 

Ameren will not spend all of the money that it set asides for capital additions and add all of the 

plant for a particular year on the first day of the year.  Tr. at 69.  He agreed that the spending will 

be more gradual such that new plant would be added to rate base incrementally throughout the 

year.  Id.  Finally, he confirmed that the end-of-year amounts elicited in the FERC Form 1 used 

for reconciling rates include plant investments that were not in service earlier in the year, say, in 

the first or second quarter.  Id. 
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 Mr. Brosch testified that if we assume ratable capital spending of the $625 million 

investments committed to under EIMA, and the impact of only the incremental investment 

commitments in years 1 through 10 of the program, annual rate base growth caused by the new 

investments could average about $62 million per year.  The “value” of reconciling the revenue 

requirement using year-end versus average rate base would be approximately one-half the ratable 

investment growth expected each year, since the mid-point of spending in a typical future year 

could be at the $31 million level of plant additions, while by year-end plant additions could total 

the $62 million. Translating this typical rate base difference of $31 million into revenue 

requirement would produce additional annual revenues for AIC after reconciliation of 

approximately $4.4 million per year.  See AG/AARP Initial Brief at 59-60. 

 The Company also claims that that use of an average rate base does not represent “final” 

data, as that term is used in Section 16-108.5 of the Act.  AIC Brief at 69-70.  This opinion and 

citation to the statute, however, is simply wrong. The average rate base that Mr. Brosch 

recommends be used in calculating the reconciliation revenue requirement would be based upon 

a two-point average of the actual final balances that are reported in the FERC Form 1. These 

amounts would be just as “final” and “historical” as any of the FERC Form 1 amounts that AIC 

witness Nelson would need to use to calculate his preferred year-end rate base. AG/AARP Ex. 

3.0 at 6. Actual costs would be used to calculate either the average or year-end rate base amounts 

being discussed by Mr. Brosch and other witnesses.   

The Company complains, too, that because Section 6-108.5(c)(6) and 16-108.5(d)(1) do 

not contain the word “average,” the General Assembly did not intend the use of a reconciliation 

average rate base.  AIC Brief at 71.  AIC also opines that “[n]owhere in Section 16-108.5 is the 

use of an average rate base specified.  Id. at 70.  This argument, too, misses the mark.  First, a 
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search of Section 16-108.5 of the Act reveals no reference to use of either an average or an end-

of-year rate base approach to reconciliation.  Thus, it is clearly within the Commission’s 

authority and discretion to resolve the issue.  In its 12-0001 Order, too, the Commission rejected 

the same argument proffered by AIC in that case.  See 12-0001 Order at 174-175. 

Moreover, AIC’s complaint that using an average rate base in the reconciliation year will 

not reflect actual plant in service or will somehow create permanent deferrals of costs (AIC Brief 

at 73) are also hollow arguments.  The use of an average rate base properly quantifies capital 

costs as they accumulate over the year rather than as a point in time (end-of-year), better 

matching the other elements of the revenue requirement and income in a given year.  The proper 

level of return for investors should reasonably compensate the actual level of capital invested in 

the delivery service business throughout the true-up period.  AG/AARP Ex. 1.0 at 9-11.  If the 

rate base were calculated as of year-end, consumers would pay a return on the total annual as if 

that amount were funded (and a return needed) every day of the year.  However, the investment 

can be expected to be made incrementally over the course of the year – not on January 1.  The 

average rate base measures the net investment in facilities to provide utility service over the 

course of the year, rather than as of a point in time as of the end of the year.  AIC’s investment in 

assets serving delivery service customers is generally higher at year-end than throughout the 

reconciliation year.  The effect of using a year-end rate base is to improperly treat investment as 

of December 31 as if it had been made the prior January 1.  This results in consumers paying a 

return on investment before it is made and will systematically overstate the capital cost charged 

to consumers.  Id. at 11. 

Finally, the Company complains that use of an average rate base creates an under-

recovery when projected plant additions for a 12-month period are trued up, thereby exacerbating 
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“regulatory lag.”  AIC Brief at 73.  This argument also should be rejected.  If AIC’s revenue 

requirements are now to be annually trued-up so as to fully recover jurisdictional actual incurred 

costs, there is no need to address regulatory lag through use of a year-end rate base.  Traditional 

test-year regulation involves setting utility rates that remain unchanged until the “next” rate case 

is filed, causing regulatory lag to exist when cost changes occur between  test year rate cases.  

However, regulatory lag concerns are completely mitigated by the new formula ratemaking 

regime, where Ameren will be made “whole” with interest for changes in all of its actual 

jurisdictional costs incurred to provide delivery services in Illinois.  AG/AARP Ex. 4.0 at 8.  As 

noted by AG/AARP witness Effron, the reconciliation true-up with interest puts the Company in 

exactly the same economic and financial position that it would be if all of the costs in the year 

being reconciled were recovered contemporaneously.  Id.  When the formula-based revenue 

requirements, which are inclusive of projected net plant in service additions, are trued-up 

through the reconciliation process to actual cost levels, any revenue requirement variances are 

allowed interest charges to be sure that regulatory lag imposes no financial consequences on 

AIC.  In this new regulatory environment, there is absolutely no need for the Commission to 

permit the use of year-end rate base as a remedy for regulatory lag.  Id. 

In sum, actual rate base return requirements for an annual period are not, by definition, 

year-end costs, particularly when large, incremental investments are required of participating 

combination utilities under the Act.  Further, by reconciling all differences between the inception 

revenue requirement and the recorded, actual revenue requirement in determining next year’s 

rates with interest, the Company is compensated for any short term delay in receiving its entire, 

actual revenue requirement, adjusted annually.  The use of average vs. year-end rate base in the 

reconciliation must be reviewed in light of the goal of determining actual costs consistent with 
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the reconciliation calculation in the statute.  That is the directive of Section 16-108.5(d) of the 

Act.  Ameren’s preference for year-end rate base for purposes of the reconciliation should be 

rejected because it will systematically overstate both the Company’s revenue requirement and its 

return on equity, in comparison to actual levels of capital investment throughout the year.   

The Commission got it right in its Order in Docket No. 12-0001 and in Docket No. 11-

0721 on Rehearing when it concluded that an average rate base – not year-end numbers as 

proposed by AIC – properly reflect the “actual costs” incurred by a utility during a 12-month 

period for purposes of reconciliation the inception revenue requirement with actual cost data.  In 

order to ensure that ratepayers are truly paying “the actual costs for the prior rate year,” as 

referenced in Section 16-108.5(d)(1), the Commission should require the modification of Rate 

MAP-P to ensure the reconciliation of revenue requirements is performed using an average rate 

base approach, consistent with these orders. 

  2. Interest Rate on Under/Over Reconciliation Balances 

 

 Like the average rate base issue, AIC acknowledges in its Brief that the Commission 

determined in Docket No. 12-0001 that a short term interest rate on reconciliation balances, 

rather than the utility’s preferred weighted average cost of capital, is the appropriate rate of 

interest to assess on reconciliation balances and credits.  AIC Brief at 74; See 12-0001 Order at 

185-188.  Since the filing of briefs, as noted above, the Commission entered its Order on 

Rehearing in Docket No. 11-0721, and concluded, like its finding in the 12-0001 case, that a 

short term interest rate is the appropriate rate of interest on reconciliation amounts.  See Docket 

No. 11-0721, Order of October 3, 2012 at 33-36; AIC Brief at 69.  While this should settle the 

issue once and for all, Ameren notes that it has sought rehearing in Docket No. 12-0001, and 

continues to argue that its weighted average cost of capital (“WACC”) is the appropriate interest 
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rate.  AIC Brief at 74.  Neither the facts of this case nor the Public Utilities Act support this 

position.  

Again, the relevant section of the Act states: 

The filing shall also include a reconciliation of the revenue 

requirement that was in effect for the prior rate year (as set by the 

cost inputs for the prior rate year) with the actual revenue 

requirement for the prior rate year (as reflected in the applicable 

FERC Form 1 that reports the actual costs for the prior rate year). 

Any over-collection or under-collection indicated by such 

reconciliation shall be reflected as a credit against, or recovered as 

an additional charge to, respectively, with interest, the charges for 

the applicable rate year. 

 

220 ILCS 5/16-108.5(d) (emphasis added).  AIC argues that the word “interest” represents the 

cost of, or time value of, money.  The People and AARP agree.  However, neither the Public 

Utilities Act as a whole, Section 16-108.5(d) or the record evidence support use of a utility’s 

WACC as the time value of money on reconciliation balances. 

In ICC Docket No. 12-0001, AG/AARP witness Michael Brosch testified that a short 

term debt interest rate should be used for purposes of reconciliation credits and charges, 

recognizing Ameren’s ability to access credit markets at favorable cost rates to finance short 

term asset investments.  For example, the average cost of short term debt to Ameren Corporation 

was 2.3% in 2011.  Mr. Brosch noted that short term debt cost rates have recently remained at 

historically low levels and tend to be generally lower than the costs of more permanent debt 

capital most of the time.  AG/AARP Ex. 1.0 at 17.   The Commission adopted the AG/AARP 

recommendation in its Order of September 19, 2012.  In its well-reasoned conclusion on the 

issue, the Commission first noted that the General Assembly used the words “with interest” and 

not “investment return” in describing the interest that should be applied to reconciliation credits 

and balances.  Order of September 19, 2012 at 186 (“12-0001 Order”).  The Commission 
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specifically rejected adopting the utility-preferred weighted average cost of capital (“WACC”), 

noting: 

Starting with WACC, the Commission believes WACC is an 

inappropriate interest rate for reconciliation balances because, as a 

threshold matter, WACC has not traditionally been applied as 

such.  As WACC draws upon long-term debt and equity in its 

calculation, WACC cannot reflect the true incremental cost or 

credit of any 16-108.5 reconciliation balance.  The potential 

reconciliation amount will not be known until the review of the 

actual data for the revenue requirement is presented, and will be set 

for recovery for the next annual rate year.  As such, the known 

balance will be collected within the year following the 

determination of the reconciliation amount.  This represents a short 

term obligation (as it can be a credit or a charge).  These balances 

therefore do not require permanent financing by Ameren, and 

should not be expected to require new Ameren common stock 

issuances or parent company equity infusions for financing.   

 

12-0001 Order at 187 (footnote omitted).  Upon a detailed review of the evidence, the 

Commission concluded: 

The Commission adopts the recommendation of AG/AARP to 

apply a short term debt cost rate as the reconciliation interest rate.  

This rate fairly compensates either the Company or customers for 

the potential lag in recovery of actual costs that exceed (for the 

Company) or lag (for the customer) the revenue requirement 

established in annual formula rate proceedings for the relevant 12-

month period. This will ensure that neither ratepayers nor the 

Company pay more than the Company’s actual costs/benefits of 

carrying a reconciliation balance.  Of the proposals in record 

evidence, the Commission believes that short term debt best 

matches with the actual incremental cost of any reconciliation 

balance.  It is therefore adopted. 

 

12-0001 Order at 188.  The Commission adopted nearly identical language in the ComEd Order 

on Rehearing. See  Docket No. 11-0721 Order on Rehearing at 33-36.   

When discussing the issue of how to calculate the rate base for purposes of the 

reconciliation component of formula rates, AIC witness Craig Nelson noted in his testimony that 
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the discussion was not relevant, stating “The reconciliation rate base to be used in the formula 

rate will be determined in Docket 12-0001, which will establish the formula rate structure and 

protocols. This proceeding is simply to provide updated cost inputs to the formula rates. As such, 

the discussion by interveners recommending the use of average rate base is not applicable to this 

proceeding.”  AIC Ex. 9.0 at 2-3.  Likewise, the issue of what rate of interest should be applied 

to reconciliation balances/credits to be used in the formula rate was decided in Docket No. 12-

0001 and need not be re-litigated in the pages of this Brief.   

As noted in the Introduction of this Reply Brief, Section 16-108.5(d) of the Act does not 

permit the Commission to tinker with the formula rate structure and protocols established in a 

utility’s first formula rate proceeding. 220 ILCS 5/16-108.5(d).  (“The Commission shall not, 

however, have the authority in a proceeding under this subsection (d) to consider or order any 

changes to the structure or protocols of the performance-based formula rate approved pursuant to 

subsection (c) of this Section.”)  The Commission’s conclusion on the issue of what rate of 

interest to apply to reconciliation balances and credits is a component of the formula that cannot 

be changed from year-to-year.  As such, the Commission’s selection of the use of a short term 

interest rate on these amounts, rather than the utility’s weighted average cost of capital as 

proposed by AIC, is a settled matter that shall not be re-litigated each year under formula 

ratemaking. 

AG/AARP will not restate the arguments presented in its Initial Brief.  See AG/AARP 

Initial Brief at 65-76.  Those arguments rebut the rationale supplied by Ameren in its Brief for 

adopting the WACC as a reconciliation interest rate.  AIC presents no new arguments in its Brief 

that have not been addressed by the Commission in its 12-0001 and 11-0721 Orders.  In sum, the 

scheme built into Section 16-108.5 contains this two-year timing lag between when costs are 
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incurred and when they are fully reconciled and recovered.  The statute recognizes that this is a 

modest lag, and expressly provides for interest, which is generally acknowledged as the way to 

compensate for the time value of money.  By contrast, the WACC is intended to compensate 

investors for the cumulative, historical permanent financing supporting Plant in Service and 

other long-lived infrastructure investment that is included in rate base.    It would be 

inappropriate to apply the WACC to the short-term reconciliation two-year revenue lag. The 

drafters of Section 16-108.5 did not provide for a “return” as applicable to pension assets and 

clearly did not specify using the WACC on the reconciliation balance.  The Company’s WACC 

is reflective of all of its historical financing activities and is not indicative of the incremental cost 

of new capital the Company may incur to finance any future reconciliation balances.    

For all of the above-stated reasons, the Commission got it right in its 12-0001 Order and 

in the ComEd Order on Rehearing in Docket No. 11-0721 when it approved the use of a short-

term interest rate for reconciliation balances and credits.  That rate should be retained going 

forward. 

  3. Average or Year-End Capital Structure 

IX. OTHER 

 A. Resolved or Uncontested Issues 

  1. Original Cost Determination 

  2. Uncollectibles Expense 

  3. Coordination with Docket No. 12-0001 

  4. AFUDC Rate – Plant Balances 

  5. Reporting of Plant Additions Pursuant to Section 16-108.5(b) 

  6. Income Taxes – Interest Synchronization 

  7. Gross Revenue Conversion Factor 
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X. CONCLUSION 

WHEREFORE, the People of the State of Illinois and AARP respectfully request that the 

Commission enter an order consistent with the recommendations made in this Brief and the 

AG/AARP Initial Brief.  

Respectfully submitted, 
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