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I. INTRODUCTION/STATEMENT OF THE CASE 

In Docket No. 12-0001, AIC has sought rehearing on four issues that are also issues in 

this case: (1) Use of average versus year end rate base for reconciliation; (2) Use of actual year 

end versus average capital structure; (3) Deduction of ADIT from projected capital additions; 

and (4) Use of a short term debt rate for the reconciliation interest rate.  In seeking rehearing on 

these issues, AIC explained that the Docket No. 12-0001 Order seriously jeopardizes AIC’s 

ability to implement the infrastructure improvements to the extent and on the timetable 

envisioned by General Assembly when it adopted the EIMA.  The Docket No. 12-0001 Order 

resulted in a revenue decrease of $48 million.  In this case, Staff proposes to reduce AIC’s 

revenues by an additional $33 million over and above AIC’s proposed decrease of $16 million, 

for a total decrease of almost $49 million.  CUB and AG/AARP propose similar decreases.  The 

positions of these parties, if adopted, would therefore compound the decrease in Docket No. 12-

0001 to produce a revenue stream that is far less than AIC’s actual costs, and that will continue 

to be far less than AIC’s actual costs, despite the use of formula rates.  If these decreases are 

adopted, the formula process simply will not support the level of investment necessary to realize 

the legislature’s vision of a modernized electrical grid in Illinois.  As explained herein and in 

AIC’s Initial Brief, the recommendations of Staff, AG/AARP and CUB for substantial additional 

decreases should therefore be rejected. 

A. Procedural History 
B. Legal Framework and Standards 

II. OVERALL REVENUE REQUIREMENT 

III. RATE BASE 

A. Overview 
B. Uncontested or Resolved Issues 

1. Gross Plant in Service 
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2. Accumulated Depreciation 
3. Cash Working Capital 

(a) Employee Benefits Expense Lead Days 
(b) Base Payroll and Witholdings Lead Days 

4. Materials and Supplies 
5. ADIT – Investment Tax Credits 
6. CWIP Not Subject to AFUDC 

C. Contested Issues 

1. Accrued Vacation Pay 

The crux of the parties’ adjustment to deduct the accrued liability for vacation pay from 

rate base is the premise that the accrual represents a “non-investor source of funds.”  (Staff Init. 

Br. 8.)  The only problem with that premise is that it is contrary to the record.  The evidence 

presented in this docket has demonstrated that the accrued vacation liability is not funded by 

ratepayers and does not represent a cost free source of capital to AIC.  Therefore, no rate base 

deduction is warranted.  The accrual is not a source of revenue that has already been supplied by 

ratepayers.  (Ameren Ex. 11.0R (Stafford Reb.), p. 16.)  It is just an annual expense that happens 

to be recorded in the year prior to when it is paid.  (Id., pp. 14-16.)  Whether the Commission 

should have made the adjustment in Docket No. 11-0721 or Docket No. 12-0001 is beside the 

point.1  On the record in this case, the adjustment should not be made now.  The Commission 

should reject Staff, AG/AARP and CUB’s adjustment to deduct the amount of the accrual from 

rate base. 

Staff and Interveners assert that accrued vacation is a source of non-investor supplied 

capital and that it is in effect a continuing, permanent balance of funds.  (Staff Init. Br. 5-7; 

AG/AARP Init. Br. 6-10; CUB Init. Br. 6-7.)  This is incorrect because the accrued liability is 

                                                
1  In fact, as Mr. Stafford indicates, there is no evidence in this proceeding whether ComEd and AIC record the 
liability or recovers accrued vacation in rates in the same manner.  (Ameren Ex. 19.0R, p. 12.) 
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not an accumulating reserve.  (Ameren Ex. 19.0R (Stafford Sur.), p. 12.)  Put another way, there 

is no pot of money financed by ratepayers that AIC is keeping for a rainy day.  Each year AIC 

makes an accrual for the amount of vacation pay that will be earned that year.  (Id., pp. 12-13.)  

The next year AIC pays the expense for the prior year, reverses the prior year accrual, and makes 

a new accrual for the current year’s earned vacation pay.  Thus, accruals are being offset by 

payments for the prior year.  The utility accrues, and then it pays; it accrues, and then it pays.  

This cycle ensures that there is not—and cannot be—a constant build-up of accumulating, unpaid 

expense that AIC has previously collected in rates and retained.  (Id., pp. 12-13.)  If employees 

earned vacation only one time, and employees did not take their earned vacation, and AIC was 

still obligated to make payment to the employee at some future point, then the liability would be 

continuous.  However, that is not the case.  Each year, employees earn new vacation and take 

vacation earned in the prior year in the form of payment.2  Each new year’s vacation accrual is 

based on work performed in the current year to be paid out to the employee in the following year, 

and thus represents an entirely new liability.  (Id.)  There simply is no fund where ratepayer 

dollars are in effect added to a cookie jar as a vacation fund that employees then dip into before 

they go on vacation.  Staff and Intervener’s alleged non-investor supplied source of capital 

funding available to pay employees for vacation earned and taken simply does not exist. 

Staff also asserts that because accrued vacation is reflected as payroll expense, ratepayers 

fund that accrued vacation pay.  (Staff Init. Br. 6.)  Not so.  As explained above, AIC makes 

payments to employees for accrued vacation, thus reversing and eliminating the liability 

applicable to payroll expense accrued in the prior year, prior to receiving the first dime for such 

costs in rates.  (Ameren Ex. 19.0R (Stafford Sur.), p. 13.)  The expense is an entirely new 

                                                
2 This payment is simply the employee’s salary or hourly rate, and all the accrued liability represents is how much 
they are going to be paid when they are not actually at work, but are instead on vacation. 
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amount each year, and ratepayers have not funded payroll expense for the current year liability 

prior to payment made by AIC for the vacation portion of payroll expense associated with the 

liability Staff and Intervenors seek to deduct from rate base.  (Id.)  Moreover, as illustrated in its 

Initial Brief, AIC funds the liability and has appropriately accounted for accrued vacation in its 

proposed rate base  (AIC Init. Br. 7.)   

Further, that payment of the accrued vacation pay expense occurs in the year after the 

expense is accrued does not mean the rate base deduction of the entire accrual is appropriate.  

AIC agrees with Staff, AG/AARP and CUB that the lag between the accrual and payment of the 

expense must be accounted for.  And it is.  On rebuttal, AIC modified the calculation of payroll 

expense lead days to reflect the longer lag between the accrual and payment of vacation expense.  

(AIC Init. Br. 3.)  Proponents of the rate base reduction complain that AIC’s adjustment to cash 

working capital doesn’t go far enough.  (CUB Init. Br. 6.)  They are wrong.  Since the only 

portion of accrued expense included in the income statement is the annual change in the accrued 

amount, the cash working capital calculation should be adjusted to include only the annual 

variation.  No party disputes that the income statement reflects only the incremental change.  

And no party has recommended a different calculation of cash working capital to reflect the full 

accrual of vacation pay.3 

Staff and Interveners urge the Commission to adopt the same adjustment proposed here 

to maintain consistency in formula rate filings.  (Staff Init. Br. 5; AG/AARP Init. Br. 7; CUB Init. 

Br. 6-7.)  But the record in this proceeding demonstrates that the premise for the adjustment is 

fundamentally flawed.  To adopt the same adjustment for the sake of consistency, when the 

                                                
3  CUB argues the “basic matching principle” requires the reduction to rate base for the accrued liability balance 
because the related ADIT debit balance is included in rate base.  (CUB Init. Br. 6.)  As explained by Mr. Stafford, 
since the accrued liability is a current liability associated with payroll expenses, the appropriate reflection of the 
payment lag is in the cash working capital, not as a rate base deduction.  (Ameren Ex. 11.0R, pp. 14-15.)  
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manifest weight of evidence in this proceeding demonstrates the adjustment is improper, would 

not be appropriate.  Therefore, Staff, AG/AARP and CUB’s rate base deduction should be 

rejected. 

2. ADIT—FIN 48 

Staff, AG/AARP and CUB propose to treat FIN 48 amounts as if they were ADIT, even 

though the FIN 48 Interpretation document itself states that “the liability for unrecognized tax 

benefits (or reduction in amounts refundable) [i.e., uncertain or FIN 48 amounts], shall not be 

combined with deferred tax liabilities or assets.”  (AIC Cross Ex. 7, p. 13.)  They base their 

proposal on the theory that FIN 48 amounts are a non-investor supplied source of funds and so 

should be added to ADIT and deducted from rate base. (See, e.g. CUB Init. Br. 9-10.)  Their 

arguments, however, depend on FIN 48 being viewed as a “cost-free” source of non-investor 

supplied funds.  As AIC explained in its Initial Brief (pp. 8-9), this is not the case.   

The parties do not appear to dispute that there is an interest component4 associated with 

FIN 48 amounts.  As Staff states in its Initial Brief, “When the Company loses the deductions, it 

will pay the capital back to the taxing authorities with interest.”  (Staff Init. Br. 8.)  AG/AARP’s 

Brief acknowledges, “If the tax deductions at issue are ultimately disallowed, the Company 

would be required to pay the taxes due, with interest, and applicable accounting rules require that 

interest be accrued on the taxes that are deemed likely to be paid.”  (AG/AARP Init. Br. 11.)  As 

CUB witness Mr. Smith likewise explains, “If the uncertain tax positions were resolved by the 

tax authority fully disallowing the uncertain amounts, AIC would have to pay the taxes with 

interest.”  (CUB Ex. 1.0, p. 19.)  He goes on to say that although “that interest would be tax-

deductible, and the Company would have had the use of the money (similar to a government loan) 

                                                
4 In addition, AIC is subject to payment of penalties for FIN 48 amounts. 
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during the period before payback for only the cost of the interest.”  “Only the cost of the interest” 

is still a cost to AIC associated with the FIN 48 amounts.  

Instead, AG/AARP and CUB make much of the fact that AIC’s 2012 forecast interest 

expense on FIN 48 amounts is zero.  They appear to assume that, since the interest for a 

particular year is forecast to be zero, this means FIN 48 amounts are no different from ADIT.  

But, as Mr. Warren explained, ADIT amounts are deferrals permitted by the tax law.  FIN 48 

amounts are deferrals that are not so permitted.  (Ameren Ex. 15.0R (Warren Reb.), pp. 15-16.) 

ADIT amounts will not be owed until sometime in the future.  FIN 48 amounts, on the other 

hand, are currently owed, with applicable interest and penalties.  (Id., p. 16.)  The whole purpose 

of FIN 48 is to distinguish between the two types of deferrals.  The amount of interest forecast 

for a given year cannot be used to extrapolate a basis for treatment of FIN 48 amounts as ADIT 

from here to eternity. 

 Moreover, the parties ignore the source of the funds.  The source of the funds is the 

government, not customers.  (Ameren Ex. 23.0 (Warren Sur.), p. 7.)  While reducing rate base 

for customer-supplied funds (e.g., customer deposits) may be common ratemaking practice, none 

of the parties explain why what is essentially government supplied capital should be deducted 

from rate base, even if there is a cost associated with it. 

Staff, AG/AARP and CUB also argue that FIN 48 amounts should not be excluded from 

the balance of ADIT because AIC has prevailed on a high percentage of its uncertain positions 

(and so kept those deductions).  These arguments, however, ignore the fact that the adoption of 

uncertain tax positions has resulted in clear benefits for ratepayers.  The record in this case 

shows that AIC took aggressive, uncertain tax positions, that ultimately, 60% of those uncertain 

tax positions were allowed by the taxing authority, and ratepayers have received a benefit in the 
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form of $6 million of increased ADIT.  (Ameren Ex. 23.0, p. 3.)  Without the adoption of 

uncertain tax positions, this $6 million of ADIT would not exist.  

In this regard Staff focuses on the fact that only 39.5% of FIN 48 amounts were payable 

over the 2005-2007 audit cycle.  (Staff Init. Br. 7-8.)  But if Staff’s (and AG/AARP’s and CUB’s) 

position was adopted, customers would have benefited from excessive ADIT (39.5% of the FIN 

48 amount), which AIC did have to repay to the taxing authorities during that period.  (Ameren 

Ex. 23.0, p. 5.)  In other words, AIC would have been subject to a rate base deduction for 

amounts it no longer had in its possession.  The proposal thus penalizes AIC for taking an 

aggressive tax position unless it sustains the entire deduction.  (Id.)  This is clearly unfair. 

Ultimately, the position of the parties continues to ignore the fact that utilities should be 

encouraged to adopt uncertain positions. Otherwise, the incremental zero-cost capital (ADIT) 

cannot come into being.  (Ameren Ex. 15.0R, p. 12.)  Deducting FIN 48 balances from rate base 

as Staff and Interveners recommend unfairly punishes utilities that take aggressive tax positions 

that benefit ratepayers.  Adding FIN 48 to ADIT balances is protection against the less likely 

outcome—that an uncertain tax position will be allowed and the deductions reclassified as ADIT.  

If the more likely outcome occurs, and FIN 48 balances are paid to the government, the utility is 

penalized by the Staff and Intervener approach.  These funds, once repaid to the government, are 

not, by definition, “available” to the utility, whether on a “cost-free” basis or otherwise.  

(Ameren Ex. 15.0R, p. 12.)  Yet despite their unavailability they have been deducted from rate 

base.  In the end, AIC would be better off not taking the uncertain position, and ratepayers would 

be deprived of a potential benefit.  (Id., pp. 12-13.)  

3. ADIT—Projected Additions 

Staff and Intervenors want to ignore the plain text of the EIMA to correct what they see is 

a perceived error: they continue to advocate an adjustment for ADIT on projected plant which 
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the General Assembly could have, but did not, enumerate in Sections 16-108.5(c)(6) or (d)(1). 

AIC is cognizant the Commission accepted that position in Docket No. 12-0001.  That, however, 

was in error and AIC has sought rehearing on the issue.  The Commission may not enlarge the 

plain language of the EIMA in a manner which will, in its opinion, correct for any supposed 

omission.  American Steel Foundries v. Gordon, 404 Ill. 174, 180-81 (1949).  Rather, the 

Commission must give effect to statutory language regardless of the consequences.  Beckmire v. 

Ristokrat Clay Prods. Co., 36 Ill. App. 3d 411, 415 (2d Dist. 1976).  Staff and Intervenors (and 

the Commission) have not justified (and cannot justify) their disregard of that basic canon of 

statutory construction.  

Staff contends AIC’s “sole argument” related to this issue hinges on the plain language of 

the EIMA.  (Staff Init. Br. 9.)  Respectfully, that is where the issue should begin and end.  As 

stated, the plain language—and elementary tenets of statutory construction—demand AIC’s 

interpretation of the Act.  (See AIC Init. Br. 11-12.)  But that the EIMA’s plain text resolves this 

issue is not AIC’s “sole argument.”  As AIC explained in testimony and in briefing, Staff and 

Intervenors’ ADIT adjustment also is superfluous and irrelevant in light of the EIMA’s new rate-

setting scheme premised on actual costs and reconciliations.  (Id.)  Those additional justifications 

dispose of the ADIT adjustment. 

For their part, AG/AARP contend the adjustment is warranted because Section 16-

108.5(d) of the Act requires the same evidentiary standards required in an Article IX ratemaking 

proceeding.  (AG/AARP Init. Br. 15-16.)  In fact, AG/AARP make much of the treatment of 

ADIT in such proceedings.  (Id.)  Their argument, however, underscores that the General 

Assembly was aware an adjustment for ADIT could be made relative to formula rates, but it did 

not enumerate one.  See 220 ILCS 5/16-108.5(c)(6), (d)(1).  Staff and Intervenors (and the 
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Commission) may not take it upon themselves to add one.  Their adjustment is unlawful and it 

should be rejected. 

4. ADIT—Step Up Basis Metro 

Both AG/AARP and CUB offered arguments in favor of AG/AARP’s proposed “step-up 

basis Metro” adjustment to reduce AIC’s rate base.  (See AG/AARP Init. Br. 18–21; CUB Init. 

Br. 12.)  Staff agrees with AIC that this adjustment should be rejected.  (Staff Init. Br. 10–11.) 

AG/AARP and CUB simply resubmit and summarize the testimony of AG/AARP’s 

witness on this point.  AIC fully responded to that testimony in its Initial Brief.  (AIC Init. Br. 

13–15.)  Moreover, neither party raises any new argument in support of the adjustment that has 

not already been considered and rejected in Docket No. 12-0001.  There is thus little to say now 

that has not been said several times already.  

The Intervenors still have not addressed the core problem with the proposed adjustment. 

They insist on reversing entries to Account 190, but they ignore the other, offsetting entries that 

were made at the same time.  While it might serve the Intervenors’ ends to undo only part of the 

accounting related to this transfer, such asymmetry would be inappropriate and unfair.  None of 

the Intervenors’ arguments acknowledge this problem, much less resolve it.  Their proposed 

adjustment must be rejected. 

5. Cash Working Capital  

(a) Pass Through Taxes Revenue Lag 

AIC maintains its position on this issue for the reasons set forth in its Initial Brief and 

below.  Staff and AG/AARP’s proposal to assign a zero-day revenue lag to AIC’s Energy 

Assistance Charges (EAC) remittances (and, related, to its Municipal Utility Tax (MUT) (Staff) 
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and Gross Receipts Tax (GRT)5 remittances) is unbalanced, improperly advocates the conceptual 

over AIC’s actual practice, and ignores recent Commission precedent.  It should be rejected. 

Staff and AG/AARP request that the Commission assign no revenue lag to pass-through 

taxes.  (Staff Init. Br. 11-12; AG/AARP Init. Br. 21-23.)  Nevertheless, they would accept AIC’s 

calculated revenue lead for pass-through taxes.  (See, e.g., Staff Ex. 7.0, pp. 3-4.)  In this way, 

their proposal is contradictory; the logical result of a zero-day revenue lag for pass-through taxes 

would be a corresponding zero-day expense lead.  (Ameren Ex. 13.0 (Heintz Reb.), p. 6.)  But 

that is not what Staff or AG/AARP propose.  Their unbalanced approach should be rejected. 

Moreover, those parties champion the use of a conceptual lag period (based on when, 

under the statutory requirement, AIC could remit the taxes) for pass-through taxes rather than the 

actual lag period calculated by AIC.  Thus, their position does not reflect the actual timing of 

cash receipts and remittance payments with regard to pass-through taxes.  AIC’s cash working 

capital analysis, however, is based on actual receipt and payment dates.  (Ameren Exs. 13.0, p. 

18; 22.0 (Heintz Sur.), pp. 10-11.)  The reality is AIC must bill, collect and process the revenues 

associated with pass-through taxes and, as such, those funds are collected in the same manner as 

all other revenues—via the customer’s payment of his monthly bill.  (Ameren Ex. 13.0, p. 6.)  As 

Mr. Kahle admits, that payment is the only vehicle available by which payment of pass-through 

taxes occurs.  (Id.; Ameren Ex. 13.1.)  It simply is not possible for AIC to collect the funds 

associated with the EAC prior to the payment of the monthly bills.   

In advocating their zero-day revenue lag approach, Staff and AG/AARP also ignore that 

AIC’s treatment of pass-through taxes in its cash working capital calculation is consistent with 

the Commission’s Order in AIC’s most rate recent proceeding, Docket No. 11-0282.  The 

                                                
5 GRT are not pass-through taxes and the basis of AG/AARP’s recommendation regarding them remains 
unexplained.  (Ameren Ex. 13.0 (Heintz Reb.), p. 17.) 
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Commission explicitly stated it would revisit the issue “if AIC alters its EAC remittance 

schedule.”  Ameren Ill. Co. Order, Docket 11-0282 (Jan. 12, 2012), p. 14.  AIC has not altered 

its remittance schedule.  (Ameren Ex. 13.0, p. 9.)  As was the case in Docket No. 11-0282, AIC 

cannot simply modify its payment practice; any such change would require substantial time and 

expense.   

Staff also suggests the Commission look past Docket No. 11-0282 to its final order in 

AIC’s most recent electric rate proceeding, Docket Nos. 09-0306 (cons.), for guidance.  (Staff 

Init. Br. 11.)  To the extent Staff contends it is proper to rely on earlier authority, Staff should 

look to the Commission’s Order in AIC’s 2007 electric and gas consolidated rate proceedings.  

There, Staff proposed the same zero-day revenue lag for pass-through taxes.  And there, as in 

Docket No. 11-0282, the Commission rejected that position.  Central Ill. Light Co., et al., Docket 

07-0585 (cons.), Order (Sept. 24, 2008), p. 62.  

Staff and AG/AARP also point out the Commission adopted a zero-day lag in Docket No. 

11-0721, ComEd’s initial formula rate filing.  (Staff Init. Br. 11-12; AG/AARP Init. Br. 23.)  But 

neither party contends ComEd remits the funds associated with the EAC in the same manner as 

does AIC.  It would be inappropriate to treat all utilities in the same manner with respect to pass-

through taxes without considering how each utility treats such taxes.  Business & Prof’l People 

for the Pub. Interest v. Ill. Commerce Comm’n, 137 Ill. 2d 192, 227 (1989) (Commission 

findings must be based exclusively on the record evidence).  In addition, simply because both 

ComEd and AIC have petitioned for formula rates does not mean that the ratemaking treatments 

imposed for the two companies need to be, or even should be, identical.  (Ameren Ex. 22.0, pp. 

6-7.) 

Consistent with its decision in Docket No. 11-0282, the Commission should approve 
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AIC’s cash working capital requirement calculations relative to pass-through taxes.  

Alternatively, at minimum, if the Commission were to conclude that the revenue lag for pass-

through taxes should be zero days, then expense lead should be also set to zero days for 

consistency.  (Id.)   

(b) Revenue Collection Lag 

The Order in Docket No. 12-0001 rejected AG/AARP’s recommendation to impose 

arbitrary “grace periods” in AIC’s cash working capital calculations.  Ameren Ill. Co., Docket 

12-0001, Order (Sept. 19, 2012), p. 25.  AG/AARP’s brief employs creative maneuvering to 

attempt to convince the Commission to disregard its explicit rejection of the same arbitrary 

adjustment in this proceeding.  (AG/AARP Init. Br. 24-27.)  AIC and Staff agree that 

AG/AARP’s position should be rejected particularly as AG/AARP urges the Commission to 

adhere to the result in Docket No. 12-0001 for many other issues (like reconciliation rate base).  

(Staff Init. Br. 12.) 

AG/AARP argues that since these grace period assumptions were adopted for ComEd, 

they should be incorporated into AIC’s cash working capital calculation.  (AG/AARP Init. Br 25.)  

This argument has no merit.   The record in this proceeding provides no evidence that the 

adjustment proposed by ComEd has any applicability to AIC or its customers’ payment patterns.  

Further, as AIC explained in its Initial Brief, the lead lag values for this issue in this proceeding 

are identical to those presented (and approved by the Commission) in Docket No. 12-0001—only 

the dollar values have changed.  In that proceeding, the Commission found AIC had 

appropriately calculated the revenue collection lag and adequately considered the issues 

presented.  Ameren Ill. Co., Docket 12-0001, Order, p. 25.  Thus, the Commission should reject 

AG/AARP’s unsupported, unreasonable and arbitrary recommendation in this proceeding as well. 
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(c) Income Tax Expense Lead and Lag 

The Commission should adopt AIC’s calculation of cash working capital with respect to 

income tax expense at the amount included in the revenue requirement, consistent with its 

decision in Docket No. 12-0001.  The Commission and Staff acknowledge the Commission has a 

long-standing practice of not considering current and deferred income taxes separately.  Ameren 

Ill. Co., Docket 12-0001, Order (Sept. 19, 2012), p. 29; (Staff Init. Br. 12.)  Also, the use of 

statutory tax payments and dates for purposes of the lead-lag study is consistent with the 

Commission’s prior treatment of income taxes.  These are all facts that AG/AARP ignores.  

AG/AARP also fails to recognize that the cash working capital calculation includes other 

items as calculated for revenue requirement purposes.  For example, return on equity is deducted 

from operating revenue at an amount equal to rate base multiplied by the weighted cost of capital, 

not actual dividends paid.  Interest expense is an amount calculated on the interest 

synchronization schedule and not interest actually paid.  The cash working capital calculation of 

bank facility fees includes a normalized amount of one-time up-front charges to issue debt or 

obtain the credit facility, not actual cash payments.  Pension expense in the cash working capital 

calculation does not represent actual cash pension contributions either.  

Additionally, AG/AARP’s misguided attempt to impose on AIC the same ratemaking 

treatment for income taxes as ComEd should be rejected.  As the Commission itself recognizes, 

AIC and ComEd calculate income taxes using different methodologies.  Ameren Ill. Co., Docket 

12-0001, Order, p.  29.  ComEd calculates income tax expense based on actual rates, not 

statutory rates as AIC does.  Thus, AG/AARP’s argument that AIC should be treated the same as 

ComEd—when the two utilities use different methodologies—has no merit and should be 

rejected.  The Commission should reject AG/AARP’s recommendation as contrary to 

Commission practice.  
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IV. OPERATING EXPENSES 

A. Overview 
B. Uncontested or Resolved Issues 

1. Adjustment for Self-Disallowed Athletic Ticket/Event Expenses 
2. Adjustment for Self-Disallowed Regulatory Commission Expense--

Docket 11-0279 
3. Adjustment for EEI Memberships Dues Allocated to Lobbying 
4. Account 909 – E-store Costs 
5. Account 909 – Self-Disallowed Focused Energy. For Life.  Costs 
6. Account 909 – Employee Book Purchases 
7. Account 909 – Other Self-Disallowed Expenses 
8. Adjustment for February 2011 Storm Event 

C. Contested Issues 

1. Account 909 – Advertising Expense 

(a) Focused Energy. For Life. Initiative Costs 

Staff and CUB propose a disallowance of 100% of the category of advertising expenses 

collectively referred to as Focused Energy. For Life. costs.  AG/AARP, in contrast, proposes 

only a 50% disallowance of these costs.  The record evidence relied upon by Staff and 

Intervenors, however, does not support their broad-based conclusions or either proposed 

adjustment.  Granted, Staff and Intervenors have identified a few specific advertisements and 

internal documents, the content of which they find objectionable.  But a global, large scale 

adjustment to exclude all (or even half) of the costs associated with a particular communications 

initiative cannot be based solely on a few snippets of information cobbled together from the 

record.  If an ad or script is found to be goodwill advertising, the costs associated with that 

particular ad or script should be disallowed.  If the billed services on a voucher or invoice are 

found to be institutional advertising, the costs for those services should be disallowed.  But the 

Commission should not exclude the costs of an entire campaign based on one advertisement, one 

internal employee newsletter, and a handful of comments in internal documents.  This is all of 
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the evidence Staff and Intervenors rely upon for their adjustment.  The overwhelming weight of 

the evidence does not support the adjustments to Focused Energy. For Life. costs proposed by 

Staff and Intervenors.  Accordingly, the Commission should allow AIC to recover these 

expenses, but for the costs AIC already removed from the revenue requirement. 

Staff and Intervenors Misapply the Standard for Disallowing Advertising Expenses. 

Staff and Intervenors are quick to slap the label “institutional” or “goodwill” on all of 

Focused Energy. For Life. initiative costs.  But they fail to apply properly the statutory standard 

for the disallowance of such costs.  The Public Utilities Act defines “goodwill” and “institutional” 

advertising by the intent of the particular ad or script: to be disallowable, the advertising must be 

“designed primarily to bring the utility’s name before the general public in such a way as to 

improve the image of the utility or to promote controversial issues for the utility or the industry.”  

220 ILCS 5/9-225(1)(d).  It is not sufficient to simply label an ad or ad cost as “goodwill.”  

There must be some evidence that the primary purpose of the ad was to improve the utility’s 

image.  This exercise by necessity requires an ad-by-ad, script-by-script, voucher-by-voucher, 

invoice-by-invoice review to determine whether a particular ad, script or service was “designed 

primarily” to benefit the utility, rather than the consumer.  Staff and Intervenors’ across-the-

board, large-scale disallowances do not even come close to meeting that standard.  The entirety 

of their review of specific ads, scripts, vouchers and invoices is one advertisement and one 

internal employee newsletter.  That is not a sufficient review to disallow all or half of these costs. 

Staff and CUB’s 100% Disallowance Is Not Supported By the Record. 

The tagline for CUB and Staff’s 100% disallowance is the same: it’s all just image 

promotion.  But it simply isn’t reasonable to conclude that every dollar spent on the Focused 

Energy. For Life. initiative was spent with the express purpose of improving AIC’s image.  And 

it isn’t reasonable to disallow every dollar spent on the Focused Energy. For Life. initiative 



 

16 

based on a cursory review and analysis of the evidence in the record and the materials produced 

in discovery and in AIC’s initial Part 285 filing. Whatever costs directly incurred on “image” or 

“brand” research have been removed.  The remainder of the initiative costs should be recovered 

in rates because they are educational in nature and meet the requirements of allowable costs. 

CUB witness Mr. Smith bases his 100% disallowance on his claim that none of the 

advertisements he reviewed contain advertising on topics that are allowable under the Act.  

(CUB Init. Br. 16.)  The extent of Mr. Smith’s review, however, was two publications (totaling 

five pages) that AIC provided in response to Staff Data Request MHE 2.07: a one-page print 

public advertisement and a four-page insert for an internal Ameren employee newsletter.  (CUB 

Init. Br. 14-15.)  The costs incurred to develop and produce these five pages are minuscule 

compared to the aggregate costs in dispute.  For example, the entire electric cost for the Ameren 

Journal insert charged to Account 909 was $12,300, or 2% of the total amount of advertising 

costs at issue.  (Ameren Ex. 25.0 (Lord Sur.), p. 6.)  And this internal employee newsletter isn’t 

even an example of a message for public consumption.  That means Mr. Smith’s entire 

disallowance of 100% of the costs is based on one advertisement.  If the record supported a 

finding that a certain ad or script is not allowable advertising, the appropriate adjustment would 

be disallowance of the specific costs associated with that ad or script.  The Commission may 

have the basis to remove the costs associated with the print ad or the internal employee 

newsletter.  The large-scale adjustment and broad conclusions that Mr. Smith advocates, 

however, are not appropriate based solely on a review of two publications. 

 The evidence for Staff’s 100% disallowance is just as weak.  Staff’s Initial Brief 

mentions three pieces of “evidence” in support of its adjustment: (1) a picture of the Ameren 

sign at Busch Stadium from an internal PowerPoint presentation that AIC produced in response 
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to AG/AARP’s discovery requests; (2) a “heading” in another internal document that concerns 

“Brand Investment”; and (3) the same two examples cited by CUB.  (Staff Init. Br. 17.)  Again, it 

is not appropriate to make a global disallowance for all costs associated with a specific campaign 

or initiative based on a few snippets of evidence in the record.  More importantly, the additional 

(incendiary) examples Staff cites are not even relevant to the costs at issue.  That an internal 

PowerPoint has a picture of the Ameren sign at Busch Stadium is meaningless.  The cost of that 

sign is not included in the amount at issue.  The internal discussion about the “benefits of 

corporate branding” is similarly pointless.  Staff has not linked the “heading” in the internal 

document to any particular advertisement produced in 2011, and AIC already removed the costs 

incurred in 2011 in researching the relationship between “brand investment” and “bottom line.”   

The dearth of evidence relied on by Staff and CUB for their adjustment stands in stark 

contrast to the breadth of documentation AIC provided the parties in support of the expenses.  In 

its April 2012 filing with the Commission, AIC submitted all of the vouchers for the Focused 

Energy. For Life. costs (Ameren Ex. 25.0, pp. 4-5.)  In response to Staff Data Request MHE 2.07, 

AIC submitted journal entry detail on all of the Focused Energy. For Life. costs, with links to 

specific television, radio and Internet messages.  (Id.)  In rebuttal and surrebuttal testimony, AIC 

submitted additional information on the description of billed services and customer benefits for 

each voucher.  (Ameren Exs. 14.3; 24.3.)  These same schedules also identified the category of 

allowable advertising provided for under the Act.  (Id.)  Examples of scripts that resulted from 

the initiative were provided in discovery and reattached to testimony.  (Ameren Exs. 25.0, p. 5; 

25.1.)  Lastly, AIC produced hundreds of pages of internal documents (including documents 

from one of its vendors, Simantel) that both demonstrated the breadth of the initiative and further 

supported AIC’s contention that the costs at issue went toward the development of informational 
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and educational messages on topics that are specifically allowable advertising under the Act. 

AG/AARP’s 50% Disallowance Is Still Arbitrarily Broad. 

That AG/AARP have conceded that 50% of the Focused Energy. For Life. costs are 

recoverable from ratepayers doesn’t make their adjustment any less arbitrary.  They still point to 

no evidence that a particular ad or script was “designed primarily” to improve AIC’s image.  The 

adjustment isn’t even tied to a particular subset of invoices.  In both Docket No. 12-0001 and in 

this proceeding, AIC provided the electric portion of voucher level detail for all of the invoiced 

advertising expenses charged to Account 909, including all of the vouchers included under the 

Focused Energy. For Life. platform.  (See Ameren Exs. 14.3; 24.3.)  This has allowed Staff to 

propose targeted disallowances for particular invoices (e.g., Strategic International Group fees).  

It also has allowed AIC to weed out and self-disallow vouchers that were improperly charges to 

AIC’s electric operations.  There is no reason the same standard and process should not be used 

for all categories of advertising expenses, in particular when the statute suggests a review of the 

design of each ad and script is called for. AG/AARP did not perform that level of review and did 

not tie their 50% disallowance to any particular ads, scripts or services, whereas AIC identified 

the particular objectionable “brand” costs and removed them from the revenue requirement.   

AIC has met its burden in documenting and supporting these costs as allowable 

advertising.  The adjustments of Staff and Intervenors, on the other hand, are not supported by 

specific record evidence and do not meet the standard of review under the Act.6 

(b) Strategic International Consulting Fees 

With regard to the disputed fees paid to Strategic International Group (SIG), Staff 

                                                
6 Of the total $604,302 of Focused Energy. For Life. costs included in AIC’s filing (Ameren Ex. 24.3 and Ill. Adm. 
Code Part 285, Sch. WPC-8), $17,182 were self-disallowed in Rebuttal (Ameren Ex. 24.0, p. 18) and $4,983 we 
self-disallowed in Surrebuttal (Ameren Ex. 19.0R, p. 3.)  Accordingly, the amount at issue at the time of AIC’s 
Rebuttal filing was $587,120 and the amount at issue after AIC’s Surrebuttal filing was $582,137. 
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suggests nothing in the record “provides evidence of the categories of advertising that are 

allowable under Section 9-225 of the Act.”  (Staff Init. Br. 20.)  Staff conveniently, however, 

fails to cite the very record evidence that supports recovery of the expenses.  For instance, Staff 

emphasizes that the contract with SIG indicated the Scope Of Work Number 1 was “in the areas 

of government relations and issues management.”  (Id., 19 (citing Staff Cross Ex. 3, p. 23).)  But 

Staff doesn’t mention that the description of the billed services on that contract is “Facilitate 

communications to diverse audiences for various customer related programs: EE and energy 

assistance in accordance with Scope of Work I.”  (Staff Cross Ex. 3, p. 1 (emphasis added).)  

Staff also quotes AIC witness Ms. Pagel’s hearing transcript that the services provided were just 

“consulting services.”  (Staff Init. Br. 19 (citing Tr. 147).)  But Staff doesn’t mention that she 

testified (lines earlier in the transcript) that AIC sought assistance from SIG specifically related 

to advertising for “energy assistance for lower income” consumers.  (Tr. 147; see also Ameren 

Ex. 24.0 (Pagel Sur.), p. 14.)  Staff’s skewed portrayal of the record evidence should be viewed 

with skepticism.   

The fees for SIG’s services were incurred on energy efficiency and energy assistance 

advertisements.  The evidence to support that finding has not been challenged.  In contrast, Staff 

has not identified anything in the record that supports its opinion that these are not allowable 

advertising expenses.  Its suggestion the expense should be disallowed just because it is for 

consulting fees should not be heeded.  The Commission should approve recovery of this expense. 

(c) Purchase Card Expense 

In Docket No. 12-0001, the Commission rejected the Staff adjustment to Account 909 

that was based solely on Staff’s claim that AIC had not been “able to tie specific invoices to 

particular advertising expenses.”  Ameren Ill. Co., Docket 12-0001, Order (Sept. 19, 2012), p. 92.  

The Commission recognized there were “limited resources to devote to work that must be done 
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under a shortened deadline.”  Id.  Still, the Commission did find a “general adjustment to a 

category of costs” warranted, absent “any detailed objections to any particular expenses.”  Id. 

In this proceeding, Staff proposes a similar general adjustment to a different category of 

advertising expenses.  Staff wants the Commission to disallow a category of costs—purchase 

card (P-Card) charges less than $200—for the sole reason that AIC did not tie each P-Card 

charge to a specific advertisement.  As with the “general adjustment” to Account 909 rejected in 

Docket No. 12-0001, Staff does not have any specific objections to the expenses, other than that 

AIC did not provide the information at the granular level Staff wants. 

As AIC explained in discovery, it does not track P-Card charges booked to Account 909 

to specific advertisements.  (Staff Ex. 8.0R-C, Attachment A (AIC Response to Staff Data 

Request KC 15.01).)  Any attempt to tie each P-Card expense to a particular advertisement is a 

laborious, manual process.  (Ameren Ex. 24.0 (Pagel Sur.), p. 12.)  Because responding to Staff’s 

request required compiling data that was not readily available, AIC objected to the breadth of the 

request as burdensome and provided more detail on the larger P-Card charges (expenditures 

greater than $200).  (AIC Init. Br. 32.)  This was a reasonable limitation, considering the many 

insignificant charges that would have to be individually tracked.  In Staff’s view however, 

because AIC did not respond to Staff’s objectionable discovery, the Commission should disallow 

P-Card charges less than $200.  That is an unreasonable and unduly burdensome position.  It 

does not benefit ratepayers for AIC to direct resources towards manually linking each meal, each 

hotel room, each parking charge, and each tank of gasoline to a specific advertisement.   

This is not to say that P-Card charges less than $200 were not supported by any record 

evidence.  Ameren witnesses Ms. Pagel and Ms. Lord provided sworn testimony in support of 

the appropriateness of the P-Card charges less than $200 and the procedures in place to ensure 
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that P-Cards were used only for work-related purchases.  (AIC Init. Br. 30-31.)   Staff claims, 

“AIC appears to believe that simply because costs have been paid (and approved by a supervisor) 

they are reasonable for recovery as advertising expense.”  (Staff Init. Br. 21.)  That misrepresents 

the evidence in record and the rationale AIC provided for placing a reasonable limitation on 

Staff’s request.  Staff appears to believe that simply because AIC did not tie a particular charge 

to a specific advertisement, the Commission should disallow the expense.  The Commission 

already rejected that argument in Docket No. 12-0001.  It should reject the same argument here. 

2. Account 930.1 – Corporate Sponsorships 

In their initial briefs, Staff, CUB and AG/AARP continue to propose the disallowance of 

corporate sponsorships costs, beyond the amounts that AIC already removed from the revenue 

requirement.  (Staff Init. Br. 22-23; CUB Init. Br. 17-20; AG/AARP Init. Br. 35-37.)  Their story 

is the same: corporate sponsorships fund “goodwill” and “institutional” advertisements that are 

not allowable expenses under the Act.  Their evidence is the same: sponsorships give AIC 

“public recognition” and “put the AIC corporate name before the public in a philanthropic light.”  

But the Commission should not reach the same conclusion it reached in Docket No. 12-0001 on 

this contested issue.  The law and the record do not support Staff and Intervenors’ adjustment. 

In Docket No. 10-0467, the Commission found that the fact that a utility may receive 

“public recognition” for its support of civic events does not mean the associated costs are per se 

unrecoverable and subject to a blanket disallowance.  Commonwealth Edison Co., Docket 10-

0467, Order (May 24, 2011), p. 109.  The analysis in that proceeding concerned sponsorships 

that ComEd was seeking to recover under Section 9-227 of the Act.  The Commission’s rationale 

for rejecting the disallowance in that proceeding, however, should be applied here: the focus 

should be on the intended purpose of the corporate sponsorship, not on any ancillary “public 

recognition” benefit.  For advertising to be per se disallowable, it must be done “for the purpose 
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of encouraging any person to select or use the service or additional service of a utility or the 

selection or installation of any appliance or equipment designed to use such utility's service,” 220 

ILCS 5/9-225(1)(c) (emphasis added), or “designed primarily to bring the utility's name before 

the general public in such a way as to improve the image of the utility or to promote 

controversial issues for the utility or the industry,” 220 ILCS 5/9-225(1)(d) (emphasis added).  

There must be some evidence of actual intent on the part of the utility for a corporate 

sponsorship to be deemed goodwill or institutional advertising, not just the presumption of an 

ancillary benefit of public recognition.  No such evidence of intent exists in the record in this 

proceeding.  The sponsorships at issue here are no different than the civic contributions the 

Commission allowed in Docket No. 10-0467. 

Staff and Intervenors also ignore completely the record evidence—both sworn testimony 

and discovery responses—that illustrates AIC sponsors local community events for the channels 

they provide for AIC to present its educational messages.  (AIC Init. Br. 34-35.)  The fact that 

AIC may have set up a booth at a event, that it may have placed an advertisement in the event 

booklet, that it may have handed out recycled gift bags with informational messages, that it may 

have used the event to provide consumers with information on energy assistance, conservation, 

efficiency, safe practices, storm preparation, outage restoration, reliability initiatives, and 

supplier choice—Staff and Intervenors fail to address any of this record evidence.  Indeed, there 

is no mention of Ameren witness Ms. Pagel’s rebuttal testimony (Ameren Ex. 14.0 (Pagel Reb.), 

pp. 22-23), or AIC’s response to AG/AARP’s Data Request 6.22, where the type of presence at 

the event, the theme of the presentation, and the materials distributed were all identified.  (AIC 

Init. Br. 34-35.)  These facts alone make the events “significantly different,” (CUB Init. Br. 18-

19), from the costs AIC removed from the revenue requirements for sponsorships that provided 
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sports tickets in return.  Staff acknowledges that the use of AIC’s name and logo in connection 

with advertising or sponsorships, despite providing some public recognition, is not a basis for 

disallowing the expense.  (Tr. 283-285.)  But that is the only evidence—the fact that AIC’s name 

is associated with these events—relied on by Staff and Intervenors for their categorical 

adjustment to remove all of these costs. 

The record contains no evidence that the costs of corporate sponsorships were intended to 

fund advertisements to promote AIC, and an abundance of evidence that the events benefited 

local communities and primarily were used by AIC to reach consumers with its educational 

messages.  The manifest weight of the evidence supports a Commission finding that corporate 

sponsorships are in general recoverable, absent evidence that AIC intended to promote its image 

by funding a particular event.  Without that particularized evidence however, there is no basis to 

exclude the costs, simply because AIC is publicly recognized by virtue of the event.  The 

Commission rejected that argument in Docket No. 10-0467, and it should reject it again here. 

3. Formula Rate Case Expense – Docket No. 12-0001 

Staff has failed to demonstrate its recommended wholesale disallowance of AIC’s outside 

legal fees is reasonable (it is not) or its recommended rate case expense amortization periods 

accord with the EIMA (they do not).  Both recommendations should be rejected. 

Staff Has Not Supported Wholesale Disallowance of AIC’s Outside Legal Fees. 

In its Initial Brief, Staff states it “[does] not recommend recovery of outside legal fees 

which were redacted.”  (Staff Init. Br. 25.)  As AIC explained in its Initial Brief, the cost 

associated with work descriptions that contained redactions was only $50,000.  (AIC Init. Br. 37.)  

Staff also expresses concern with two other work descriptions, the cost for which is $1,700.  

Thus, Staff apparently has abandoned its position that redactions for attorney-client privileged 

information are the basis for its disallowance of all of AIC’s outside legal costs.  Instead, Staff 
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now apparently seeks disallowance of only $51,700, not the whole amount.  

Even this lesser disallowance, however, is not supported.7  As explained in AIC’s Initial 

Brief (pp. 37-38), limited redactions do not preclude Staff from ascertaining the nature of the 

work performed, by whom it was performed, their hourly rate, the hours they expended, the per 

work description cost or the total outside legal cost.  And Staff provides absolutely no legal 

support for disallowing the cost of partially redacted work descriptions.  That is because there is 

none.  Illinois law protects from disclosure information governed by the attorney-client privilege.  

See Ill. Sup. Ct. Rule 201(b)(2); Fidelity & Casualty Co. v. Mobay Chem. Corp., 252 Ill. App. 3d 

992, 1000-01 (1992).8  AIC’s efforts to guard such information in its legal invoices does not 

make the underlying costs unreasonable.  The subject invoices contain ample information to 

assess the justness and reasonableness of AIC’s outside legal expense.   

Staff Has Not Shown (and Cannot Show) Its Amortization Periods Align with the EIMA. 

Apparently, Staff also has abandoned the initial basis for its proposed rate case expense 

amortization periods.  In testimony, Staff argued AIC’s rate case expense should be recovered 

over multiple 3-year periods because that’s what ComEd did.  (See AIC Init. Br. 39.)  In brief, 

however, Staff does not mention Docket No. 11-0721.  Instead, it makes the unsupported 

assertion that employing several 3-year periods is (somehow) consistent with the EIMA’s 

mandate that the initial formula proceeding rate case expense “‘shall be amortized over a 3-year 

period . . . .’”  (Staff Init. Br. 23-24 (quoting 220 ILCS 5/16-108.5(c)(4)(E)) (emphasis added).)  

As AIC explained in its Initial Brief, it is not.  (AIC Init. Br. 38.)    

Staff also argues AIC “agreed” in Docket No. 12-0001 to Staff’s proposal here because 

                                                
7 For purposes of this case and in the interests of resolution, AIC would not contest a disallowance of the $1,700 
related to these two work descriptions. 
8 As AIC has noted, Staff’s draft rule in the pending rate case expense rulemaking in Docket No. 11-0711, on which 
Staff relies in part for its position on rate case expense in this proceeding, recognizes this.  (AIC Init. Br. 38, n. 3.) 
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the Commission’s Order in that proceeding provides that the costs incurred in 2011 and 2012 

related to that docket “will be considered as part of the proceedings related to the recovery of 

costs for those years.”  (Staff Init. Br. 24 (quoting Ameren Ill. Co., Docket 12-0001, Order, (Sept. 

19, 2012), p. 193.)  This is not correct.  The quoted statement from the Docket No. 12-0001 

Order says nothing about amortization periods.  Rather, it simply acknowledges the cost inputs 

used in Docket No. 12-0001 were based on the 2010 FERC Form 1, and, since there were no rate 

case expense costs incurred in 2010 related to Docket No. 12-0001, any Docket No. 12-0001 rate 

case expense would be reviewed in future dockets that addressed years where Docket No. 12-

0001 costs did occur (i.e., 2011 and 2012).  AIC did not “agree” to Staff’s multiple amortization 

periods, nor would it: Staff’s proposal is inconsistent with the plain text of the EIMA.   

Nevertheless, AIC’s single amortization period is consistent not only with the EIMA, but 

also with the Docket No. 12-0001 Order.  The 2011 component of the Docket No. 12-0001 rate 

case expense has been “considered” by Staff in this proceeding.  (See Staff Init. Br. 25 

(recommending recovery of over $500,000 of the expense as just and reasonable).)  As 

recognized by Staff, there is ample record evidence for the Commission to expressly find the 

2011 costs recoverable in rates.  The reasonableness of the 2012 cost component likewise will be 

“considered” in the next update proceeding.  That AIC proposes amortization of the Docket No. 

12-0001 rate case expense over a single 3-year period, consistent with the EIMA’s plain text, is 

unrelated to the ordering language Staff references. 

 AIC should not be penalized for opting into formula rates in January 2012 by foregoing a 

portion of the related rate case expense it incurred in the year prior, as would be the result of 

Staff’s position.  (See AIC Init. Br. 39.)  The EIMA does not permit the multiple amortization 

periods advocated by Staff.  See 220 ILCS 5/16-108.5(c)(4)(E).  The Commission should not, 



 

26 

either.  

4. Regulatory Commission Expense – Docket No. 11-0279 

Staff Would Penalize AIC for Participating in Infrastructure Modernization.   

Staff continues to maintain AIC’s Docket No. 11-0279 rate case expense—which it 

agrees is, in substantial portion, just and reasonable—should be disallowed because AIC made a 

“unilateral decision” to both file and withdraw that case.  (Staff Init. Br. 26.)9  In other words, 

Staff believes AIC should be penalized for electing to file a rate case—well before the EIMA 

was enacted—as permitted under Section 9-201 of the Act and then electing to become a 

participating utility under the EIMA (in order to take part in Illinois’ new infrastructure 

investment program to improve and modernize the State’s electrical grid).  But as Staff witness 

Ms. Ebrey agreed at hearing, the EIMA’s framework provides Illinois ratepayers a host of 

benefits.  She agreed the $50 million rate reduction recommended by Staff in this proceeding 

benefits ratepayers.  (Tr. 421, lines 16-18.)  She agreed AIC’s investment commitments under 

the EIMA benefit ratepayers.  (Id., 421-22.)  She agreed AIC’s performance obligations under 

the EIMA benefit ratepayers.  (Id., 420-22.)  Staff would discourage all this and penalize AIC for 

its participation.  The Commission should not. 

Despite Staff’s contention, AIC’s decision was not one-sided (or self-serving, as Staff 

implies), in any event.  At hearing, Ms. Ebrey agreed to the extent AIC believed its revenues 

were insufficient in early 2011 when it initiated Docket No. 11-0279, an Article IX rate 

proceeding was its only recourse.  (Tr. 418.)  She further agreed, once AIC elected to participate 

in the EIMA’s framework, neither AIC nor the Commission could direct whether Docket No. 11-

                                                
9 Staff appears to have abandoned the new standard for recovery of rate case expense it advocated in testimony.  
(ICC Staff Ex. 6.0, p. 14, lines 266-67 (arguing it is appropriate to disallow the expense because the dismissed 
electric case “did not improve or enhance the electric service to Ameren electric customers.”).)  As Staff must agree, 
that is not the standard for determining whether rate case expense is recoverable.  The standard is whether the 
expense is just and reasonable.  See, e.g., Consumers Ill. Water Co., Docket 03-0403, Order, (Apr. 13, 2004), p. 22.  
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0279 should continue.  (Tr. 419-20, 426, lines 8-9 (“I don’t think the Commission had the option 

not to dismiss 11-0279.”).)  Rather, as Staff recognizes, the Act “directs that once a utility opts to 

become a “participating utility,” any ongoing rate proceeding must be withdrawn.”  (Staff Init. 

Br. 27.)  Thus, AIC’s actions in this regard were made in compliance with Illinois law, and were 

anything but one-sided decisions.  This should not be ignored. 

Staff Concedes Its Piecemeal Disallowance Is at Odds with the Docket No. 11-0282 Order. 

 Staff reiterates in brief its alternative, piecemeal disallowance of the Docket No. 11-0279 

expense.  (Staff Init. Br. 27-28.)  As explained by AIC, that recommendation, which effectively 

finds the majority of the expense just and reasonable, is inconsistent with Staff’s wholesale 

disallowance of the expense.  (AIC Init. Br. 41-42.)  It also is contrary to the Commission’s 

Docket No. 11-0282 Order and Staff’s assessment of rate case expense in Docket Nos. 11-

0279/0282 (Cons.).  (Id.)  Staff now concedes that: “certain of these costs were considered in 

Docket No. 11-0279/11-0282 (Cons.) . . . .”  (Staff Init. Br. 28.)  Nevertheless, Staff argues 

because the invoices supporting some of the costs necessarily could not be provided in the 

consolidated dockets, it is proper to retroactively assess the rate case expense now.  (Id.)  But 

Staff does not explain how such a post-hoc, collateral examination of an expense is legally 

permissible.  Taken to its logical conclusion, Staff is suggesting any rate case expense 

determination could be revisited after a rate case final order is issued, because final invoices have 

only just been submitted.  But this would violate a host of basic ratemaking tenets, most notably, 

the prohibitions on retroactive and single-issue ratemaking.  See Business & Prof’l People for the 

Pub. Interest v. Ill. Commerce Comm’n, 146 Ill. 2d 175, 243-44 (1991).  Staff’s position also 

ignores that more than invoices alone support recovery of rate case expense, as the Commission 

aptly acknowledged in its Docket No. 11-0282 Order.  Ameren Ill. Co., Docket 11-0282, Order 

(Jan. 12, 2012), pp. 45-46. 
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Yet Staff continues to argue evolution of  “the Commission’s position on what is 

expected regarding recovery of rate case expense . . . since the filing of Docket No. 11-0282” 

permits it to ignore basic ratemaking principles and to retroactively assess the expense, citing 

Docket No. 10-0467 and the rate case expense rulemaking, pending Docket No. 11-0711.  (Staff 

Init. Br. 28.)  It does not.  Foremost, the Commission’s position on rate case expense has not 

significantly evolved since its January 2012 Order in Docket No. 11-0282.  Its Order in Docket 

No. 10-0467 and the Initiating Order in Docket No. 11-0711 preceded the Docket No. 11-0282 

Order, and the Commission made abundantly clear the substantial scrutiny it accorded AIC’s rate 

case expense in Docket No. 11-0282.  (AIC Init. Br. 43-44.)  Staff has not shown (and cannot 

show) what has changed since January 2012.  Moreover, Staff simply ignores that the rate case 

expense rulemaking is pending.  Its claim the “type of support [called for in those dockets] has 

not been provided for the costs Staff proposes should be disallowed” (Staff Init. Br. 28) is 

premature.  The Commission has not defined any specific documentation as required to support 

rate case expense.  Thus, invoices are not the end-all in Illinois, despite Staff’s apparent belief to 

the contrary.  (Tr. 429.)  Like its wholesale disallowance of the Docket No. 11-0279 rate case 

expense, Staff’s (inconsistent) piecemeal disallowance should be rejected. 

5. Deferred State Income Tax Expense 

The Briefs of Staff and CUB confirm agreement that (i) there is a reduction in deferred 

tax expense resulting from the state tax rate change, and (ii) it should be reflected for ratemaking 

purposes.  (Staff Init. Br. 28-30; AG/AARP Init. Br. 37-38.)  Although AG/AARP incorrectly 

states in its Brief (p. 39) that “Ameren offers no testimony or calculations indicating how the 

changing Illinois state income tax rates will impact its ADIT accounting or recorded deferred 

income tax expenses,” AG/AARP subsequently recognizes (p. 41) that AIC did provide such 

calculations on rebuttal. AG/AARP agrees with those calculations.  (AG/AARP Init. Br. 42.)  
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The only material dispute is how to reflect the tax savings amount for ratemaking purposes.   

As AIC explained in its Initial Brief (p.48), Section 16-108.5(c)(4)(F) provides for 

“amortization over a 5-year period of the full amount of each charge or credit that exceeds 

$3,700,000 for a participating utility that is a combination utility …”, and defines the 

circumstances that such charges or credits must relate in order to warrant amortization treatment 

under the provision.  220 ILCS 5/16-108.5(c)(4)(F) (emphasis added).  Accordingly, under 

Section 16-108.5(c)(4)(F), AIC is amortizing total credits of $4.137 million over 5 years, with 

1/5 of the cost included in operating expense in the amount of $827,000 and the remaining 4/5, 

or $3.310 million of the credit included in Rate Base.  (Ameren Exhibit 1.1, App. 7, line 29).  

This is also consistent with the charge for an incremental storm event that was deferred in AIC’s 

direct filing.  (Ameren Ex. 1.2, p. 77, lines 1-2.) 

Staff, AG/AARP and CUB oppose the amortization treatment of the deferred tax credit 

amount. Staff argues that “the tax credit resulting from the change in state income taxes is not a 

credit that occurs in a single calendar year 2011 but is rather the impact that will be realized in 

future periods…” (Staff Init. Br. 30.)  AG/AARP and CUB make similar arguments.  (AG/AARP 

Init. Br. 37-38; CUB Init. Br. 23-24.)  However, as AIC explained in its Initial Brief (p. 49), 

AIC's adjustment is limited to the impact on deferred income taxes in 2011—the  measured 

impact that is the basis for the amortization is actual 2011 income tax expense, as shown on the 

2011 FERC Form, not some future year amount.  (Ameren Ex. 19.0R, pp. 31, 33.)  Because the 

deferred tax amount is a credit “in the applicable calendar year” (2011), and exceeds $3.7 million 

in 2011, amortization is appropriate under the terms of the statute.  This treatment is consistent 

with the treatment of Electric Distribution Tax in Docket No. 11-0721, where the applicable year 

credit for which amortization was authorized under Section 16-108.5(c)(4)(F) was an accrual of 
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the Electric Distribution Tax credits for 2008-2010.  Commonwealth Edison Co., Docket 11-

0721, Order, (May 29, 2012), pp. 106, 108. 

CUB and AG/AARP argue that there is a “ratemaking policy” of allowing amortization 

only for “extraordinary events or costs, so as to avoid setting rates as if such unusual events 

occur in every year that new rates are in effect.”  (CUB Init. Br. 23.)  Because the deferred 

income tax credit is not “unusual, extraordinary or non-recurring”, they argue, this “policy” 

supports rejections of an amortization.  (AG/AARP Init. Br. 45.)  Staff also argues that “this 

section of the Act provides for unusual significant costs (credits) that occur in a calendar year to 

be spread over a longer period for recovery, such as storm expense.”  (Staff Init. Br. 29.)  But 

these policy arguments ignore the plain language of Section 16-108.5(c)(4)(F).  That Section 

defines specifically the type of events for which amortization treatment can be applied under the 

formula rate regime.  “Extraordinary events” are not included in the definition, or even 

mentioned.  But it does identify changes in the law “relating to taxes”, as one of the occurrences 

for which a “charge or credit” above the threshold can be amortized.  (And irrespective of the 

plain language of Section 16-108.5(c)(4)(F), significant and far reaching changes in tax law 

would nevertheless seem to be “extraordinary events”)  Thus, regardless of the parties’ 

pronouncements on “ratemaking policy”, the determination of what can be amortized under 

formula rates is determined by the plain language of Section 16-108.5(c)(4)(F).  

Staff, CUB and AG/AARP also continue to advance in Briefs the arguments made in 

testimony that the deferred tax credit should be netted against the increase in current income tax 

expense (of approximately $1.8 million), which produces an amount less than the $3.7 million 

threshold in the statute for amortization.  (AG/AARP Init. Br. 45; CUB Init. Br. 21-22; Staff Init. 

Br. 29-30.)  As AIC explained in its Initial Brief (pp.47-48), however, netting these amounts is 
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not contemplated by the statute.  Section 16-108.5(c)(4)(F) requires “amortization over a 5-year 

period of the full amount of each charge or credit.” (Emphasis added.)  The current tax increase 

and the deferred tax reduction are separate “charges or credits,” as CUB witness Mr. Smith’s 

characterization at hearing confirms.  (Tr. 455-56.)  The current tax increase is a separate 

“charge”.  The deferred tax reduction is a separate “credit.” (See Tr. 230-32, 456.)  The credit 

component of the tax rate change component exceeds $3.7 million.  (Ameren Ex. 19.0R (Stafford 

Sur.), p. 32.)  Because these two components are separate, they must be evaluated separately 

under the statute, and not “netted” as AG/AARP and CUB propose.  AIC’s treatment in this 

regard is consistent with the Commission’s Order in ComEd Docket No. 11-0721, in which the 

Commission authorized, per Section 16-108.5(c)(4)(F), amortization of an accrued credit amount 

for Electric Distribution Tax over a five year period, without netting the credits against current 

Distribution Tax expense.  ComEd., Docket 11-0721, Order, p. 108. 

Finally, AG/AARP argues that the effect of AIC’s proposal is to deny ratepayers 

participation now, or in future years, for the other 4/5 of permanent income tax expense savings 

experienced by AIC in 2011.  (AG/AARP Ex. 3.0, p. 32.)  But as Mr. Stafford explained, AIC's 

proposal is consistent with its treatment of the incremental storm event in 2011, which no party 

opposed.  (Ameren Ex. 19.0R, p. 32.)  As AIC explained in its Initial Brief (pp. 22-23), since the 

storm event occurred in the year prior to AIC's opt-in to formula rates and prior to the first 

calendar year true-up, AIC does not intend to continue the deferral and amortization of these 

costs in subsequent formula rate filings.  No party opposes this.  Accordingly, if the Commission 

agrees with AG/AARP that amortization of the remaining 4/5 deferred tax credit be made in 

future formula rate filings, the Commission must find that consistency requires continuation of 

the 4/5 charge for the single storm event in future formula rate filings. 
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For these reasons, AIC’s proposed ratemaking treatment of the deferred tax credit 

resulting from the change in Illinois tax rates is reasonable, consistent with the EIMA and should 

be approved. 

6. Section 9-277 Donations/Charitable Contributions 

In Docket No. 11-0721, Staff proposed a disallowance for donations to local economic 

and community development organizations.  The Commission rejected Staff’s disallowance.  

Commonwealth Edison Co., Docket 11-0721, Order (May 29, 2012), p. 98.  It held the donations 

were recoverable as “public welfare” donations under Section 9-227 of the Act.  Id.  And it 

found that local economic and community development organizations “serve a public need.”  Id.   

In Docket No. 12-0001, Staff proposed the same disallowance, but argued the donations 

should be disallowed because the recipients were not “charitable” organizations according to 

Section 501(c)(3) of the federal tax code.  The Commission rejected Staff’s disallowance again. 

Ameren Ill. Co., Docket 12-0001, Order (Sept. 19, 2012), p. 79.  It found Staff’s reliance on 

Section 501(c)(3) did not provide any “clarity” as to whether the donation was made “for the 

public welfare.”  Id.  Rather, it found the information and sworn testimony AIC provided the 

requisite clarity and demonstrated the donations at issue were made for the public welfare.  Id.   

In this proceeding, Staff proposes the same adjustment for the third time.  And for the 

third time, Staff has a new “silver bullet” theory of why the donations are not recoverable.  This 

time around, Staff now claims the donations were “membership fees” that AIC supposedly paid 

to local community and economic development organizations.  (Staff Init. Br. 31.)  (Staff 

changes horses in midstream on brief, presumably because the Commission rejected its principal 

theory of disallowance—the use of the IRS Code as a “filter”—in its final order in Docket No. 

12-0001.)  But Staff goes one step further.  Staff also claims these “membership fees” resulted in 

AIC receiving “corporate benefits.”  (Id.)  The “corporate benefits” Staff claims AIC received 
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were “member discounts,” the potential to be “involved in joint efforts to shape public policy and 

key issues affecting their business and their community,” and “advertisements of members’ 

products, services and web page links.”  (Id., pp. 31-32.)  Staff argues the Commission in its 

order in Docket No. 12-0001 “did not address whether AIC received or expected to receive 

benefits from its donation.”  (Id., p. 31.) 

The debate over the standard for disallowing donations to local community and economic 

development organizations has run its course.  The Commission already has ruled twice that 

donations to these groups are recoverable under Section 9-227 of the Act as donations “for the 

public welfare.”  The Commission already has found these groups “contribut[e] to the general 

good of the public.”  ComEd., Docket 11-0721, Order, p. 98.  Staff witness Ms. Chang admitted 

she was aware of the ComEd order, had read it, yet she said she didn’t see the need to discuss it 

in her testimonies.  (Tr. 274.)  She attributed her indifference because everything is not “cookie 

cutter” and she is a different witness than the Staff witness in the ComEd case.  (Tr. 277.)  If any 

other party deliberately ignored relevant precedent, Staff would be the first to cry foul and expect 

the party to be chastised by the Commission.  The standard for cost recovery under Section 9-

227 is whether the donation was made “for the public welfare.”  The Commission has made this 

clear.  The standard is not whether the recipient is tax-exempt under Section 501(c)(3) of the 

Internal Revenue Service Code (IRS).  And the standard is not whether the donor receives any 

ancillary benefits by virtue of the donation.  Staff’s focus should be on the purpose and use of the 

specific donation to the individual recipients, not on crafting a results-driven test to convince the 

Commission to exclude an entire category of donations. 

But there is a larger problem with Staff’s latest theory of disallowance of these donations: 

there isn’t any evidence to support it.  The entirety of Staff’s evidence is information about the 
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recipients that Staff found by reviewing the organizations’ websites.  (See ICC Staff Ex. 3.0R-C, 

p. 9; ICC Staff Ex. 8.0R-C, p. 8.)  (In total, Staff cites two organizational websites.)  This review, 

however, hasn’t identified any nexus between these donations and any benefits AIC allegedly 

received.  There isn’t any evidence AIC received “member discounts” for these donations.  There 

isn’t any evidence the recipients displayed AIC advertisements for these donations.  There isn’t 

any evidence these donations funded “joint efforts to shape public policy.”  There is no evidence 

whatsoever the donations in question were “membership fees” in return for services.  There isn’t 

even anything in the record that identifies a direct benefit that AIC supposedly received.  There 

is nothing to link the donations with “corporate benefits,” other than Staff’s own speculation.  In 

fact, Staff witness Ms. Chang puts the burden on AIC to answer what benefits are received.  (Tr. 

296.)  She blithely agrees she’s made no such effort in the scope of her review.  Staff cannot 

even point to a single discovery request where Staff inquired further on the specific use of these 

donations and whether AIC received any services in return.  Staff cannot even discern the 

difference between donations that promote charitable versus business interests. 

There also isn’t any evidence that the purpose of these donations was to receive 

“corporate benefits.”  Ameren witness Ms. Pagel testified that donations are given to local 

community and economic development organizations “without any expectation of obtaining a 

benefit.”  (Ameren Ex. 24.0 (Pagel Sur.), p. 8.)  Rather, the purpose of the donations is to fund 

organizations that strive to nurture the development of the communities that AIC serves.  

(Ameren Exs. 14.0 (Pagel Reb.), p. 8; 24.0, p. 9.)   The testimony of Ameren witness Ms. Pagel 

identifies the real and concrete benefits that AIC’s donations support: community-based labor 

surveys, initiatives with local community colleges, expansion of manufacturing operations, 

tracking of new businesses, promoting of workforce, and attraction of jobs.  (Id.)  The donations 
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to local community and economic development organizations benefit the communities AIC 

serves, not AIC.  Staff’s review of the recipients’ websites noticeably fails to mention that the 

founding mission of these groups is to enhance the local economies, not to provide “corporate 

benefits” to its donors.  Indeed, Ms. Chang admitted, albeit reluctantly, that these organizations 

promote economic development and result in a host of benefits being realized, including tourism 

and additional tax revenues for the communities.  (Tr. 269-270.)  Staff admits donations “for the 

public welfare” are those donations that “aids or promotes well-being or is for the benefit of the 

public as a whole.”  (Tr. 265.)  Staff admits that a “public welfare” donation does not have to 

benefit the entire service territory to be recoverable.  (Tr. 268.)  Staff admits that “the public” is 

“everyone.”  (Tr. 276.)  Given the breadth of Staff’s own definition of “public welfare,” it is hard 

to see how Staff can justify excluding economic interests as a public welfare interest. 

AIC has met its burden to demonstrate the use and purpose of the donations make them 

recoverable as donations “for the public welfare.”  Staff apparently, however, has decided that 

any donation to these groups, no matter how the funds are used or what purpose AIC had in 

giving those funds, should be disallowed.  There is no basis in the law or the record to support 

that categorical disallowance.  Staff’s “corporate benefits” theory, as the latest means to justify 

the end it wants, amounts to grasping at straws.  The Commission has found donations to local 

community and economic development organizations are made “for the public welfare.”  The 

Commission has found these groups “serve a public need” and “contribut[e] to the general good 

of the public.”  The number of businesses retained, the number of sites developed, the number of 

jobs created—these are measurable benefits to the communities.  The record does not support 

Staff’s theory that either the purpose or result of the donations was the receipt of benefits by AIC.  

The information gleaned from the websites of recipients is insufficient and does not overcome 
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the documentation and sworn testimony AIC provided on the donations.  Disallowances cannot 

be based on speculative theories or hypothetical benefits.  The Commission should reject (again) 

Staff’s proposed disallowance to remove these donations.  

V. REVENUES 

A. Uncontested or Resolved Issues 
B. Contested Issues 

1. Late Payment Revenues 

As AIC explained in its Initial Brief (p. 56), the Docket No. 12-0001 Order improperly 

assigns late payment revenues to delivery service that are not delivery service related.  Incorrect 

assignment or allocation of costs or revenues does not fix a problem–it creates one.  The 

evidence shows that approximately 45% of late payment revenues are attributable to distribution 

service costs recovered in rate base.  (AIC Init. Br. 56.)  The remaining late payment revenues 

are attributable to costs recovered through other tariffs and riders.  (Id.)  The outcome of 

AG/AARP’s proposal, however, trades one perceived injustice for another.  If, as AG/AARP 

recommend, 100% of late payment revenue is allocated to DS (delivery services) customers, then 

DS customers pay less than 50% of the costs but receive 100% of the benefit of the late payment 

revenues.  That means power supply and transmission customers receive zero benefit.  This result 

is imbalanced, unjust and violates the fundamental principle of cost causation.   

In an attempt to muddy the waters, AG/AARP characterizes AIC’s position as a desire to 

retain late payment revenues “to compensate for these prior Commission decisions.”  

(AG/AARP Init. Br. 48.)  What these prior decisions are is unclear.  What is clear, however, is 

that AG/AARP has completely missed the point.  If, as the AG proposes, late payment revenues 

should be assigned 100% to DS customers, cost causation and symmetry principles require that 

other costs currently allocated at less than 100% to DS customers should also be assigned to DS 
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customers at 100%.  For example, as shown on Ameren Exhibit 19.1, for 2011, AIC identified 

$2.156 million of ADIT related to power supply uncollectibles that are not currently in electric 

delivery services revenue requirement and not currently recovered through Rider PER or another 

Commission jurisdictional tariff.  (Ameren Exs. 19.0R (Stafford Sur.), p. 28; 19.1)  In this 

proceeding and Docket No. 12-0001, AG/AARP agreed with AIC that the ADIT asset for 

Uncollectibles should be allocated to DS revenue requirement using a form of functionalization, 

via AIC's proposed revenue allocator used for both uncollectible expense and late payment 

revenues.10  Since only the DS portion of uncollectible expense is allocated to revenue 

requirement using a revenue allocator, a functionalization approach provides symmetry for these 

adjustments.  Following AG/AARP’s logic, this amount of ADIT associated with uncollectibles 

should be entirely allocated to DS customers.  

Late payment revenues have the same characteristics as uncollectibles and ADIT for 

uncollectibles in that all three are affected by the amount of revenues on a customer's bill, and 

whether or not the customer takes power supply from AIC.  Accordingly, all three should be 

treated in a like manner—via a revenue-based allocation.  Evidently, AG/AARP believes a 

revenue allocator is appropriate when it lowers revenue requirement, as with as with ADIT for 

uncollectibles, but not with late payment revenues when it increases revenue requirement.  Under 

AG/AARP's proposal, the proverbial coin flip analogy would be: heads - AIC loses / tails - the 

customers win and AIC loses even more.   

The objective of this proceeding is to establish the appropriate level of electric delivery 

service revenue requirements.  Including late payment revenues not generated from electric 

                                                
10 Notably, AG/AARP specifically opposed ComEd's recommendation of including 100% of the ADIT Asset for 
Uncollectibles in rate base in Docket No. 11-0721, and instead proposed to functionalize this rate base asset in a 
manner similar to AIC in this proceeding and by AIC in Docket No. 12-0001.  Both CUB and Staff joined in that 
recommendation.  (Ameren Ex. 19.0R, p. 28.) 
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delivery services rates intentionally understates electric delivery service revenue requirement.  

AIC should not be penalized by an incorrect cost allocation for late payment revenues.  The facts 

in evidence in this proceeding support a different conclusion than reached in Docket No. 12-

0001 and proffered by Staff11 and Interveners in this proceeding. 

VI. RATE OF RETURN 

A. Overview 
B. Uncontested or Resolved Issues – Capital Structure/Rate of Return  

1. Rate of Return on Common Equity 
2. CWIP Accruing AFUDC Adjustment 
3. Cost of Short-Term Debt, including Cost of Credit Facilities 

C. Contested Issues – Capital Structure/Rate of Return 

1. Average or Year-End Capital Structure 

The only party to address the issue of average versus year-end capital structure in briefing 

is Staff.  Staff’s position is primarily based on the Commission’s ruling on Docket No. 12-0001 

on this issue. However, AIC has sought rehearing in Docket No. 12-0001 of the Commission’s 

determination to use average, instead of year end capital structure in setting formula rates.  AIC’s 

thus maintains its position as set forth in its Initial Brief. 

Staff also asserts that, “average capital structures are less sensitive to manipulation”.  

(Staff Init. Br. 35.)  However, Staff has presented no evidence that the “risk” of manipulation by 

AIC actually exists or has ever occurred. Thus, there is no record basis for this argument. 

2. Common Equity Ratio  

Staff proposes a reduction in AIC’s common equity ratio based upon an argument that 

assumes a flaw in Section 16-108.5, an incentive on the part of utilities to inflate equity, and an 

                                                
11 Staff witness Ms. Hathhorn agreed with AIC that supply related late payment revenues should not be attributed to 
electric delivery services revenue requirement in Docket No. 12-0001.  (Id., p. 29.)  Thus, Staff appears to disagree 
with itself on this issue.  
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automatic application of Section 9-230. (Staff Init. Br. 36-39.)  Staff’s argument fails for two 

important reasons.  First, the legal interpretations that serve as its foundations are fundamentally 

flawed.  Irrespective of Staff’s theoretical criticisms, Section 16-108.5 is clear, the participating 

utility’s actual capital structure for the applicable year is to form the basis for the capital 

structure used to set rates.  220 ILCS 5/16-108.5(c)(2).  Second, the record cannot sustain Staff’s 

imputed capital structure for any legally recognized cause, including Section 9-230. Virtually no 

evidence is offered to rebut the substantial AIC testimony that the capital structure was managed 

for legitimate utility ends, and that AIC’s capital structure did not facilitate any cross-

subsidization of risk or cost of capital.  (See AIC Init. Br. 64.) 

Staff argues in brief and in testimony that Section 16-108.5 “severs the inherent link” 

between the rate of return on common equity and risk associated with capital structure.  (Staff 

Init. Br. 36-37.)  Staff may not agree with the policy tenets that supported the passage of Section 

16-108.5 or might believe there is some better way to set electric rates, but such disagreement is 

irrelevant.  To assume the law is flawed and ask the Commission to set aside its clear and 

unequivocal directive to use the company’s “actual capital structure” is simply not a sustainable 

position.  Further, while Staff may feel there is incentive to inflate equity on behalf of 

management, Staff also must come forward with evidence to support such a contention is 

actually the case in light of AIC’s affirmative testimony supporting its capital structure.  As the 

Illinois Supreme Court clearly held, “…a hearing before the commission is not a partisan hearing 

with the commission on one side arrayed against the utility on the other, but that it is, instead, an 

administrative investigation instituted for the purpose of ascertaining and making findings of 

fact.”  Pullman Co. v. Ill. Commerce Comm’n, 390 Ill. 40, 46; 60 N.E. 2d 232, 235 (1945).  

Further, it is incontrovertible that Commission decisions may not be based on findings against 
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the manifest weight of the evidence.  Northern Moraine Wastewater Reclamation Dist. v. Ill. 

Commerce Comm’n, 392 Ill.App.3d 542, 556; 912 N.E.2d 204, 219 (2d Dist. 2009).  Thus, it is 

simply impermissible to sustain an adjustment based upon Staff’s critique of the operative law 

and supported only by supposition and innuendo about utility management’s incentives.  

Further, from a policy perspective, there is no cause to institute some prospective 

limitation on capital structure, as the very section under which this case is styled, Section 16-

108.5, requires that the capital structure be based upon the actual capital structure for the 

participating utility for the applicable calendar year.  Pursuant to that section, each year the rates 

are updated for ten years.  Accordingly, AIC simply cannot inflate the equity percentage for the 

purpose of setting rates and then abandon that capitalization because it must face reconciliation 

and update each and every year by operation of law.  

Compounding the non-compliance with Section 16-108.5, Staff’s adjustment is also 

premised on a misapplication of Section 9-230.  Whether Section 9-230 is a “mandatory 

directive” (Staff Init. Br. 56) is not the point. (And it is equally true Section 16-108.5 contains a 

legislative directive which specifically requires use of the AIC’s actual capital structure barring 

imprudence, unreasonableness, or unlawfulness—none of which is demonstrable from the record 

in this case.)  Section 9-230 requires an evidentiary analysis.  It is not some incantation, whereby 

once uttered, dictates unquestioned adoption of whatever adjustment Staff has proposed.  Section 

9-230 requires that any incremental risk or cost of capital “which is the direct or indirect result of 

the public utility's affiliation” be removed from the cost of capital used to set utility rates.  In 

order to do that, there must be some measure of the increment of said risk or cost and some 

evidence that such increment is the “result” of the affiliation.  Staff offers neither.  In the instant 

docket, AIC clearly sets forth an explanation of the rationale for its targeted capital structure.  
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(Ameren Exs. 2.0 (Martin Dir.) pp. 3-4; 12.0 (Martin Reb.) pp. 3-8; 21.0 (Martin Surr.) pp. 5-8.)  

AIC witness Mr. Ryan Martin testified that AIC’s capital structure is prudent and reasonable, and 

explained that AIC’s cost of capital is not impacted by virtue of any unregulated affiliate.  

(Ameren Ex. 12.0 (Martin Reb.) pp. 3-8.)  Furthermore, as AIC’s Initial Brief explains in detail, 

other evidence external to AIC that was admitted during the hearing, namely recent credit agency 

reports, corroborates this testimony.  (See AIC Init. Br. 65; Tr. 336-42; AIC Cr. Ex. 5 and 6) 

Staff’s entire Section 9-230 argument is premised upon its insistence that whenever a 

parent company’s capital structure is lower than its utility, which is a participating utility 

pursuant to Section 16-108.5, then the imputation of the parent’s capital structure is 

automatically required.  (Tr. 346-47.)  This argument asks the Commission to not only ignore the 

facts in evidence, it also asks the Commission to ignore the clear purpose and intent of Section 

16-108.5.  AIC is at the threshold of a 10-year infrastructure modernization plan pursuant to 

Section 16-108.5, that among other requirements, includes a $625 million dollars in incremental 

capital investment in Illinois.  (See Tr. 319-21.)  Clearly, there is ample cause for the 

conservative management of AIC’s capital structure, particularly given the inevitability that it 

will further leverage at least part of this incremental capital requirement to meet the ends of 

EIMA.  It should not be without consideration that the Company’s credit ratings presently sit 

barely above junk status.  (Ameren Ex. 21.0 (Martin Sur.) p. 5.)  Ratings agencies cite 

uncertainty about the regulatory environment that, as noted by Ms. Phipps, has been recognized 

since the lifting of the rate freeze in 2007.  (Tr. 337; see also AIC Cr. Ex. 5 and 6.) 

The Commission recently rejected a similar Staff adjustment, in Illinois American Water 

Company (IAWC) most recent rate case docket.  Staff urged the Commission to impute IAWC’s 

parent company capital structure.  The Commission appropriately overruled that argument, citing 
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that the evidence did not warrant such an adjustment premised upon a Section 9-230 analysis.  

Illinois-American Water Co., Docket No. 11-0767, Order (Sept.19, 2012), p. 79.  The 

Commission should do the same in this instance.   The record in this docket only supports one 

conclusion: AIC’s actual per period capital structure should be used to set rates.  

3. Common Equity Balance—Purchase Accounting  

The issue presented in this proceeding with regard to purchase accounting is no different 

than the issue addressed in Docket No. 12-0001.  Despite the new arguments Staff presents in 

briefs, the facts are the same and the conclusions should therefore be sustained.  Staff’s 

arguments presented in brief actually run counter to the sworn testimony of its own witness.  In 

testimony from Docket No. 12-0001 and incorporated by referenced attachment in this Docket, 

Staff stated as follows in plain terms: 

I am not challenging the accuracy of AIC’s calculation of its purchase accounting 
adjustments.  Rather I am disputing how those adjustments should be treated for 
the purpose of setting rates.   

(Staff Ex. 9.0, Attach. A, p. 16) 

Despite the absence of a single piece of Staff accounting testimony addressing this issue, 

Staff now claims that AIC has violated the accounting ordered by the Commission in Docket No. 

04-0294.  (Staff Init. Br. 43.)  The only witness to testify on the matter of purchase accounting 

was Ms. Phipps, who is not a CPA or accountant by trade.  (Staff Ex. 4.0, p. 1.)      

Ironically, Staff’s position would in and of itself violate the Docket No. 04-0294 Order 

because it asks the Commission to abandon the ratemaking adjustments it ordered in that 

proceeding.  In that docket, the Commission ordered the Company to reverse the effects of 

purchase accounting for “all regulatory purposes,” which would necessarily include capital 

structure.  Ill. Power Co., Docket 04-0294, Order (Sept. 22, 2004), pp. 33-23.   

As briefed, Staff confuses the term “purchase accounting” with the concept of “purchase 



 

43 

accounting adjustments,” which are intended to reverse the effects of purchase accounting.  

Purchase accounting adjustments were the regulatory accounting adjustments ordered by the 

Commission as a result of Illinois Power Company’s acquisition by Ameren Corp.  Staff now 

asks plainly to abandon such adjustments as follows: “Therefore, Staff recommends that the 

Commission adopt its proposed adjustment to remove all purchase accounting adjustments, 

including goodwill, from the Company’s capital structure.”  (Staff Init. Br. 43.)   

As worded, this recommendation puts AIC in an awkward position.  To the extent all 

purchase accounting adjustments are removed, including goodwill, AIC would actually have a 

substantially higher equity percentage that when it filed the case because the purchase 

accounting adjustment for goodwill is negative.  (See Ameren Ex. 1.0 (Stafford Dir), pp. 12-13.)  

The literal effect removing the regulatory accounting adjustments is the reversal of the 

accounting ordered by the Commission in Docket No. 04-0294.  Of course, this cannot be Staff’s 

true intent.  Rather, AIC interprets this recommendation to essentially be a poorly worded 

request to revisit the issue, which has already been decided in Docket Nos. 11-0282 and 12-0001.  

AIC only asks the Commission to continue to honor the accounting treatment provided in Docket 

No. 04-0294, as it has done in the two recent dockets addressing the subject. 

On page 42 of its Brief, Staff attempts to attribute an odd admission to AIC, noting “AIC 

admits it has not reversed the effects of net income-related purchase accounting on its financial 

statements.”   (Staff Init. Br. 42.)  No citation to the record is provided for this argument.  More 

importantly, the statement itself is nonsense.  The purchase accounting adjustments ordered by 

the Commission in Docket No. 04-0294 are for the purpose of reversing the effects of financial 

accounting rules.  Ill. Power Co., Docket 04-0294, Order, p. 33.  The financial books and 

accounts of AIC reflect purchase accounting and goodwill.  If they did not, the Commission 
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would have no reason to order their removal for ratemaking purposes.   

The Commission should ignore the novel and extra-record arguments of Staff and, 

recognizing the issue and facts are the same, sustain its well-reasoned finding in Docket No. 12-

0001.   

4. Balance and Embedded Cost of Long-Term Debt 

This issue has been fully addressed in AIC’s Initial Brief.  (AIC Init. Br. 68.)  

5. Balance and Embedded Cost of Preferred Stock 

This issue has been fully addressed in AIC’s Initial Brief.  (AIC Init. Br. 68.) 

VII. COST OF SERVICE AND RATE DESIGN 

A. Uncontested or Resolved Issues 

1. Consistency with Docket No. 12-0001 

VIII. FORMULA RATE TARIFF – RECONCILIATION 

A. Uncontested or Resolved Reconciliation Issues  
B. Contested Reconciliation Issues 

1. Average or Year-End Reconciliation Rate Base 

Despite the extensive testimony presented by their witnesses on the subject of 

reconciliation rate base in this proceeding (AG/AARP Ex. 2.0, pp. 16-19; CUB Ex. 1.0, pp. 40-

48), AG/AARP and CUB now wish to emphasize that the issue is to be determined in AIC’s 

initial formula rates filing (Docket No. 12-0001).  Once established, these parties argue, the 

formula rate tariff cannot be “tinkered” with in annual update proceedings.  (AG/AARP Init. Br. 

53.)  AIC does not dispute that the Commission cannot order changes to the structure or 

protocols of the performance-based formula rate approved under Section 16-108.5(c) in an 

annual update proceeding under Section 16-108.5(d).  But AIC has sought rehearing in Docket 

No. 12-0001 on the reconciliation rate base issue, and that issue is subject to appeal in Docket 

No. 11-0721.  As explained in its Initial Brief, AIC must continue to contest the issue to preserve 
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its arguments.   

AIC’s position on this issue is set forth in its Initial Brief (pp. 69-73.)  AIC wishes only to 

make two points in reply.  First, AG/AARP (see Init. Br. 59) and CUB (see Init. Br. 27) broadly 

appear in agreement with the Docket No. 12-0001 Order (p. 175) that the language of the EIMA 

is subject to the Commission’s interpretation on the issue of reconciliation rate base.  As 

AG/AARP states, “it is clearly within the Commission’s authority and discretion to resolve the 

issue.”  (AG/AARP Init. Br. 59.)  It is AIC’s position that the plain language of the EIMA is 

determinative (see AIC Init. Br. 69-72), and no “interpretation” is required—consistent with the 

principle that the first and foremost source for determining the intent of the legislature is the 

plain language of the statute.  Collinsville Comm. Unit Sch. Dist. No. 10 v. Regional Bd. of Sch. 

Trustees of St. Clair Cty., 218 Ill. 2d 175, 186 (2006) (“The language of the statute, which must 

be given its plain and ordinary meaning, is the best indicator of the legislature’s intent.”).  

However, to the extent interpretation is required, the fact that the EIMA does not refer to the use 

of averages when referring to reconciliation rate base, but the legislature has specified use of 

averages elsewhere in the EIMA (and routinely used the concept of annual averages throughout 

the Public Utilities Act) is dispositive.  In re J.L., 236 Ill. 2d 329, 341 (2010) (finding it is 

generally presumed the legislature acts intentionally and purposely in the inclusion or exclusion 

of the different terms). 

Second, AIC notes that the evidentiary record on reconciliation rate base in this 

proceeding provides information not available on the evidentiary record in Docket No. 12-0001.  

The record in this case contains confirmation from the Illinois House of Representatives itself 

that the plain language of the EIMA means what it says: a year-end rate base should be used for 

reconciliation.  House Resolution 1157 provides in pertinent part: 
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WHEREAS, The Energy Infrastructure Modernization Act also provides that the 
final year-end cost data filed in FERC Form 1 should generally be used to 
determine rates; and 

WHEREAS, No statutory authority was given to the Illinois Commerce 
Commission to set rate base and capital structure using average numbers that do 
not represent final year-end values reflected in the FERC Form 1, and the Illinois 
Commerce Commission's use of such average is contrary to the statute; 

* * * 

Resolved, by the House Of Representatives of the Ninety-Seventh General 
Assembly of the State of Illinois, that we express serious concerns that the Illinois 
Commerce Commission Order, entered on May 29, 2012 in Commission Docket 
No. 11-0721, fails to reflect the statutory directives and the intent of the Illinois 
General Assembly by: … (3) determining rate base and capital structure using an 
average, rather than the year-end amounts as reflected in FERC Form 1. 

(Ameren Exhibit 18.1.)  

2. Interest Rate on Under/Over Reconciliation Balances 

In Docket No. 12-0001, the Commission determined that the reconciliation interest rate 

should be set at the short-term debt rate.  AIC has requested rehearing on that issue.  The law and 

the facts regarding the reconciliation interest rate are the same in this proceeding as in Docket No. 

12-0001. 

Section 16-108.5(c) of the EIMA provides that the formula rate tariff approved by the 

Commission must “provide for an annual reconciliation, with interest . . . .”  220 ILCS 5/16-

108.5(c).  AIC proposed that the carrying cost rate applicable to over-or under-collection 

amounts determined in a reconciliation proceeding should be equal to the weighted average cost 

of capital (WACC).  

The WACC is the only proposed interest rate that complies with the statute.  The EIMA 

directs the Commission to allow a participating utility to recover the full cost of providing 

delivery services.  See 220 ILCS 5/16-108.5(c)(1) (“[t]he performance-based formula rate 

approved by the Commission shall ... [p]rovide for the recovery of the utility's actual costs of 
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delivery services”); see also 220 ILCS 5/16-108.5(c) (“charges for delivery services shall be cost 

based, and shall allow the electric utility to recover the costs of providing delivery services”). 

Thus, the WACC—which is what the Company actually pays for capital—is the only interest 

rate that will fully compensate the Company for the capital that was employed in the event of 

under collection.   

Under Section 16-108.5(c)(2), “the performance-based formula rate approved by the 

Commission” should “[r]eflect the utility’s actual capital structure for the applicable calendar 

year, excluding goodwill.”  By deeming AIC to have financed this significant portion of its 

capitalization solely with debt, as all of the other reconciliation interest proposals do, these 

proposals would shift the overall capital structure financing AIC’s operations in direct 

contravention of the Act’s directive that the formula rate reflect a utility’s actual capital structure, 

unless shown to be unreasonable or imprudent.  220 ILCS 5/16-108.5(c)(2). 

The use of a short-term debt rate would not compensate AIC for its actual costs of 

accessing capital in the markets to fund investments required under the statute.  It effectively 

would require AIC to alter its capital structure to fund reconciliation amounts with a certain mix 

of debt, irrespective of: the consequences of using only debt on AIC’s financial condition and 

credit ratings; whether such funding is prudent; and whether such funding is practicable.   

AIC continues to believe that the Commission’s order in Docket No. 12-0001 violates the 

statute’s requirement that the formula rate “include a cost of equity....” 220 ILCS 5/16-

108.5(c)(3).  That cost is reflected in the WACC. When the legislature intended for the 

Commission to apply an interest rate different from the utility’s WACC in a specific context, it 

said so.  See 220 ILCS 5/16-108.5(c)(4)(D) (allowing debt-only return on pension asset).  There 

is no support for any claim that the legislature intended or authorized the Commission to use 
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anything other than the utility’s WACC when calculating the financing costs of the reconciliation 

deferral.  See Aurora Pizza Hut, Inc. v. Hayter, 79 Ill. App. 3d 1102, 1105-06 (1st Dist. 1979)  

(“An elementary canon of statutory construction teaches us that where the legislature uses certain 

words in one instance, and different words in another, different results were intended.” (citing 

Illinois State Toll Highway Auth. v. Karn, 9 Ill. App. 3d 784 (2nd Dist. 1973)). 

The Commission bases its finding on a faulty assumption that reconciliation amounts do 

not represent or require permanent financing, and that they would either displace or require only 

short-term debt. Reconciliation amounts, however, are not short-term.  Short-term debt is debt 

issued for a period of less than one year.  83 Ill. Admin. Code § 285.115.  Reconciliation 

amounts, however, will not be recovered or refunded within one year.  Under the protocols laid 

out in the EIMA, an under-recovery experienced in Year 1 will be the subject of an update filing 

in Year 2 and will be reflected in rates in Year 3.  Necessarily, any under-recovery in Year 1, 

will not be fully recovered until the end of Year 3, meaning that the recovery period is two years.  

The Commission is thus requiring that an investment with a life beyond one year be funded with 

debt issued for less than one year.  (Ameren Ex. 9.0 (Nelson Reb.), pp. 11-12.) 

3. Average or Year End Capital Structure 

 This issue is addressed in AIC’s Initial Brief and Section VI.C.1. 

IX. OTHER 

A. Resolved or Uncontested Issues 

1. Original Cost Determination 
2. Uncollectibles Expense 
3. Coordination with Docket No. 12-0001 

AIC notes that it provided the conforming schedules requested by Staff, as discussed in 

its Initial Brief, to all parties on October 8, 2012. 

4. AFUDC Rate – Plant Balances 
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5. Reporting of Plant Additions Pursuant to Section 16-108.5(b) 
6. Income Taxes – Interest Synchronization 
7. Gross Revenue Conversion Factor 
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