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ILLINOIS COMMERCE COMMISSION 

 

 

 

AMEREN ILLINOIS COMPANY   ) 

d/b/a Ameren Illinois,     ) Docket No. 12-0244 

Petitioner      ) 

       ) 

Smart Grid Advanced Metering    )  

Infrastructure Deployment Plan   )  

      

 

THE PEOPLE OF THE STATE OF ILLINOIS’ 

RESPONSE TO AMEREN ILLINOIS COMPANY’S MOTION TO STRIKE 

PORTIONS OF THE INITIAL BRIEF OF THE PEOPLE OF THE STATE OF ILLINOIS 

 

The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois, in accordance with the schedule established by the Administrative Law Judges, 

hereby respond to Ameren Illinois Company’s (“Ameren”, “the Company” or “AIC”) Motion to 

Strike Portions of the Initial Brief of the People of the State of Illinois, filed on October 4, 2012. 

I. INTRODUCTION 

 In its Motion to Strike certain portions of the People’s Initial Brief in this proceeding, 

AIC claims that the People’s fallback request that the Commission adopt the same metrics and 

reporting requirements as required of Commonwealth Edison Company (“ComEd”) in Docket 

No. 12-0298 (should the Commission deem the Company’s revised AMI Plan cost-beneficial) 

were undefined and “unknown”, and that discussing the metrics and the ComEd Order in the AG 

Brief violated the Company’s due process rights.  AIC Motion at 2, 4-6.  In addition, the 

Company argues that the AG’s recommendation went beyond the scope of rehearing.   

As discussed below, these arguments fail, first, because AIC’s claims that it was denied 

due process are simply untrue.  The Company, in fact and in law, had ample opportunity in both 

the discovery process dictated by Part 200.335 of the Commission’s rules and through cross-
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examination at the September 20, 2012 hearing, to explore what Mr. Hornby was recommending 

when he stated that, should the Commission accept the AIC AMI Plan as cost-beneficial, the 

metrics and reporting requirements adopted for ComEd should be similarly applied to AIC.  

Ameren, however, chose not to attempt to clarify its alleged confusion.  It propounded no 

discovery on the issue and waived cross-examination of Mr. Hornby.   

Second, the People’s request in brief that utilities be held to the same performance 

standards and metrics under the provisions of new sections 16-108.5 and 16-108.6 as those 

required of ComEd is not beyond the scope of this rehearing. These recommendations were 

inextricably linked to the finding in Mr. Hornby’s testimony that the Plan was not cost-

beneficial.  The Motion should be denied.  

I. THE AG’S RECOMMENDATION THAT THE COMMISSION ADOPT 

SIMILAR REQUIREMENTS OF AIC AS WERE IMPOSED UPON COMED 

WERE NOT “UNKNOWN” TO AMEREN, NOR WAS IT THE BASIS OF ANY 

DUE PROCESS VIOLATION. 

 In its Motion, AIC claims that (1) no explanation was offered as to why the Commission 

should require AIC to comply with proposals put forth in a different proceeding; (2) no evidence 

was presented to support the imposition of these proposals on AIC, and (3) the AG did not 

identify what the “metrics” were, what the “stakeholder outreach” was supposed to be, or what 

“reporting requirements” were being proposed.  AIC Motion at 1-2.  Ameren further claims that 

“[b]ecause the AG’s recommendations were unknown, AIC did not have the opportunity to 

respond to the relevance or merit of the recommendations in its rebuttal testimony.”  Id. at 2.  

These arguments amount to mere rhetoric, and are more appropriately presented in a Reply Brief 

– not a Motion to Strike. 



3 
 

Essentially, AIC’s complaint is one of due process.  It suggests that because the Company 

considered Mr. Hornby’s recommendation vague, the AG’s argument in its Initial Brief 

addressing the ComEd Order and the principle of treating formula rate companies similarly 

under the new formula rate provisions of the Act somehow constituted an attempt to unveil “new 

positions or buttress vague assertions with new evidence.”  AIC Motion at 5.   This argument, 

however, is invalid and should be rejected.   

First, Mr. Hornby’s testimony was clear.  To summarize, he concluded the following: 

(1) If the Commission accepts the AMI plan, Ameren will start 

recovering the costs of the Plan from all customers as soon as the 

Commission approves rate recovery;  

(2) Even if the Company’s projections of costs and benefits prove 

to be accurate, the average customer will not begin receiving a net 

benefit from the AMI Plan until 2025.  

(3) There is a risk that actual benefits to customers may prove to be 

substantially less than the Company’s projections; and  

(4) His analysis of the revised AMI Plan under the Total Resource 

Cost Test indicates that it is not cost-effective.  

AG Ex. 1.0 at 29-30.  Mr. Hornby further noted that “Ameren is in fact proposing to bear little, if 

any, of that financial risk” that the future actual benefits from the AMI Plan may prove to be 

significantly less than those it projected.  It is proposing that its ratepayers bear the majority of 

the financial risk of actual benefits being much lower than projected.”  Id. at 29.  In recognition 

of the possibility that the Commission may, notwithstanding the evidence, approve the deficient 

AMI Plan, and in light of the significant risk AIC ratepayers are being asked to assume, he made 

three recommendations that the Commission should adopt if they found the Plan to pass the cost-

beneficial test: 

(1) Consider the limited societal benefits and financial risk 

imposed on customers in all future ratemaking proceedings related 

to recovery of AMI Plan costs; 
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(2) Require the Company to work with stakeholders to identify 

additional initiatives to increase the value of the AMI Plan to the 

majority of customers; and 

 

(3) Require the Company to adopt the same metrics and 

stakeholder outreach as the Commission ordered in the 

Commonwealth Edison AMI proceeding, as well as the same 

reporting requirements. 

 

Id. at 30.  To suggest now that these recommendations were unclear is to suggest that the 

reference to the metrics required of ComEd were not listed in that Commission Order and that 

the Order was locked away and unavailable to the Company.   

The People made clear in their brief the reasons why it was appropriate to adopt the same 

modifications to the metrics and filing requirements for Ameren as is being required of ComEd.  

The rationale for the Commission’s conclusion in Docket No. 12-0298 adopting the additional 

metrics was specifically tied to its finding that the key assumption driving the ComEd AMI Cost-

Benefit analysis, the discount rate, was flawed.  In that case, the Commission highlighted the fact 

that the discount rate used by ComEd was too low to accurately reflect the risks faced by 

ratepayers, who are funding the costs of AMI.  ComEd had used a 30-year U.S. Treasury bond 

rate of 3.087% as the selected discount rate.  The Commission’s Order, however, specifically 

rejected the use of a U.S. Government-backed Treasury bond rate as an acceptable discount rate 

to reflect customer risk inherent in the funding of AMI investments.  See AG Initial Brief at 30-

31.  Although the Commission ultimately approved the ComEd Plan, the Commission made 

several modifications to the metrics and monitoring requirements of the Plan in an effort to help 

ensure the cost-effectiveness of the technology, and to ensure that ratepayers of various 

demographic groups were not harmed by both the expense and automatic disconnect capability 

of the meters.   
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 As the People discussed in their Initial Brief, these same concerns apply to this docket.  

This is the central point of the AG Brief discussion that is the subject of AIC’s Motion.  The 

Commission Order implementing the new metrics did not note any characteristic unique to the 

ComEd service territory for purposes of adopting the new metrics.  Instead, the Commission 

highlighted the fact that “[t]here is the possibility that AMI could disproportionately harm certain 

populations because of the operational ability of ComEd to disconnect customers sooner and 

there is a corresponding concern that these are the very populations that will not take part in the 

benefits of lower bills through programs such as the PTR, RRTP, or other potential future 

dynamic pricing options.”  Id.  Having made this observation, the Commission then adopted the 

metrics listed at pages 30 and 31 of the People’s Brief.  These same observations apply to 

Ameren’s Plan. 

 Regardless of AIC’s opinion of the People’s recommendation, both in the Hornby 

testimony and in briefing, the Company had ample opportunity to investigate, respond to or 

question Mr. Hornby on the recommendation.  Ameren cites an extensive list of cases that 

discuss due process rights, including the right to be heard and cross examine witnesses. AIC 

Motion at 4-5. However, Ameren was denied none of these rights. First, AIC failed to take 

advantage of the discovery opportunities made available to it under the Commission’s Rules of 

Practice.  Part200.335 of the Rules provides ample opportunity, under the discovery provisions 

of the Illinois Rules of Civil Procedure, to investigate a party’s position. 83 Ill.Admin.Code Part 

200.335.  As noted above, Mr. Hornby was clear that he believed the same metrics adopted in the 

Commission’s ComEd Order of May 24, 2012 should apply in this case.  The fact that Ameren 

chose not to question Mr. Hornby on that recommendation in discovery or reply to it in its 
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rebuttal testimony is no fault of the People.  In this regard, Ameren’s suggestion that its due 

process rights were violated falls flat. 

Notwithstanding this failure on AIC’s part to investigate Mr. Hornby’s position through 

discovery, the Company also had the right to cross-examine Mr. Hornby at the September 20, 

2012 hearing.  It chose not to do so.  Again, that is not the fault of the People.  Ameren simply 

chose not to avail itself of that right.  That is no reason to strike portions of a brief that describe 

(1) a Commission order and (2) why certain of that Order’s conclusions should be applied to 

Ameren.  Such content is a regular part of briefs filed with the Commission.  In the instant case, 

the People simply cited the applicable authority (in this case, a prior Commission order, and the 

conclusion and rationale adopted in the Order) and applied that authority to the facts of this case 

(the inappropriate discount rate employed in the AIC study, the exorbitant risk being foisted 

upon ratepayers, and the potential remedies to that deficiency).  Ameren has an opportunity in its 

Reply Brief to respond to those arguments.  There simply is no legitimate basis to strike the 

People’s arguments on this point. 

II. THE PEOPLE’S RECOMMENDATION THAT THE SAME REPORTING 

REQUIREMENTS AND METRICS THE COMMISSION REQUIRED OF 

COMED BE APPLIED TO AMEREN IS NOT BEYOND THE SCOPE OF 

REHEARING. 

   

Ameren also argues that the Commission’s rehearing order sought review of only one 

statutory requirement:  the cost-beneficial standard.  AIC Motion at 4.  The Company opines that 

the People could have, but did not, seek rehearing on other issues, such as whether the Plan 

contains sufficient metrics, consumer outreach and reporting requirements.  Id.  These arguments 

also are wanting as a basis for striking the material in question.    

First, if Ameren believed Mr. Hornby’s recommendation to require the Company to adopt 

the same metrics and stakeholder outreach as the Commission ordered in the ComEd AMI 
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proceeding was somehow outside of the scope of rehearing, it could have filed a motion to strike 

Mr. Hornby’s testimony on that point.  Again, it chose not to avail itself of this opportunity. 

Second, Mr. Hornby’s recommendation and the AG discussion of that recommendation 

within the context of the relevant ComEd order and the facts of this case were not beyond the 

scope of rehearing.  As noted above, Mr. Hornby specifically challenged the inputs and 

assumptions relied upon by Ameren in its cost-benefit analysis, including the discount rate and 

demand response benefits.  He concluded that the Plan was not cost-beneficial.  As a fallback 

position, however, Mr. Hornby referenced certain actions the Commission could take to make 

the AMI Plan both more beneficial and less potentially harmful to ratepayers.  This fallback 

position is inextricably linked to his analysis of the cost-benefit study.  Accordingly, it is not 

beyond the scope of rehearing. 

Finally, the notion that the People should have sought rehearing on the appropriate 

metrics, consumer outreach and reporting requirements after the Commission specifically 

rejected the Ameren AMI Plan as a whole makes no sense.  The AG’s position in the docket 

below was that the Plan should be rejected.  The Commission concurred.  There was no reason 

for rehearing from the People’s perspective, and certainly no need to re-visit metrics and 

reporting requirements for a Plan that had been rejected.  This argument, too, is invalid.   
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III. CONCLUSION 

 WHEREFORE, the People request that the Commission deny Ameren’s Motion to Strike 

for all of the reasons stated above. 

 

Respectfully Submitted,  

 

The People of the State of Illinois 

    By LISA MADIGAN, Attorney General    

 

     By:_______/s/______________________________ 

     Karen L. Lusson, Sr. Assistant Attorney General 

     Public Utilities Bureau  

100 West Randolph Street, Floor 11 

     Chicago, Illinois 60601 

     Telephone: (312) 814-1104 

     Fax: (312) 814-3212 

     Email: klusson@atg.state.il.us 

 

Dated:  October 10, 2012 
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