
Settlement agreement, she did question "whether any Settlement Agreement 
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provision ... can lawfully narrow the grounds on which divestiture may be ordered, or 

prescribe a standard of proof for such an order ... ,,308 In other words, she expressed 

concern that the Commission would waive its statutory authority by accepting the 

condition. 

The usefulness of the severance provision hinges in the first place on whether we 

possess the authority to order divestiture of a utility under exigent circumstances, a 

question this Commission has thankfully never had to answer. Our statute provides that 

"[aj public service company shall furnish equipment, services, and facilities that are safe, 

adequate, just, reasonable, economical, and efficient, considering the conservation of 

natural resources and the quality of the environment.,,309 The General Assembly has 

granted us certain specific statutory powers to see to it that our public service companies 

accomplish this, starting with PUA § 2-112: 

(a) Jurisdiction. To the full extent that the Constitution and laws of 
the United States allow, the Commission has jurisdiction over each 
public service company that engages in or operates a utility 
business in the State and over motor carrier companies as provided 
in Title 9 of this Article. 

(b) General powers. (1) The Commission has the powers 
specifically conferred by law. 

(2) The Commission has the implied and incidental powers needed 
or proper to carry out its functions under this division. 

(c) Liberal construction. The powers of the Commission shall be 
construed liberally. 

Focusing on the precise tools granted to us by the legislature, we are authorized to adopt 

regulations "that prescribe standards for safe, adequate, reasonable, and proper 

308 Id. at 10. 
309 PUA § 5-303. 
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regulations and "by order, as the Commission considers necessary, require changes and 

additions in the service of any public service company or gas master meter operator, 

including: (i) repairs or improvements in plant; (ii) increase in motive power; and 

(iii) change in schedule or manner of operations.,,311 The primary explicit enforcement 

tool provided the Commission by the legislature is the power to levy civil fines. 312 As 

noted by OPC, the Commission also grants public service companies the right to exercise 

. fr h' 313 d . h C .. k h t h' 314 Its anc 1se, an m extreme cases, t e ommlSSlOn can revo eta aut onty. 

Although these powers have been granted specifically, they do not constitute the 

full range of our legal authority. As already noted, PUA § 2-1l2(b)(2) grants us "implied 

and incidental powers needed or proper to carry out its functions." Maryland courts on 

several occasions have found administrative agencies have implied powers to fashion 

remedies not specifically authorized by statute. "Although administrative agencies exist 

by statute, the absence of express statutory or regulatory authority does not necessarily 

preclude an agency's power to order specific remedies.,,315 The initial step is an 

examination of the statutory scheme creating the agency. "[I]n determining whether a 

state administrative agency is authorized to act in a particular manner, the statutes, 

legislative background and policies pertinent to that agency are controlling.,,316 "Where 

the legislature has properly and broadly delegated regulatory authority to an agency, we 

310 PUA § 5-101(a). 
311 PUA, § 5-101(c)(2). 
312 See PUA §§ 13-201 and 13-202. 
313 OPC Reply Brief, pp. 4 -43. 
314 PUA, § 5-201. Highfield Water Co. v. Public Service Commission, 46 Md. App. 332, 416 A.2d 1357, 
cert. denied, 288 Md. 736 (1980). 
315 Dept. o/Economic and Employment Development v Lilley, 106 Md. App. 744, 759, 666 A.2d 921, 
(1995). 
316 Lussier v. Md Racing Commission, 343 Md. 681, 686, 684, A.2d 804 (1996). 
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have quite liberally construed the scope of the agency's implied powers to act in that 

area.,,317 Examples of the Court finding an administrative agency had implied power to 

fashion remedies not specifically enumerated in its statute include: Fogle v. H & G 

Restaurant, 337 Md. 441,654 A.2d 449 (1995) (agency authorized to prohibit smoking in 

most workplaces); Christ v. Md Dept. o/Natural Resources, 335 Md. 427, 644 A.2d 34 

(1994) (agency authorized to impose a minimum age for operating a boat); and 

McCullough v. Wittner, 314 Md. 602, 552 A.2d 881 (1989) (Inmate Grievance 

Commission authorized to make monetary awards to inmates). 

Given the breadth of the authority granted to us pursuant to the PUA, we make a 

preliminary finding that we do have the authority to order divestiture, although we would 

consider such an action to be an extreme remedy that would only be utilized as a last 

resort. BGE is required by statute to furnish safe, adequate, just, reasonable, economical, 

and efficient service to its customers. The Commission was created to ensure "a more 

effective and stringent regulation of firms or corporations engaged in the conduct of 

public utilities.,,318 While we have not been hesitant to levy fines on electric utilities 

when they have failed to deliver adequate service,319 and we will not hesitate to do so 

again if necessary, there may be instances where fines would not be sufficient to bring a 

public service company into compliance and may even be counterproductive. In such 

instances, we see no necessity, and certainly no expediency, in threatening to revoke the 

exercise of a franchise to indirectly accomplish the end of getting a holding company to 

3\1 Board of Liquor License Commissioners v. Hollywood Productions, Inc., 684 Md. 2, 11,684 A.2d 837 
(1996). 
318 Gregg v Public Service Commission, 121 Md. 1, 87 A. 111 (1913). 
319 In the Matter of an Investigation into the Reliability and Quality of the Electric Distribution Service of 
Potomac Electric Power Company, Case No. 9240, Order No. 84564. 
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Despite our preliminary finding of authority to order divestiture, we will accept 

the Applicants' severance commitment subject to modification. In the event that the 

Commission finds that a divestiture condition has occurred that is within the confines of 

the commitment offered by the Applicants, they will be bound by the language of the 

severance commitment. We modifY the language, however, to reject the use of the clear 

and convincing evidence standard, which is a standard that this Commission does not use 

and is not found in the PDA. We also clarifY that by accepting this commitment, we are 

in no manner limiting the authority ofthe Commission under the PDA to order divestiture 

under circumstances different than those prescribed in the severance commitment.321 

4. Ring-Fencing/Financial Health of BGE 

BGE's current ring-fencing protections have been described as the "gold 

standard" for ring-fencing utilities,322 and they have protected BGE's financial strength 

and improved its credit rating since we first created them.323 This is not an accident. 

Although other provisions of the EDF Order may have garnered more headlines, the ring-

fencing protections we installed around BGE in that case were the most important 

conditions we imposed on that transaction. The Merger before us poses threats that are 

similar, albeit greater in scale, than those that motivated us to ring-fence BGE so 

320 OPC Reply Brief at pp. 42-43. 
321 In the event that we find that divestiture is necessary under circumstances that do not constitute a 
"divestiture condition" as provided in the Applicants' severance commitment, the Applicants retain the 
right to challenge our authority under to the PUA to do so. Of course, if we make a finding that a 
divestiture condition has occurred, the Applicants have waived their right to challenge that legal authority 
by agreeing to the severance condition, though not the right to dispute any factual finding during an 
evidentiary hearing. 
322 Tr. 2547-2548 (Schwarcz). 
323 Subsequent to requiring BOE's current ring-fencing, BOE's credit rating improved from BBB to 
BBB+. Case No. 9173, Dec. 1,2009 Hearing Transcript at 8-9 (Gahagan). 
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thoroughly in the EDF Order. The operation of a nuclear fleet carries enormous financial 

risk, and Exelon's nuclear fleet exceeds that of any utility in the United States. 324 As we 

observed in the EDF Order, "a catastrophic failure of a nuclear project (operational or 

not) placers] the entire CEG corporate family at risk - even more so as CEG's 

commitment to nuclear energy grows.,,325 Additionally, Exelon's unregulated trading 

operations provide a substantial portion ofExelon's income, and similar operations 

nearly drove CEG into bankruptcy in 2008. 

The continuation and strengthening of these ring-fencing measures are critical to 

our comfort with BGE's position within Exelon's post-Merger structure. Our ability to 

make peace with that structure flows in large measure from the knowledge that we have, 

as before, structurally limited Exelon's ability to require dividends from BGE and 

structurally protected BGE from harm at the hands ofExelon's unregulated operations. 

And we cannot emphasize too strongly that, as a condition of approval, Exelon must take 

all steps necessary to ensure that these structural protections remain intact. 

From the beginning ofthese proceedings, Exelon has committed to maintaining 

these ring-fencing measures.326 However, the course oflitigation revealed several areas 

in which Exelon's post-merger corporate structure might harm BGE in spite of its 

"golden" ring-fencing. In response, the Applicants have offered an additional package of 

commitments that we find (and no remaining party disputes) will address the parties' 

significant concerns, and will result in what could be described as the "platinum 

324 To appreciate the order of magnitude that this Merger presents, Constellation currently owns 
approximately 2,000 MW of nuclear generation. FirstEnergy owns approximately 3,900 MW of new 
generation. However, Exelon owns 20,000:M:W ofnuc1ear capacity from 19 reactors at ten different sites. 
Tr. 273-274 (Crane). 
325 EDF Order at 44. 
326 Currently memorialized as Commitment No. 20, Joint Settlement at 19. 
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standard" in ring-fencing. These additional commitments include (1) a prohibition on all 

dividend payments until 2014; (2) a commitment not to petition for a change in ring-

fencing for three years; (3) a new non-consolidation opinion from outside counsel that 

accounts for the new post-merger corporate structure; (4) a prohibition on any internal 

reorganization that might undermine BGE's ring-fencing; (5) a commitment that BGE 

shall not guarantee the debt of, grant a mortgage or lien on the property of, or include a 

cross-default provision in any of its debt or credit agreements between its securities and 

the securities ofExelon or an Exelon affiliate; (6) a commitment that Exelon will not 

alter EEDC's corporate character; and (7) a commitment that BGE shall not own any 

direct or indirect interest in PECO or CornEd. 

The precise ring-fencing conditions are set forth in full below, in the conditions 

section, and we will not repeat them here. We find that the ring-fencing measures offered 

in the Joint Settlement will continue to protect BGE's financial health post-Merger, so 

long as Exelon adheres to its commitments, and we order them as conditions of 

approval. 327 

5. Rates to Customers Due to Transaction Costs. Goodwill. 
and the Allocation of Post- Merger Costs and Benefits 

Exelon has committed that BGE will not incur any costs associated with this 

merger, including goodwill: 328 It has further committed it will ensure that the Merger is 

rate neutral for BGE's customers,329 and it will provide a quarterly report on the activities 

327 We decline to impose OPC's suggested condition that BGE maintain its BBB+ credit rating. OPC 
Initial Brief at 56. BGE's credit rating is at least partially subject to variables outside ofExelon's control, 
such as economic conditions within BGE's service territory and sovereign credit ratings. Anderson 
Rebuttal Testimony at 14. We are confident tbat we have sufficiently limited what Exelon can control that 
this additional commitment is unnecessary. 
328 Joint Settlement at 25-26. 
329 Joint Settlement at 26. 
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ofExelon Utilities to allow us to review the costs allocated to BGE and the benefits 

received as a result of the Merger.33o We have previously required similar commitments 

to ensure compliance with PUA § 6-105,331 and with these protections in place, we 

conclude that BGE's customers will suffer no transaction-related harm as a result of the 

Merger. 

6. BGE Employment Levels 

PUA § 6-105(g)(2)(iv) requires us to review the potential effect of the Merger on 

BGE's employment. To satisfY this requirement, the Applicants have committed to not 

permitting a net reduction in employment due to involuntary attrition for a period of two 

years after the Merger. 332 We stated in FirstEnergy that "we recognize the public benefit 

in the Applicants' commitments to protect existing Potomac Edison employment levels in 

Maryland upon approval of the Merger and for a period of two years after consummation 

of the Merger," and in the absence of the Merger BGE would be free to reduce 

employment on its own (consistent, of course, with its obligations to provide safe and 

reliable service to its customers). We conclude, therefore, that the Merger will not cause 

new or incremental harm to BGE's employment. 

7. Reliability and Service Quality 

Several parties have expressed concerns that a post-Merger BGE will face an 

internal battle for capital that might cause BGE to reduce service quality and reliability, 

330 Joint Settlement at 21. This commitment was intended to address :MEA's concerns that BGE would be 
a net payer under the new Exe10n Utilities regime. WoolfJoint Settlement Testimony at 15-16. 
331 FirstEnergy Order at 48. 
332 Joint Settlement at 17-18. The Applicants have also committed not to transfer any BGE employees to 
the Constellation headquarters without prior Commission approval. Joint Settlement at 26. Finally, the 
Applicants have committed to protect against job loss due to involuntary attrition at the Crane, Wagner and 
Brandon Shores facilities following their divestiture. DeGregorio Direct Testimony at 16-17; Tr. 1461-
1462 (DeGregorio) ("[W]e voluntarily announced our commitment to those employees that.. .bids need to 
include a provision that all those employees will be maintained at the same equivalent. .. compensation and 
benefits for at least two years."). 
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especially over the next two years during which BGE anticipates greater than average 

project activity.333 Mr. DeFontes testified that BGE cannot satisfY its short-term capital 

and O&M needs, in addition to Exelon' s dividend requirement, through internally 

generated funds. 334 Additionally, Exelon intends to bring BGE into "first quartile" status 

with respect to two reliability metrics - SAIFI (System Average Interruption Frequency 

Index) and SAIDI (System Average Interruption Duration Index).335 Although we 

commend this goal, and despite Mr. Crane's testimony to the contrary,336 we agree here 

with Mr. Shattuck that significant capital will be required to achieve it, and BGE's 

planned capital expenditures over the next five years currently exceed anticipated 

internally generated funds. 337 

In response to these concerns, Exelon has offered several commitments intended 

to prevent a reduction in service quality due to capital shortfalls, including a commitment 

to maintain BGE's capital and O&M expenses for 2012 and 2013 at or above 95 percent 

of its projected needs and a commitment not to pay a dividend on BGE common stock for 

those two years.338 These commitments, in addition to the ongoing prohibition against 

paying a dividend on BGE stock that will result in an equity ratio below 48 percent, 

persuade us that us that BGE's service quality will not deteriorate as a result of 

333 DiPalma/Rafferty Direct Testimony at 9. While noting that BGE's capital and 0 & M requirements are 
trending upward, Mr. DiPalma and Mr. Rafferty ultimately conclude, and we agree, that "the higher level 
of reliability performance exhibited by CornEd and PECO, indicates a commitment on the part of Exelon 
companies to pursue and achieve a higher level of reliability improvement." ld at 19. 
334 Tr. 1309 (DeFontes). We note, however, that Exelon's internal dividend requirements do not and 
cannot trump our ring-fencing condition prohibiting dividends whenever the payment would bring the 
equity share ofBGE's capital structure below 48%. 
335 Tr. 213-214 (Crane). The record also reflects that since the merger ofPECO and Unicorn in 2000, both 
ofExelon's operating utilities - PECO and CornEd - have become among the nation's top performing 
utilities. See generally, O'Brien Rebuttal Testimony. 
336 Tr. 216-217 (Crane). 
337 Tr. 1221 (DeFontes). 
338 Joint Settlement at 26-27. As noted, foregoing paying a dividend through 2014 will cause BGE to 
retain almost $300 million that can be used for capital improvements. Exelon Initial Brief at fh. 47. 
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insufficient capital funding. The Applicants will also provide the Commission with a 

side-by-side comparison of projected and actual capital and O&M spending for 2012 and 

2013 (in addition to projected spending through 2016) to allow us to monitor BGE's 

investments in necessary service quality projects and to ensure that customers are not 

harmed under the new regime.339 

These conditions complement the service quality standards in Revisions to 

COMAR 20.50 - Service Supplied by Electric Companies - Proposed Reliability and 

Service Quality Standards, Administrative Docket RM 43, with which BGE will be 

required to comply regardless. The Merger does not reduce our authority to enforce these 

standards, and we will require BGE, like all Maryland utilities, to take the necessary steps 

to ensure that they meet these standards.340 With these commitments, we are satisfied 

that the Merger will not harm BGE ratepayers in this regard. 

C. The Applicants Must Provide Certain, Specific and 
Measurable Benefits to BGE Ratepayers. 

Even with conditions in place to shield ratepayers from the risk of harm, we must 

still reject a transaction if it fails to provide "benefits" to, in this case, BGE ratepayers. 341 

As we have held previously, the benefits must flow to BGE ratepayers "in their capacity 

as BGE customers, not just their share of the Transaction's impact on the public at 

large.,,342 In evaluating proffered benefits, we consider "each transaction on its own 

339 We are also cognizant that both CornEd and PEeO exceed BOE in most service and reliability metrics. 
Tr. 1164, 1166 (O'Brien). 
340 ope and Staff have urged that we require Exelon, as a condition to the Merger, to establish a $68 
million fund to improve BGE's reliability. ope Reply Brief at 38; StaffInitial Brief at 18. Ifwe believed 
that the Merger posed a serious threat to BGE's service quality, we would not approve the Merger. 
However, with the cunent commitments in place as well as our ongoing oversight, we decline to establish a 
separate fund for this purpose. 
341 PUA § 6-105(g)(4). 
342 EDF Order at 2. 
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Application. 343 However, for a benefit to qualify under the statute, it must be "direct" 

and "certain" as opposed to "contingent" or "intangible.,,344 The Applicants are 

cognizant of this and have included in their Application several commitments that target 

benefits in this way, most obviously the $100 rate credit to all BGE residential customers. 

1. Rate Credit 

In calculating an appropriate rate credit, we have refused to adopt a 

"mathematically rigid" standard in any given case. 345 In FirstEnergy, we ordered a rate 

credit approximately double what was initially offered, and we required that it be paid up 

front, rather than in installments, to ensure that it had a "meaningful impact.,,346 We also 

recognized that, unlike the EDF Transaction, the FirstEnergy merger was "a stock-for-

stock merger that will not produce a post-closing pool of cash proceeds that can be 

allocated immediately to a large rebate.,,347 

The parties disagree as to whether a $100 rate credit sufficiently benefits BGE 

residential customers in light of the much higher payments received by bankers, 

executives, lawyers and shareholders. The record reflects that $100 is approximately half 

the credit provided by Exelon to PECO customers at the time ofthe PECOfUnicom 

merger. 348 Both OPC and Staff have argued that a $200 credit would reflect a benefit to 

343 FirstEnergy Order at 46. 
344 EDFOrder at 38. 
345 FirstEnergy Order at 46. 
346 Id. at 48. 
347 Id. at 41-42. 
348 LubowIMa1ko Direct Testimony at 10. 

88 



CUB Exhibit 2.1 
Docket No. 12-0321 
Page 91 of 122 

ratepayers commensurate with the scale ofthis Merger and its attendant risks, including 

most notably the introduction of an out-of-state entity as BGE's parent company.349 

We have struggled hard with this issue, both as to the extent of the rate credit and 

whether an immediate, one-time credit reflects the best way to provide relief to 

ratepayers. For example, the record reflects that a longer-term relief in the form of 

investment in certain energy efficiency programs would have "more bang for the buck" 

than a one-time rate credit.350 Dr. Tierney testified that energy efficiency investments 

yield direct near-term and indirect long-term benefits, including increased local 

employment, lower monthly energy bills over the course of years for participating 

customers, lower regional electrical system demand reSUlting in lower wholesale power 

prices, and positive macroeconomic impacts through increased consumer disposable 

income.351 But although we acknowledge the debate over the amount of increased 

benefits, we recognize the directional advantages of long-term relief to all ratepayers in 

the form of energy efficiency. Accordingly, in light of the Applicants' additional 

commitments to fund energy efficiency programs that we discuss below, we will not 

require a higher credit than that offered. The Applicants' immediate $100 rate credit 

constitutes a benefit to customers under PUA § 6-105, especially in current economic 

conditions. At the same time, we recognize that the long-term benefits of energy 

efficiency, ifperhaps not always immediately felt by consumers, can have a more 

meaningful impact over the long-tenn. 

349 StaffInitial Brief at 7; OPC Initial Briefat 59-60. 
350 Tr. 3702-3703 (Tierney). 
351 Tierney Supplemental Testimony at 12. 
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The Applicants have presented extensive evidence as to various benefits that will 

inure indirectly to all BGE ratepayers in the form of synergy savings, the sharing of "best 

practices," and lowering BGE's costs for "shared services." Most significantly, the 

Applicants estimate that BGE ratepayers will realize, through rate reductions or 

postponed rate increases, $87.3 million in benefits based upon merger-related synergy 

savings.352 The Applicants quantified this amount through a consulting firm's analysis 

that combined company-wide savings and then allocated those savings among the 

Applicants' competitive and regulated business segments, including BGE.353 Staff and 

MEA even suggested that these savings might be under-stated, highlighting the need for 

this Commission to ensure that BGE ratepayers actually receive the full extent of any 

Id · 354 merger-re ate savmgs. 

We do not discount the Applicants' firm belief that such benefits will ultimately 

accrue to ratepayers, and we will require BGE to fully account for all merger-related 

savings in its next rate case.355 However, projections of benefits through synergies, 

"shared services" or "best practices" are inherently speCUlative and, to the extent they 

materialize, will likely benefit ratepayers only as "forgone requests for rate relief," which 

we have previously held to be too intangible to qualify as a benefit under PUA § 6-

105.356 

352 DeGregorio Direct at 8-9; Applicants' Initial Brief at 13. 
m DeGregorio Direct at 12. 
354 Welchlin Direct at 14; Kahal Direct at 21. 
355 The Applicants have committed to do so. Joint Settlement at 25. They have also committed to provide 
the Commission with a side-by-side comparison of its pre- and post-merger shared services costs. We 
share the Applicants' hope that these will be real and substantial. However, PUA§ 6-105 requires that 
benefits to ratepayers be direct and certain at the time the Merger is approved. 
356 Firs/Energy Order at 41-42. 
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Instead, we believe that the statute requires that BGE ratepayers receive at least a 

portion of these benefits as immediately and certainly as Constellation's shareholders.357 

We also believe that ratepayers should receive a fair balance between the short-term 

financial benefits that wiII accrue through the rate credit and the long-term rate reduction 

that wiII result from longer-term investments, such as additional energy efficiency. We 

wiII therefore require that Exelon invest 50 percent of its projected synergy savings 

($43.5 miIIion) into the Customer Investment Fund that we describe below. Combined 

with the additional funding we discuss below, this wiII provide an essentially even 

balance ($112 miIIion v. $113.5 miIIion) between short-term and long-term benefits to 

ratepayers. We will require that Exelon track and account for any merger-related synergy 

savings in the next rate case, and we wiII give any such savings appropriate consideration 

at that time. 358 

3_ EmPower Maryland, EUSP and Funding for Weatherization 

Exelon has made three funding commitments (all in equal annual payments over 

four years) intended to bring energy efficiency benefits to ratepayers: (I) $10 MiIIion to 

reduce the EmPower Maryland BGE ratepayer surcharge;359 (2) $10 miIIion for 

357 PUA § 6-105(g)(2)(5) explicitly requires that we consider the allocation of benefits between ratepayers 
and shareholders. 
358 We decline to adopt OPC's suggested condition that we prohibit BGE from filing a rate case for three 
years after the merger. ope Brief at 53-55. ope contends that BGE will either seek to recover its rate 
credit through its next rate case or will obtain higher rates as a result of a distorted test year that occurs 
before BGE realizes the majority of the Merger-related benefits. However, as we observed in FirstEnergy, 
"[olur decision to require an up-front, lump sum rate credit funded by FirstEnergy obviates the need for any 
distribution rate freeze, stay-out, moratorium or regulatory liability in this case." FirstEnergy Order at 50. 
We have previously observed that ratepayers and the utility can be better served by more frequent base rate 
cases, which allow for a closer alignment between costs and rates. In the Matter of the Application of the 
Washington Gas Light Company for Authority to Increase its Existing Rates and Charges and to Revise its 
Terms and Conditions/or Gas Service, Case No. 9267, Order No. 84475 at 3. 
359 Joint Settlement at 6-7 
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Maryland's EUSp;360 and (3) $50 million to encourage energy efficiency through the 

Department of Housing and Community Development's (DHCD) weatherization 

program.361 

It is certainly a commendable goal of these commitments to bring substantial 

benefits to Maryland ratepayers through improved energy efficiency and consequent 

lower energy bills. However, as currently structured, we believe the proposed 

expenditures fall short of achieving substantial results. We find the $10 million 

contribution to EmPower Maryland to be the functional equivalent of a rate credit, which 

customers will barely feel if at all over four years and that, in any case will not result in 

any additional investments in energy efficiency. 362 Likewise, we are unconvinced that 

dedicating $10 million to retiring bill arrearages is the best way to assist BGE customers 

participating in EUSP, especially when the funding is spread out over four years. Finally, 

we do not believe an adequate record has been developed to approve an additional $50 

million in weatherization-related programs as proposed for DHCD, particularly since we 

have just directed $71 million in ratepayer funds to that purpose in the EmPower 

Maryland context. We agree with OPC that BGE customers should be the beneficiaries 

of these funds, in contrast to the Department's proposal to replace U.S. Department of 

Energy weatherization funds that would be shifted to non-BGE territories. 363 
, 

We have enough concern about the effectiveness of the proposed investments to 

know that resources ofthis magnitude could be put to better use for the benefit ofBGE's 

residents (especially low-income customers) and businesses (especially small 

360 Joint Settlement at 7. 
361 Joint Settlement at 7-8. 
362 Tr. 3731 (Woolf). 
363 OPC Reply Brief at 53. 
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businesses). Rather than making smalI additional investments in existing programs, we 

will explore the possibility of accomplishing greater incremental good with this 

investment. We recognize the importance of energy efficiency investments and the 

critical need for additional energy assistance funding for low-income customers. But we 

have yet to develop an adequate record in this proceeding to date to determine with 

greater precision how best to deploy these additional resources to achieve the maximum 

impact for customers. 

Instead of devoting those funds - $70 million in total- to their proffered 

purposes, we find that they should be combined with the up-front portion of synergy 

savings ($43.5 million)364 into a single Customer Investment Fund for Exelon to invest in 

BGE and its customers. As a condition of approval, then, we direct the Applicants to pay 

$113.5 million in equal annual installments over the three years after closing into a fund 

that will be invested, at our direction, in the following forms of short-term and long-term 

economic benefits to BGE residential and business customers: 

a) Energy assistance for low-income-eligible customers; 

b) Energy efficiency and weatherization for low income 
eligible customers; 

c) Zero-interest and low-interest financing for residential and 
commercial energy efficiency and conservation projects; 

d) Targeted energy efficiency programs for businesses; and 

e) Other innovative programs related to energy efficiency that 
serve the purpose of removing barriers to adoption of 
technologies and behaviors related to energy use in homes 
and small businesses. 

The goal here is to create a meaningful and lasting impact on BGE's customer 

base and the community at large. This Merger represents Exelon' s entrance into 

364 See, PUA § 6-105(g)(2)(5). 
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Maryland, and it wiII get but one chance to make a first impression on its new customers. 

We wiII hold further proceedings for the purpose of determining how best to aIIocate and 

deploy these funds, with an eye toward creating the maximum possible long-term benefit 

to complement the short-term rate reliefbenefit.365 

4. Sparrows Point 

FinaIIy, the Applicants have committed $20,000366 to aIIow Sparrows Point to 

participate in any of the programs under BGE' s Energy Solutions for Business 

Program.367 Sparrows Point contends that it is instead entitled to a rate credit of $1. I 6 

miIIion.368 Although Sparrows Point is BGE' s largest customer, we wiII not order 

customer-specific benefits under PUA § 6-105, which might ultimately cause 

proceedings to devolve into lobbying efforts that distract from the larger public issues to 

be resolved. Sparrows Point, like all BGE customers, wiII suffer no harm from this 

Merger, and Sparrows Point (and other business customers) wiII have the opportunity to 

benefit from the Customer Investment Fund discussed above. The Applicants have 

offered $20,000 in funding, and we wiII accept that commitment as a condition to the 

merger. 

D. The Application Must Be Generally Consistent with the 
Public Interest, Convenience and Necessity 

We have previously held that the "public interest" is a "broader concept of greater 

good, and the Transaction need only be 'consistent' with that notion" in order to satisfy 

365 We will also require BGE to bid the efficiency created by these to-be-specified investments into the 
capacity markets to ensure that all BGE customers realize benefits in reduced future rates. 
366 The Applicants initially committed "up to" $20,000. However, they have subsequently committed the 
full $20,000. Exelon Reply Brief at 51. 
367 Joint Settlement at 8. 
368 Sparrows Point Initial Briefat 17. 
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this statutory requirement. 369 After reviewing an extensive record, we conclude that the 

Merger is consistent with the "public interest, convenience and necessity" so long as the 

Applicants comply with the conditions set forth in this Order. The Applicants have 

identified several benefits to the State of Maryland that are broadly consistent with the 

public interest, even if the extent of their contribution to that interest remains disputed. 

The Applicants claim that the Merger, through the commitments we have discussed 

above, will result in investments in excess of$1 billion within Maryland, including 

approximately 6,000 new jobs. 370 The precise value, however, is not terribly important-

for our purposes, the question is whether the broader impact of the Merger is consistent 

with the public interest, convenience and necessity. And with the conditions we order, 

we find that it is. 

L New and Renewable Generation 

The Applicants and MEA have emphasized the benefits that the new renewable 

generation commitments articulated in the State Settlement will provide for Maryland. 

For example, Mr. Woolftestified that the renewable generation will provide greater 

energy diversity, environmental and health benefits, and economic opportunities through 

job creation.371 He also highlighted the importance of diversifying Maryland's energy 

portfolio, reducing reliance on Maryland's aging generation fleet, and enhancing 

Maryland's growing green business climate. Finally, Mr. Woolf asserted that the animal 

waste-to-energy generation facility will help reduce the excessive nutrient runoff from 

369 EDF Order at 32. 
370 Applicants' Exhs. SFT-I, SFT-2; Joint Settlement at I. Dr. Carlson included projected synergy benefits 
in his analysis and arrived at higher estimates. Carlson Rebuttal at 1. 
371 Woolf Joint Petition Testimony at 10. In his Direct Testimony, Mr. Woolf explained in more detail that 
renewable energy systems help reduce air pollution and greenhouse gas emissions by replacing older, less 
efficient fossil fuel generation, thereby reducing respiratory problems such as asthma. Woolf Direct at 11-
12. 
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animal waste into the Chesapeake Bay watershed.372 He therefore argues that the new 

generation commitments of the State Settlement constitute a public benefit. The 

Applicants agree, of course, 373 and additionally suggest that the generation additions, 

regardless oftheir fuel source, provide a benefit beyond their mitigation of market power 

because they will bring much-needed generation to the State of Maryland. 374 

As we have already discussed in this Order, the Commission finds that the new 

generation, in conjunction with the other market power mitigation commitments made by 

the Applicants, effectively prevents the harm that the merger would otherwise cause to 

electric customers through the exercise of market power. Absent all of the market 

mitigation commitments made in this proceeding, the merger would present a risk to 

customers that prices for electricity, including retail rates, would rise to unjust and 

unreasonable levels. That outcome would constitute harm that would preclude the 

Commission from approving this merger, pursuant to PUA § 6-105, and the primary 

value of the new generation commitments lies in their ability to mitigate that harm. A 

significant risk also exists that Crane and Wagner will retire, which would thereby 

eviscerate a substantial portion of the Applicants' original market power mitigation plan. 

The commitment to build new generation resolves that harm by expanding the available 

capacity of generation, making it more difficult for the Applicants to withhold power. 

At the same time, the new generation commitments are also consistent with the 

public interest. First, we have expressed outside ofthis proceeding the concern that 

wholesale market forces are not incenting new generation in Maryland. We have opened 

a separate proceeding, which is still pending, for the purpose of determining whether to 

372 Woolf Joint Petition Testimony at 9. 
373 See Applicants' Initial Brief at 41-43. 
374 Joint Settlement at 32-33. 
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order new natural-gas fired generation in Maryland, and in that case to preserve the 

option of going forward we have issued a Request for Proposals for new generation.375 

The Applicants' commitment to build new gas-fired generation in the constrained areas 

of Maryland addresses this public interest at the same time it mitigates the market power 

concerns the Merger itself created. 

Second, aside from market power issues, MEA contends that the public interest is 

served by devoting a significant portion ofthe new generation resources to renewable 

resources. In addition to the market power mitigating properties that renewable resources 

share with other new resources, such as fossil fuel plants, renewable resources present 

environmental, health, and economic benefits, as Director Woolf testified. 376 The new 

renewable generation will diversify Maryland's fuel mix and reduce the State's exposure 

to fuel price volatility.377 Additionally, as provided in the comments of the 

Environmental Intervenors, renewable resources may create more job years on a per 

MWh basis than fossil fuel generation plants.378 The $30 million offshore wind 

generation fund will also facilitate Phase I development of offshore wind in Maryland, 

producing valuable information and reducing uncertainties and risk to offshore wind 

developers and their financers.379 The $2 million contribution to higher education 

institution funding will "help build Maryland as a center for offshore wind and get the 

375 Case No. 9214, In the Matter of Whether New Generating Facilities Are Needed to Meet Long-Term 
Demand for Standard Offer Service. 
376 The General Assembly also extolled the benefits of renewable generation. See PUA § 7-702(b)(I)("The 
General Assembly finds that. .. the benefits of electricity from renewable energy resources, including long
term decreased emissions, a healthy environment, increased energy security, and decreased reliance on and 
vulnerability from imported energy sources, aCClUe to the public at large.") 
377 MEA Reply Brief at 17, Tr. 3310. 
378 January 20, 2012 Comments of Environmental Intervenors at 2. 
379 Tr. at 3734. 
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The Applicants contend that the Merger will be net-positive for jobs in Maryland 

despite the anticipated reduction of an estimated 630 positions at Constellation.38
! 

Specifically, they contend that between 5,819 and 8,091 direct and indirect 'Job-years" 

will result as natural offshoots from their investment in new generation, their funding 

commitments and construction related to their new Baltimore headquarters.382 Dr. 

Tierney calculated this total through the IMPLAN macroeconomic modeling tool, which 

purports to project a low and high range of created job-years as a result of different 

monetary investments. 383 Several parties have doubted whether IMPLAN can predict a 

particular investment's effect onjob creation as accurately as Dr. Tierney claims, and we 

share those doubts.384 While IMPLAN may be a useful tool to generally discuss the 

directional macroeconomic benefits ofExelon's commitments, we do not share the 

Applicants' full confidence regarding its precise predictions of job impact. 

380 Jd. at 3735. 
381 Tr. 1414 (DeGregorio). Exelon expects to achieve 350-400 of these reductions through currently 
vacant positions. Additionally, Exelon intends to transfer 200-250 employees from its Exelon Power Team 
in Kennett Square to join Constellation NewEnergy's approximately 1,030 employees. Exelon Initial Brief 
at 39-40. 
382 Applicants' Ex. SFT-2. 
383 See generally Tierney Direct Testimony; Tierney Supplemental Testimony at 10. Dr. Tierney defined 
"job years" as the number of "full-time equivalent jobs created in the event year." Tierney Rebuttal at 36. 
For simplicity's sake, Dr. Tierney assumed that all economic activity would occur in 2012. Jd To the 
extent that actual jobs last longer than a year, one job-year would equate to less than one job. Similarly, to 
the extent that actual jobs last less than a year, one job-year would equate to more than one job. 
384 OPC Reply Brief at 58-69; Dr. Carlson, while generally supportive ofthe IMPLAN model, conceded 
that it "makes certain simplifYing assumptions about the way firms and households allocate spending." 
Carlson Direct at 18. 
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However, we need not measure these impacts with precision to find that the 

public interest is served. And in this case, the record supports the conclusion that the 

effect ofthe Merger upon job creation in Maryland will be net-positive and is "consistent 

with the public interest." The construction of a significant new office building in 

Baltimore, the investment of$I13.5 million in low-income energy assistance and energy 

efficiency programs that we detailed above, and we expect that the construction of285-

300 MW of new generation in Maryland will likely offset Constellation's 630 anticipated 

position reductions as a result of the Merger (a figure that does not include out-of-state 

jobs Exelon expects to transfer to Baltimore or the growth of Constellation's retail supply 

business). For example, Dr. Tierney testified that investing in energy efficiency creates a 

"higher multiplier economically" because 

[y]ou're actually spending money in the economy to hire people to 
put on insulation, et cetera, and you are lowering the customer's 
bill by having lower demand, and you're on a lower part of the 
price curve and you end up spending less overall. 385 

This is obviously no consolation to those employees whose positions will be eliminated, 

and despite Mr. DeGregorio's explanation as to the difference between a "job reduction" 

and a "layoff," and the fact that 630 reductions will not necessarily result in 630 people 

losing their jobs, its impact on Marylanders is not lost on US.
386 However, PUA § 6-105 

requires that we analyze the Merger from the standpoint of the broader "public interest," 

and the overall record supports the conclusion that the investments in Maryland that the 

Applicants have offered and we have required as a condition to this Merger likely will 

create a net increase in employment within the State. 

385 Tr. 3051-3052 (Tierney). 
386 Tr. 1590 (DeGregorio); DeGregorio Rebuttal at 8-10. 
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At first blush, the construction of a new LEED-certified Baltimore headquarters 

would not appear to support the public interest, since Exelon would have constructed a 

headquarters by necessity, without regard for the public at large, and all new construction 

in downtown Baltimore is already required to be LEED-certified. However, we 

recognize that this construction will only occur as a result of this Merger - i.e., if we 

reject the Application, Exelon will not construct the building - so it is properly seen as 

naturally flowing from the terms of the Merger, as opposed to associated commitments 

that the Applicants have offered. Moreover, we have previously held that 

[w]e agree that establishment of a regional headquarters for 
Potomac Edison in Maryland represents a positive economic 
development opportunity for Western Maryland and our State in 
general. In addition to any short-term benefits of construction or 
refurbishment of physical facilities required for the headquarters 
itself, it is reasonable to expect ongoing benefits to the State and to 
the local area in the form of employment and community 
development .... we share the view that this headquarters would 
bring positive ~ublic benefits to the parts of our State that Potomac 
Edison serves. 87 

We do not put a great deal of weight on this factor, not least because the combined 

companies' move to their new Harbor East building will leave a substantial vacancy in 

Constellation's existing downtown building, so the net impact on downtown Baltimore is 

diminished, perhaps considerably. Overall, though, we find that the new construction 

that will result from the Merger is consistent with the public interest, if perhaps not 

overwhelmingly so. 

387 FirstEnergy Order at 36-37. 
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Exelon has committed to maintain CEG's average annual charitable contributions 

of$7 million for a period often years.388 Obviously, such a commitment does not harm 

the public interest, even if it also fails to advance it. And the commitment does convert 

CEG's average contributions into the new minimum going forward, and provides the 

Commission with the new authority to enforce this level of charitable donations. 

However, given the enormous size of the Merger and the significant benefits and 

responsibilities Exelon will receive as a result, we recognize this commitment to simply 

maintain the status quo. As we did in FirstEnergy, we accept Exelon's commitment to 

continue CEG's investments in the Maryland community which are consistent with the 

public interest, and hope that Exelon's charitable investments in Maryland will grow over 

time.389 

5. Supplier and Workforce Diversity 

While Exelon's commitment to fully support BGE's February 6, 2009 

Memorandum of Understanding regarding supplier diversity is acceptable, it adds 

nothing new, and the merged companies must go further. 390 Exelon contends that the 

Merger brings an opportunity to share certain diversity "best practices," especially in 

"high margin" diverse spending (such as legal, accounting and investment banking) 

where Exelon believes its expertise might benefit BGE.391 That is a good start, but 

Exelon's commitment to supplier diversity should also include an initiative to develop 

and utilize minority, women and disabled service veterans in mutually beneficial business 

388 Joint Settlement at 17. 
389 Regarding FirstEnergy's commitment to maintain Allegheny Energy's prior level of charitable 
contributions, we found that "the commitment the Applicants are making supports a finding that the 
Merger is in the public interest." (emphasis in original). FirstEnergy Order at 38-39. 
390 Joint Settlement at 18. 
391 Exelon Initial Brief at 43-44; Butler Rebuttal at 3. 
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endeavors. And ultimately, supplier diversity must be an integral part ofthe procurement 

process, and should foster sustainability and enhance accessibility for new products and 

services. 

Similarly, work force diversity requires a commitment to employment goals that 

foster inclusiveness and generate work force environments that produce creativity and 

retention. The proof of whether Exelon's past success in promoting diversity is as 

remarkable as it claims will come when we see tangible improvement in BGE's diversity 

hiring throughout the organization including boards and upper management - something 

we will monitor closely. 

Given the Commission's consistent and long-standing policy to encourage its 

regulated utilities to remove artificial glass ceilings and provide opportunities for all 

qualified employees at all levels ofleadership, we urge the Applicants to take concrete 

steps to advance and achieve goals that will elevate and engage people on all levels. 

Opportunities should exist that promote diverse viewpoints, creativity, and a work 

environment that fosters retention. To that end, Exelon should, if it has not already, 

appoint a company-wide team tasked with ensuring that both supplier and work force 

diversity are fundamental parts of the business culture in the merged Company. 

IV. CONDITIONS OF APPROVAL 
For the reasons set forth above, we find that the Merger satisfies the three-part test 

ofPUA § 6-105(g)(3)(i), and therefore approve it, subject to the conditions listed below, 

which we consider to be Merger conditions pursuant to PUA § 6-105(g)(3)(ii) and 

therefore not subject to modification without Commission approval: 

The Transaction Will Cause No Harm to Ratepayers 
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1) RF Holdco Ownership of BGE: BGE shall remain a direct, wholly-owned 
subsidiary ofRF HoldCo. 

2) BGE Ring-Fencing: Exelon, RF HoldCo, BGE and EEDC shall ensure continued 
and ongoing compliance with the ring-fencing requirements applicable under 
Condition Numbers 2, 4, 5, and 6 of Commission Order No. 82986 in Case No. 
9173. Exelon shall not, for three years following consummation of the Merger, be 
permitted to file with the Commission a petition for a modification to the ring
fencing measures, and, after three years, may only do so if there is a material 
change in circumstances. 

3) Non-Consolidation Opinions: Within 180 days after consummation of the 
Merger, Exelon shall obtain new non-consolidation opinions from outside counsel 
to BGE and Exelon concluding that a bankruptcy court, following established 
legal precedent, would not substantively consolidate: (i) the assets and liabilities 
of RF HoldCo with those of Exelon or EEDC in the event of an Exelon or EEDC 
bankruptcy; or (ii) the assets and liabilities of BGE with those of (a) RF HoldCo 
in the event of an RF HoldCo bankruptcy, or (b) Exelon or EEDC in the event of 
an Exelon or EEDC bankruptcy. If, for whatever reason, the Applicants are 
unable to obtain an acceptable opinion letter, Exelon and BGE shall take whatever 
additional measures are necessary to secure this letter. 

4) Requirements Associated with Corporate Reorganizations: Exelon shall not 
engage in an internal corporate reorganization relating to RF HoldCo, BGE, or 
EEDC for which Commission approval is not required without 90 days prior 
written notification to the Commission. Such notification shall include: (i) an 
opinion of reputable bankruptcy counsel that the reorganization does not 
materially impact the effectiveness ofBGE's existing ring-fencing; or (ii) a letter 
from reputable bankruptcy counsel describing what changes to the ring-fencing 
would be required to ensure BGE is at least as effectively ring-fenced following 
the reorganization and a letter from Exelon committing to obtain a new non
consolidation option following the reorganization and to take any further steps 
necessary to obtain such an opinion. Exelon will not object if the Commission 
elects to open an investigation into the matter if the Commission deemed it 
appropriate, but may complete the reorganization prior to the conclusion of the 
Commission's investigation if Commission approval is not otherwise required. 
Exelon shall not, without prior Commission approval, engage in a reorganization 
relating to RF HoldCo, BGE, or EEDC if that reorganization would be 
inconsistent with Commission Order No. 82986 or would prevent BGE from 
obtaining a new non-consolidation opinion. This provision does not negate or 
alter any statutory authority the Commission may otherwise have with respect to 
such reorganization, including pursuant to Public Utilities Article § 6-105, and 
does not apply to transactions such as changes in capitalization or ownership of 
subsidiaries ofEEDC other than RF HoldCo and BGE (e.g., ComEd and PECO) 
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or acquisitions or dispositions of utilities or utility assets other than RF HoldCo 
andBGE. 

5) Maintain EEDC's Corporate Character: Exelon shall not, without prior Maryland 
Public Service Commission approval, alter EEDC's corporate character to 
become a functioning corporate entity providing common support services for 
EEDC subsidiaries. 

6) CornEd and PECO Independence from BGE: At no time post-Merger shall BGE 
directly or indirectly own or control, or have any direct or indirect interest in or 
management or operation of, ComEd or PECO. 

7) Reporting on Exelon Utilities: Exelon shall report to the Commission on a 
quarterly basis the activities of Exelon Utilities until the completion of BGE's 
first rate case following consummation of the Merger and shall file such reports 
thereafter as the Commission deems appropriate. Each report shall include: (i) a 
narrative description of the activities undertaken by Exelon Utilities; (ii) cost data 
for Exelon Utilities; (iii) the basis on which Exelon Utilities' costs are proposed to 
be allocated to BGE; and (iv) a cost-benefit analysis assessing the utility of 
Exelon Utilities and its benefits to BGE. 

Market-Power Mitigation 

8) Structural and Behavioral Remedies: In addition to divesting H.A. Wagner, C.P. 
Crane, and Brandon Shores Generating Stations (the "Generating Stations"), 
which shall be divested as a group, as well as the additional mitigation measures 
identified on pages 12-16 of Exhibit IDP-l, Exelon shall comply with the IMM 
Settlement terms identified in the filing with the Maryland Public Service 
Commission made by Monitoring Analytics, LLC on October 11, 2011 and 
attached to this Order as Attachment A. If the animal waste facility required by 
the Joint Settlement is considered dispatchable by Exelon and PJM rules, Exelon 
agrees that this facility will be added to the list of peaking facilities covered by 
the IMM Settlement. In accordance with the agreements reached with Anti-trust 
Division of the United States Department of Justice, Exelon shall enter into 
contracts to divest the Generating Stations no later than 180 days after 
consummation of tile Merger, and then will close on the divestitures no later than 
30 days after the receipt of all regulatory approvals, including the receipt of the 
Federal Energy Regulatory Commission's approval under Section 203 of the 
Federal Power Act. Exelon shall provide notice to the Commission of any dispute 
regarding the IMM Settlement, and shall file a request for approval with the 
Commission for any proposed modification to the terms of the IMM Settlement. 
Given that the Applicants' membership in PJM is an implied commitment in the 
IMM Settlement, continued membership in PJM is a condition of Merger 
approval. The Commission shall have the authority to enforce the IMM 
Settlement. Exelon's activities in satisfaction of Condition 10, "New 
Generation," provide additional market-power mitigation. 
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9) IMM Settlement Expiration Terms: The terms of the IMM Settlement shall expire 
10 years from the date of the closing of the Merger, provided that the Commission 
may extend the terms of the IMM Settlement if, after an evidentiary hearing 
addressing market conditions, the Commission determines that the expiration of 
the behavioral remedies in the IMM Settlement will, through the Applicants' 
increased ability to exercise market power, pose a significant risk of harm to 
Maryland ratepayers. The IMM is requested to provide to the Commission within 
the ninth year of the IMM Settlement an evaluation of the effectiveness of the 
remedies in place and the impact of the expiration of the IMM Settlement on the 
ability of the Applicants to exercise market power in the markets controlled by the 
IMM Settlement. 

10) New Generation within the State. and within specifically constrained transmission 
regions: Exelon shall develop or assist in the development of 285 MW to 300 
MW (nameplate capacity) of new generation in Maryland within the ten-year 
period following consummation of the Merger. Projects pursuant to this condition 
shall be selected at Exelon's discretion, subject to the requirements below. 
Projects that have, as of the date of this Settlement, either commenced 
construction or that the Applicants have committed to construct other than as part 
of this proceeding do not qualifY toward fulfillment of this condition. The 
generating capacity shall be derived from the following resources: 

(a) New Natural Gas-Fired Generation: 120 MW of primarily gas-fired 
combustion turbines in Maryland within the 5004/5005 submarket by 
December 2015. The gas-fired generation shall be developed on a 
merchant basis. The foregoing deadline shall be tolled for reasonable 
delays in permitting or zoning beyond the developer's or Exelon's control 
and for conditions offorce majeure affecting construction; 

(b) New Tier 1 Generation: 125 MW of Tier 1 renewable resources by 
January 15, 2022. The Tier 1 projects shall be developed on a merchant 
basis, except that up to 75 MW may be developed pursuant to requests for 
proposals ("RFPs") issued by the Commission, one or more Maryland 
electric distribution companies or cooperatives, or the State, a state or 
Federal agency, or a local or municipal governmental entity, for new 
generation in Maryland. Further, as to the Tier 1 projects: 

i. 50 MW of the 125 MW shall begin operation by December 
31,2016; 

ii. At least 62.5 MW of the 125 MW shall be from wind 
projects; 

iii. The following shall not be considered to fulfill this paragraph 
8 (a): (I) solar projects, including but not limited to those 
developed pursuant to paragraph 8(d); and (2) new animal 
waste-to-energy projects developed pursuant to Paragraph 
8(c); 
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iv. To the extent projects are developed pursuant to a State-or 
Commission-issued RFP, Exelon shall provide a $500,000 
per MW payment to the State upon commercial operation of 
such projects. It is the intent of the Signatory Parties that any 
payment paid by Exelon pursuant to this paragraph 8(a)(iv) 
be used to support the creation of new Tier I renewable 
energy sources in Maryland. The payment shall be deposited 
in the Maryland Strategic Energy Investment Fund pursuant 
to Section 9-20B-05(e)(6), State Government Article, 
Annotated Code of Maryland, and the monies shall be used 
solely to support the creation of new Tier 1 renewable energy 
sources in Maryland, exactly as if such monies were 
compliance fees being used pursuant to Section 9-20B-
05(i)(I), State Government Article, Annotated Code of 
Maryland, and may not be used for any other purpose; 

v. For any shortfall below 50 MW as of December 31, 2016, 
Exelon shall, on or before January 15,2018, pay liquidated 
damages equal to $900,000 per MW below 50 MW, unless 
the period is extended by consent of Exelon and the State. 
For any shortfall below 125 MW as of January 15, 2022, 
Exelon shall, on or before January 15, 2023, pay liquidated 
damages equal to $900,000 per MW below 125 MW, less the 
amount of liquidated damages, if any, paid pursuant to the 
preceding sentence, unless the period is extended by consent 
of Exelon and the State. Payment of the liquidated damages 
shall release Exelon from the obligation for which the 
liquidated damages are paid. It is the intent of the Signatory 
Parties that any payment paid by Exelon pursuant to this 
paragraph 8(a)(v) be used to support the creation of new Tier 
I renewable energy sources in Maryland. Any liquidated 
damages paid by Exelon pursuant to this paragraph 8(a)(v) 
shaH be deposited in the Maryland Strategic Energy 
Investment Fund pursuant to Section 9-20B-05(e)(6), State 
Government Article, Annotated Code of Maryland, and the 
liquidated damages payment shall be used to support the 

'creation of new Tier I renewable energy sources in 
Maryland, exactly as if such monies were compliance fee 
being used pursuant to Section 9-20B-05(i)(l), State 
Government Article, Annotated Code of Maryland, and may 
not be used for any other purpose. In either case, to the 
extent facility construction is in progress with a reasonable 
likelihood of completion no later than one year following the 
conclusion of the period, the liquidated damages clause shall 
not apply; 

VI. The foregoing deadlines shall be tolled for reasonable delays 
in permitting or zoning beyond the developer's or Exelon's 
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control and for conditions of force majeure affecting 
construction; 

(c) New Animal Waste-to-Energy Generation: At the State's election, either 
(i) $60 per MWh of output delivered to the State in subsidy paid by 
Exelon to the State or its designee for the duration of a 20-year Power 
Purchase Agreement (or $70 per MWh of output delivered for the duration 
of a l5-year Power Purchase Agreement) signed under the Clean Bay 
Power RFP to support development of up to 10 MW of generation under 
the Clean Bay Power RFP primarily combusting animal waste/manure
based fuels (in which case Exelon would: (1) have the right of first refusal 
to purchase any renewable energy credits' ("RECs") or any other 
environmental attributes created by the generation and received by the 
State or its designee and not otherwise transferred or assigned to the 
State's load serving entity or entities to be used for compliance purposes 
for the State's energy usage, at the then-current fair market value should 
the State or its designee determine to sell its RECs or environmental 
attributes received from the generation; (2) have the option, subject to the 
State's or its designee's prior consent, to assume and exercise any contract 
option the State or its designee may have to extend the contract term 
beyond its initial period, in which case Exelon will be subject to all terms 
and conditions that would have applied to the State or its designee, and the 
State or its designee shall have no further obligation under the contract; 
and (3) have access to and non-exclusive rights to use commercial and 
environmental information related to the project development if the State 
reserves or holds such rights and is authorized by law or contract to extend 
such rights to Exelon or the holder of such rights gives any required 
consent thereto), or (ii) construction of a 25 MW plant primarily 
combusting animal waste/manure-based fuels if legislation is enacted by 
July 2016 providing for a carve-out for RECs for animal waste/manure
based fuels (at a quantity at least equal to the equivalent output of the 25 
MW plant) that is deemed appropriate by consent of both Exelon and the 
State. Further: 

1. If, by December 31, 2016, the option in clause (c) (i) above 
has been selected, and the Clean Bay Power RFP has resulted 
in a project less than 10 MW in nameplate capacity, Exelon 
shall pay the State liquidated damages fro any shortfall below 
10 MW in the amount of $4.4 million per MW, unless the 
deadline is extended by consent ofExelon and the State; 

ii. If, by December 31, 2016, the option in clause (c)(ii) above 
has been selected, and Exelon fails to construct or cause to be 
constructed the generation required by such election within 
four years after such election was made or four years after the 
required legislation was enacted, whichever is later, Exelon 
shall pay liquidated damages for any shortfall below 25 MW 
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equal to $1.76 million per MW, unless the period is extended 
by consent of Exelon and the State and except to the extent 
facility construction is in progress with a reasonable 
likelihood of completion no later than one year following the 
conclusion of the period. The foregoing deadline shall be 
tolled for reasonable delays in permitting or zoning beyond 
the developer's or Exelon's control and for conditions of 
force majeure affecting construction; 

111. If, by December 31, 2016, neither option in clause (c lei) 
above nor in clause (c )(ii) above has been selected, Exelon 
shall pay the State liquidated damages in the amount of $44 
million, unless the deadline is extended by consent of Exelon 
and the State; 

iv. It is the intent of the Signatory Parties that any liquidated 
damages paid by Exelon pursuant to paragraphs 8 (c )(i)-(iii) 
above be used to support the creation of new Tier I 
renewable energy sources in Maryland. Any and all 
liquidated damages paid by Exelon pursuant to paragraphs 
8(c)(i)-(iii) above shall be deposited in the Maryland 
Strategic Energy Investment Fund pursuant to Section 9-20B-
05( e)( 6), State Government Article, Annotated Code of 
Maryland, and the liquidated damages payment shall be used 
solely to support the creation of new Tier I renewable energy 
sources in the State, exactly as if such monies were 
compliance fees being used pursuant to Section 9-20B-
05(i)(l), State Government Article, Annotated Code of 
Maryland, and may not be used for any other purpose; 

d) New Solar Generation: 30 MW of solar generation in Maryland in the 
City of Baltimore and other jurisdictions within the 5004/5005 submarket 
by December 2015, which may be developed on either a merchant basis or 
pursuant to an RFP issued by the Commission, one or more Maryland 
electric distribution companies or cooperatives, or the State, a State or 
Federal agency, or a local or municipal government entity, for new 
generation in Maryland. Solar facilities may include behind-the-meter 
installations 'at residences and public commercial, and industrial facilities, 
and at locations to accommodate larger-scale, grid-connected projects. 
Additionally: 

i. Of the 30 MW, Exelon will construct and own not less than 
10 MW of solar capacity (whether on one or more sites, the 
"Solar Project") on one or more City-owned or City-leased 
sites, subject to terms mutually agreeable to the City and 
Exelon. Exelon will work together with the City to identify 
an optimal location or locations for the construction of the 
Solar Project (understanding that the City has identified sites 
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with up to 25 MW of potential solar capacity), on which the 
Solar Project will be located. The City and Exelon will 
jointly participate in the permitting and interconnection 
processes. The City and Exelon will use commercially 
reasonable efforts to complete the construction of the Solar 
Project by December 31, 2015, subject to the identification 
and selection of the permitting and interconnection processes. 
Exelon will retain the solar renewable energy certificates 
("SRECs") and tax attributes for the Solar Project. The City 
will purchase the energy produced from the Solar Project 
under a power purchase agreement ("PP A") for a term of 15 
years at a price per kWH to be determined by the City and 
Exelon; 

ii. The SRECs created by such projects may not be used by any 
person for Maryland Renewable Portfolio Standard (RPS") 
compliance prior to 2018, though SRECs created in prior 
years may be banked and may then be used in 2018 or 
thereafter to the extent permitted by law; 

iii. Exelon shall provide Staff an annual report delivered to Staff 
no later than April 1 each year detailing the vintage, GATS 
ID number, quantity, and status (i.e. banked, expired, retired 
for non-MD compliance, etc.) of all SRECs from these 
projects through calendar year 2019; and 

iv. The foregoing deadlines shall be tolled for reasonable delays 
in permitting or zoning beyond the developer's or Exelon's 
control and for condition of force majeure affecting 
construction. 

Other Commitments Ensnring No Harm to Ratepayers 

11) Maintain Employment at BGE: Upon approval of the Merger and for at least the 
first two years following consummation of the Merger, Exelon (i) shall not permit 
a net reduction, due to involuntary attrition as a result of the Merger integration 
process, in the employment levels at BGE, and (ii) shall provide current and 
former BGE employees compensation and benefits that are at least as favorable in 
the aggregate as the compensation and benefits provided to those employees 
immediately before the Merger. 

12) Maintain Employment at the Divested Crane, Wagner and Brandon Shores 
Generation Plants: Exelon shall require, as a condition to purchasing the divested 
Crane, Wagner and Brandon Shores generation plants, that all bidders agree that 
(i) they will not permit a net reduction in the employment level at each plant, due 
to involuntary attrition, for a period of two years after Exelon (or one of its 
affiliates) relinquishes ownership of the plants, and (ii) will provide current and 
former employees at each plant compensation and benefits that are at least as 
favorable in the aggregate as the compensation and benefits provided to those 
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employees immediately prior to Exelon (or one of its affiliates) relinquishing 
ownership of the plants. 

13) BGE Headquarters: BGE shall maintain its headquarters in Baltimore, remain 
locally managed as described within this Order, and continue to serve its 
customers under its own name. 

14) BGE Board of Directors: Subsequent to the first BGE Board of Directors meeting 
after consummation of the Merger and continuing thereafter, Exelon shall ensure 
that at least one-third, and no less than two members, of the BGE Board of 
Directors will be independent members as that term is defined under New York 
Stock Exchange rules. Additionally, a majority of the BGE Board of Directors 
shall have primary residence or principal place of business or employment in 
BGE's service territory. 

15) Exelon Board and Shareholder Meetings: Exelon' s Board of Directors will add 
Baltimore to its regular rotation of the location ofExelon's board and shareholder 
meetings. 

16) Executive Committee Meetings: Exelon Management's Executive Committee 
shall meet at least annually in Baltimore and shall file notice with the 
Commission when it holds meetings in Baltimore. 

17) BGE Representation on Exelon Executive Committee: BGE's CEO shall be a 
member of Exelon Management's Executive Committee. 

18) Local BGE CEO: BGE's CEO shall reside within BGE's service territory. 

19) Severance of Exelon-BGE Relationship: Notwithstanding any other powers that 
the Commission currently possesses under existing, applicable law, the 
Applicants agree that the Commission may, after investigation and a hearing, 
order Exelon to divest its interest in BGE on terms adequate to protect the 
interests of utility investors (including Exelon investors) and consumers and the 
public, if the Commission finds that: (a) one or more of the divestiture conditions 
described below has occurred, (b) that as a consequence BGE has failed to meet 
its obligations as a' public utility, and (c) that divestiture is necessary to allow 
BGE to meet its obligations and to protect the interests of BGE customers in a 
financially healthy utility and in the continued receipt of reasonably adequate 
utility service at a just and reasonable price. The divestiture conditions covered 
by this agreement are: (i) a nuclear accident or incident at an Exelon nuclear 
power facility involving the release or threatened release of radioactive isotopes, 
resulting in (x) a material disruption of operations at such facility and material 
loss to Exelon that is not covered by insurance or indemnity or (y) the permanent 
closure of a material number ofExelon nuclear plants as a result of such accident 
or incident; (ii) a bankruptcy filing by Exelon or any of its subsidiaries 
constituting 10% or more of Exelon's consolidated assets at the end of its most 
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recent fiscal quarter, or 10% or more ofExelon's consolidated net income for the 
12 months ended at the close of its most recent fiscal quarter; (iii) the rating for 
Exelon's senior unsecured long-term public debt securities, without third-party 
credit enhancement, are downgraded to a rating that indicates "substantial risks" 
(i.e., below B3 by Moody's or B- by S&P or Fitch) by at least two of the three 
major credit rating agencies, and such condition continues for more than 6 
months; or (iv) Exelon and/or BGE have committed a pattern of material 
violations of lawful Commission orders or regulations, or applicable provisions of 
the Public Utilities Article and, despite notice and opportunity to cure such 
violations, have continued to commit the violations. 

20) Tax Indemnification: Exelon shall indemnify BGE for any liability for federal 
income taxes (including interest and penalties related thereto, if any) in excess of 
BGE's standalone liability for federal income taxes (including interest and 
penalties related thereto, if any) for any period during which BGE is included in a 
consolidated group with Exelon. Under applicable law, following the Merger 
BGE will have no liability for federal income taxes (including interest and 
penalties related thereto, if any) of Exelon or any other subsidiary of Exelon for 
any period during which BGE was not included in a consolidated group with 
Exelon (i.e. any period before the Merger). Exelon will take no action to cause 
BGE to have any liability for federal income taxes (including interest and 
penalties related thereto, if any) of Exelon or any other subsidiary of Exelon for 
any period during which BGE was not included in a consolidated group with 
Exelon for purposes of filing federal income tax returns. If BGE is included in a 
consolidated group with Exelon for purposes of filing federal income tax returns 
and the rating for Exelon' s senior unsecured long-term public debt securities, 
without third-party credit enhancement, is downgraded to a rating that indicates 
"substantial risks" (below B3 by Moody's or B- by S&P or Fitch) by at least two 
of the three major credit rating agencies, the Commission may, after investigation 
and hearing, require Exelon to deliver to BGE collateral of the type and amount 
determined by the Commission pursuant to the hearing to secure Exelon' s tax 
indemnity to BGE if the Commission finds that such collateral is necessary for the 
protection of BGE's interests under Exelon's tax indemnity. BGE shall be 
required to surrender or release such collateral security to Exelon (l) promptly 
after the rating of Exelon's senior unsecured long-term public debt, without third
party credit enhancement, is restored to a rating above "substantial risks" (at or 
above B3 by Moody's or B- by S&P or Fitch) by at least two of the three major 
credit rating agencies, or (2) if and when BGE .is determined by a body of 
competent jurisdiction no longer to be liable for federal income taxes as a member 
of a consolidated group with Exelon, other than BGE's standalone liability for 
federal income taxes (including interest and penalties related thereto, if any), or 
(3) upon a finding by the Commission, after investigation and hearing upon 
application ofExelon, that the conditions under which such collateral security was 
originally required no longer exist. 
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21) Prohibition of Cross-Default Provisions: BGE shall not: (i) guarantee the debt or 
credit instruments of Exelon or any other Exelon affiliate (other than a subsidiary 
of BGE); (ii) grant a mortgage or other lien on any property used and useful in 
providing retail or wholesale utility service to, or otherwise pledge such assets as 
security for repayment of the principal or interest of any loan or credit instrument 
of, Exelon or any other Exelon affiliate (other than a subsidiary of BGE); (iii) 
include in any of BGE's debt or credit agreements cross-default provisions 
between BGE's securities and the securities of Exelon or any other Exelon 
affiliate (other than a subsidiary of BGE); or (iv) include in its debt or credit 
agreements any financial covenants or rating-agency triggers related to Exelon or 
any other Exelon affiliate (other than a subsidiary of BGE). 

22) Recording of Goodwill: Exelon and BGE shall not record goodwill resulting 
from the Merger on BGE's books unless required to do so by the Securities and 
Exchange Commission ("SEC"). If the SEC requires that goodwill be recorded 
on BGE's books, then Exelon and BGE shall ensure that such goodwill does not 
impact rates charged to BGE's customers. 

23) Shared Services Comparison: As part of its Cost Allocation Manual filings for 
2014, 2015, and 2016, BGE shall provide the Commission with a side-by-side 
comparison, by function, of (i) its post-Merger shared services costs for 2013, 
2014, and 20 IS and (ii) its equivalent pre-Merger functional costs for 20 II. 

24) Tracking Charges for Services Provided to BGE: In the first quarter after the first 
full calendar year following consummation of the Merger, BGE shall prepare and 
file with the Commission a side-by-side comparison of the corporate component 
of Exelon' s service company charges to BGE for that full calendar year with the 
corporate component of CEG' s 20 II charges to BGE. 

25) Tracking Merger Savings: BGE shall track Merger savings and account for such 
savings in its next electric rate proceeding and gas rate proceeding. 

26) No Transaction Cost Recovery: BGE shall not seek recovery in rates of: (i) any 
acquisition premium or "goodwill" associated with the Merger; or (ii) transaction 
costs incurred in connection with the Merger by Applicants or their subsidiaries. 
The categories of "transaction costs" are the following incurred with respect to 
consummation of the Merger: (i) consultant, investment banker, and legal fees; 
(ii) change in control or retention payments; and (iii) costs associated with the 
shareholder meetings and proxy statement/registration statements related to the 
Merger. 

27) No Relocation of BGE Employees: Exelon shall not, without prior Commission 
approval, relocate any BGE employees to the Baltimore CEG Headquarters. 

28) Neutral Merger Accounting: Exelon and BGE shall ensure that Merger 
accounting is rate-neutral for BGE's customers. Exelon and BGE shall ensure 
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that any accounting treatments associated with Merger accounting do not affect 
rates charged to BGE customers or the calculation ofBGE's equity level pursuant 
to Commission Order No. 82986 in Case No. 9173. 

29) Credit Metrics Reporting: BGE shall report to the Commission promptly if 
BGE's credit rating from S&P falls below its current level ofBBB+. BGE shall 
also report to the Commission on a quarterly basis the following credit metrics for 
the then current year: FFO/debt, FFO/interest, and debt/capitalization. 

30) BGE Capital and O&M Expenditures: Absent Commission approval, BGE shall 
maintain its capital and O&M expenditures at or above 95% of its combined 
project capital and O&M expenditures for 2012 ($l.285 billion) and 2013 ($l.494 
billion), adjusted to reflect actual synergy savings net of costs to achieve. In 
2014, BGE shall provide the Commission with a report of its actual capital and 
O&M expenditures for 2012 and 2013, and provide the Commission with its 
projected capital and O&M expenditures for 2014,2015, and 2016. 

31) BGE to Retain Internally Generated Equity Through 2014: BGE will not pay a 
dividend on BGE's common shares through the end of2014. 

32) BGE Notice to Commission of Dividends: Following the conclusion of the 
dividend-restriction period described above in Condition 31, BGE will notifY the 
Commission that it intends to declare dividends on common stock at least 30 days 
before such a dividend is paid. BGE will continue, as required by Condition 2 of 
Order No. 82986, to provide the Commission with a compliance filing, made 
within 5 business days after payment of a dividend on common stock, setting 
forth the calculations used to determine BGE's equity level at the time the BGE 
Board considered payment of dividends and the calculations to demonstrate that 
the equity ratio after the dividend payment will not fall below 48%. 

Certain, Specific and Measurable Benefits to Ratepayers 

33) Residential Rate Credit: Exelon shall, within 90 days after consummation of the 
Merger, fund a one-time distribution of $100 per BGE residential customer in 
direct rate credits, which shall be credited within 90 days after consummation of 
the Merger, and amount to approximately $112 million, and which shall not be 
recoverable in rates. The credits will be provided for all residential customers of 
record with active accounts on a specified date following the Merger. Residential 
customers served under both a residential electric schedule and a residential gas 
schedule will receive one credit. 

34) Customer Investment Fund: Exelon shall invest $113.5 million over a three-year 
period in an interest bearing Customer Investment Fund subsequent to the 
consummation of the Merger. Funds shall be credited in equal installments, with 
the first installment credited within 90 days after consummation of the Merger, or 
as otherwise approved by the Commission, and shall not be recoverable in rates. 
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This investment shall be directed to a fund for the purpose of providing long-term 
benefits in the form of energy efficiency and low-income energy assistance to 
BGE customers. These funds shall be directed towards the goals set forth in this 
Order, which we will specify after further proceedings to determine their most 
effective use. 

35) BGE CAID! Study: BGE shall, within 12 months following consummation of the 
Merger, conduct and file with the Commission an assessment and identification of 
the casual factors that contribute to BGE's CAID! performance. 

36) Contribution to RG Steel Sparrows Point LLC ("Sparrows Point"): Exelon shall 
fund $20,000, which shall not be recoverable in rates, to allow Sparrow's Point to 
participate in any of the programs and associated incentives under BGE's Energy 
Solution's for Business Program. 

Public Interest Benefits 

37) Baltimore CEG Headquarters: Exelon shall upon consummation of the Merger, 
invest in new construction in the DowntownlHarbor area of Baltimore City for the 
headquarters of the combined company's competitive energy businesses, as well 
as the combined company's renewable energy development headquarters. As part 
of this commitment, Exelon will construct or cause to be constructed (by entering 
into a lease of at least 15 years) a building to house the two headquarters, which 
will be constructed to at least LEED-certified Silver standards. Subject to 
permitting, zoning, planning, and all other applicable goverrunental requirements, 
Exelon shall select a developer and a site, and construction of the building shall 
begin within twelve months after consummation of the Merger. Exelon shall 
provide to the Commission and the intervening parties, as soon as possible 
following consummation ofthe Merger and to the extent available (and in further 
periodic updates), details on whether Exelon will be developing or leasing the 
building, the terms of the lease, information on whether union labor will be used, 
the number of jobs associated with the building construction, and cost outlays. 

38) Funding for Offshore Wind Development: Exelon shall provide, within 90 days 
after consummation of the Merger, $30 million in funding for the State's use in its 
efforts to realize an offshore wind project, including the development of a 
Construction and Operations plan. If and to the extent that the State has reserved 
or holds rights to any analysis and other work product relating to wind speed, sea 
state, and ecological resource assessment on the Outer Continental Shelf, as a 
direct result of the funding and is authorized by law or contract to make such 
rights available to Exelon, and if any other interested party holding rights in and 
to such analysis and work product gives any requires consent thereto, the State 
will, upon request of Exelon, grant Exelon non-exclusive rights to use any such 
analysis and other work product resulting from the funding solely for purposes of 
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development of wind energy in Maryland. Exelon shall donate an additional $2 
million to public institution or institutions of higher learning within Maryland, as 
selected by the State, to support research and development in wind energy 
applications. The Maryland Higher Education Commission ("MHEC") shall 
conduct a competitive process such that all public institutions of higher learning 
in the State will have the opportunity to compete for some or all of the $2 million. 
Once MHEC has determined which public institution or institutions shall be 
awarded the monies, and in what amount, MHEC shall direct Exelon to make the 
donationes) to the selected recipients within 60 days. 

39) Charitable Giving: Exelon and its subsidiaries shall, during the ten-year period 
following consummation of the Merger, provide at least an annual average of $7 
million in charitable contributions and traditional local community support within 
Maryland. 

40) Support for Supplier Diversity: Exelon shall fully support the goals of the 
Memorandum of Understanding ("MOU") signed by BGE on February 6, 2009 
regarding supplier diversity, including all of the terms and conditions thereof, and 
shall use its best efforts to assist BGE with the implementation of the MOU and 
meeting its obligations pursuant to the MOU. BGE shall meet its obligations 
pursuant to the MOU. 

IT IS THEREFORE, this 17th day of February, in the year Two Thousand and 

Twelve by the Public Service Commission of Maryland, 

ORDERED: (I) That the Application for Approval of the Merger submitted 

by Exelon, CEG BGE and EEDC in this proceeding is hereby granted, subject to the 

conditions and requirements contained in this Order; 

(2) That Exelon, CEG, BGE and EEDC shall notifY the 

Commission in writing by February 27,2012, whether they intend to close the Merger 

and, if so, provide the date on which closing will occur; and 

(3) That Exelon, CEG, BGE and EEDC remain subject to the 

Commission's jurisdiction for enforcement ofthe provisions of this Order. 
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(4) All other motions not granted herein are denied. 
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Attachment 

The following are the te'rms and conditiOnS .of thea.greeml"l'qthe"S~I~ment":) ,lIetween the 
Independent Market MorlitOr fO'RlM (,'IMM"l,alrl:dExelon C¢~~(iratioil ('~~X'<iltm"l·a:nd ·ponstellation 
Energy ·Group ("Constellation") \tqgether refe:rredito as "NeWCb";), which5ettlernel!\t satisfies the l'MM's 
concerns regarding the,prqppsed mergerofCo~stena~ionalOdExelqn, :~~C~ th,~,t 'iftheo:rder(s) issued by 
either theFederal·Ef1~rg;iR~g'uiatoiyC~i;limiSS10rii('!Fi~~ci") drtbe Ma:lYlai~d'Pub:licSe"'jc,e·:CGrnmiS~ion 
("MPSC"~or both,aAP'i;);;<illgt'he 'p,op<l~ed:~eh.~r 1~:~~'(cip'i;~illiciiled:~~~h~~iTj#II~:~i::e)bYN~w,COWith 
the terms and conditjonsofthe Settlement, then th'e,INfMw';llnot6'l>j~ct tq'lihe ni'e,ser. . . 

. . ~ '.. . "', ,'~ ,,'., ", 

1. STRUCTURAL COMMITMENTS 

NewCo commits to divest the following units: Brandon Shores, CP Crane .and HA Wagner (the 
"Divested Units"), and further commits notto sell the Divested Units to any of the purchasers listed 
below which, based on the May 20, 2011 testimony of witness Joe Pace In the FERC proceeding, own 
three percent or more of the installed capacity in the overall PJM market, in the PJM MAAC sub
market, or in the PJM 5004/05 sub-market. On this baSiS, NewCo is precluded from selling the 
Divested Units to American Electric Power Company; First Energy Corp.; GenOn Energy, Inc.; Edison 
International, Dominion Resources,·lnc.; Public Service Enterprise Group Incorporated; Calpine 
Corp.; and PPL Corporation or to any.ofthelr directly or Indirectly held subsidiaries. 

2. BEHAVIORAL COMMITMENTS 

Sections 2(a), 2(b) and 2(c) below apply to generating units owned or controlled by MewCo, and 
which are either in PJM or selling into PJM. 

a. Capacity/Retirements 

I. Subject to the provision below.in Section 2(a)v regarding uprates, for all of :its. generating 
units NewCo will calculate its RPM auction Market Seller Offer Caps, as thanerm is defined 
in Attachment DO of the PJM Tariff, using the methodologies set forth in Attachment DO of 
the PJM Tariff. NewCo will calculate the Avoidable Project Investment Recovery Rate 
("APIR") using actual NewCo-approved capital and outage spend budgets, updated at the 
time of each auction to reflect the current best informatiOn. With respect to allnon-APIR 
elements, NewCo will use the most ,recent full year actual expenses, adjusted using the most 
recent Handy-Whitman Index inflation factors posted on the Monitoring Analytics website 
forthe relevant delivery year. These estimates will be updated at the time of subsequent 
RPM incrementa,1 auctions as more current calendar year data becomes available. 

ii_ Absent catastrophic failure or significant regulatory changes which make continued 
operation of the unit uneconomic, NewCo will not give notice to retire a unit un'less, (1) it 
has offered such unit into the most recent base residual RPM auction at the Market SeHer 
Offer Cap as determined in accordance with Section 2(a)(i),and(2) the unit does not clear in 
that auction. 

iii. Absent catastrophic failure or significant regulatory changes which make continued 
operation of the' unit uneconomiC, NewCo will provide to PJM and the IMM 18 months 
written notice before retiring any generating unit owned by NewCo; provided, however, 
that if after such announcement, PJM determines that there are no rel.iabilitylssues 
associated with the retirement of the unit which would cause PJM to request that NewCo 
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Attachment 

enter intqa reljabHity mi~strqn a.greement,tlh!ln1>leWCQmaYj .at !its:optiOn.;1'nd·jnits so'le 
dlmetlon,:".cceJerat~ the irill:lr¢~enit -d:.til •• lifu¢.IJ&;1M:~g~e~;;t~atth,eJ;"9¥i~i~I1S .cjift~is 
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v. Should.N,ewCo wish to uprate a unit, and the uprate wou,ld not mater:iaUy change the 
operational characteristics of the unit, such uprate will be subject to the PJM Mar.ket Seller 
Offer Caps, as defined in Attachment DO for existing units. Should NewCowish to uprate a 
unit, and the uprate would materially change the operational characterist1cs oithe unit 
(e.g., uprating a simple cycle combustine turbin.e unit to a combined ·cycle unit), at least six 
months before offering the upratedcapacity in an RPM base residual auction, NewCo will 
provide to the IMM NewCo's proposed offer for the amount of MW associated with the 
uprate. NewCo's offer will reflect New.Co's view of the future likely energy and ancillary 
services revenue offset, estimated actual-costs, and req.uired return OJl investment, of the 
proposed uprate. Such offer will be subject to the PJM Market Seller Offer Caps, as defined 
in Attachment DO .. If the IMM does not approve the.offer, NewCo will have no obligation to 
offer the proposed uprate into a PJM capacity auction; provided, however, that NewCo will 
have the right to seek approval from FERC, and if FERC grants its approval, NewCo may 
submit the proposed ·offer in PJM capacity auctions notwithstanding the lack of IMM 
approval. 

b. Energy Market Offers 

i. Subject to the provisions of Section 2(b)(ii) below, for all non-nuclear units owned or 
controlled byNewCo, NewCo's post-merger market-based offers will be consistent with the 
physical capabilities of the units -e.g., actual unit minimum and maximum (no block 
loading), ramp rates and minimum run times. 

Ii. With respect to each non-nuclear unit owned or controlled by NewCo, NewCo will continue 
to set notification and startup times such that the total amount oftime between notice and 
synchronization to the grid is a function only of the physical capability of each unit. NewCo 
will not adjust the notification and/or start-up time.for any unit based on any factor other 
than the physical capability of the unit without prior review and approval of the IMM. 
NewCo also will comply with any new PJM rules applicable to unit·notlfication and start-up 
time to the extent that such rules are more stringent that the provisions ·of this Settlement. 

iii. For all peakers owned or controlled:by NewCo, in addition to its obligations set forth in the 
previous Sections 2(b)(i) and 2(b)!ii), NewCo's maximum market-based offers as of the date 
of the closing of the merger and for the term of this Settlement will be developed as follows: 
(1) unit costs determined daily in accordance with the PJM Cost Development Guidelines as 
set forth in PJM Manual No. 15, plus (2) the higher often percent of such costs or the 
applicable percentage of cost permitted under the PJM Tariff to the extent a unit is a 
frequently mitigated unit, plus (3) an adder not to exceed $1.00/MWh. 
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iv. NOu"itllr.pairt"fa;un·i~winbl! O:ijenid.as:i'1M,a)(Etn,e~ge"cV'fe:rlli\orethanone1Nee;k.except 
as necessary itbcO:mp I~;"iih lenvlr!>h:!I1(jil:t~Jies~~it;t\eI ,,$ .o~ lf~t~~~~ise aP.provedby the 
IMM. 

v.. .Ea,dh. n~iil~;):iju,b\t;fQr:J.,l1i¥N.~Wt~lij~'s;t:~e~:ut~\>tj~jO !iJ~~~t~l~ei9f,l~,.~ .W,in.bese;lf-

. ~ch:eil.~I¢d~/Ji!~~~i.~~,~~)~~~~~9Y.~ ~~:;r!,~~h\l*;!~~A'¥~~\)'i~p!~~d1r,e~~9~~ .Ii";r,~sl;idnse'to 
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vi. Conowingo 'G(;nef·a.tion w;i(I'beStne'di!l'led'ily l'JM.· 

c. Ancillary Services Offers 

For regulation and synchronized reserve ancillary services from units owned by NewCo on the 
date of the merger., NewCo will continue to offer the same units and quantities historically 
offered into these markets. For the Day-Ahead Scheduling Reserves {"DASR"} market, NewCo's 
market-based offers for nuclear units will be zero dollars, it being understood that NewCo will 
not forego opportunity costs as provided In the DASR market design. 

d. Applicable Term 

The term applicable to the behavioral commitments·set forth in this Section 2 will be ten years 
from the date of the closing of the merger; provided that, at any time·during such term, if 
NewCo ;believes that there is an extraordinary change In circumstances that calls into question 
whether certain of the commitments made by NewCo In Section 2 shou'ld still be required, then 
NewCo will work in good faith with thelMM to develop an appropriate and mutually agreeable 
amendment to this Settlement. Examples of such changes are eHmlnation ofthe RPM capacity 
market or elimination ofa single market clearing price energy market structure. Should NewCo 
and the IMMbe unable to agree to such an amendment, NewCo can file withFERClnDocket 
No. ECl1-83-000 requesting authorization to implement changes to this Settlement. 
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