
1. Market Power Concerns 

Testimony regarding market power consumed a significant portion ofthe 
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evidentiary hearings in this case, and for good reason. As shown in the table below, 

Exelon and Constellation each own a significant portion of generation in the PJM market, 

and particularly large resources in the 5004/5005 and AP South 156 submarkets. The 

combined company will own over 34,000 MW of generation capacity, even after the 

Applicants' proposed divestiture of2,648 MW offossil fuel generation attributable to 

Wagner, Crane and Brandon Shores. 157 Moreover, the service territories ofPECO and 

BGE are adjacent to one another and a significant percentage of the generating capacity 

owned by Exelon and Constellation is located within or near those service territories. 158 

To the extent the Applicants' consolidation reduces competition and leads to higher 

levels of unmitigated market power, prices for wholesale energy and capacity will 

potentially increase, leading to unjust and unreasonable retail rates. 

a. Initial Application 

Dr. Pace, an independent economic consultant for the Applicants, presented 

testimony addressing the competitive impacts of the Merger as proposed in the original 

May 25, 2011 Merger application. With appropriate mitigation, Dr. Pace argued that the 

156 AP South includes the 5004/5005 market in addition to the DOM transmission zone. 
157 A Price Effects Analysis of the Proposed Exelon and Constellation Merger, by 
Frank A. Wolak, revised October 11, 2011 ("Wolak October 11, 2011 Testimony") at 1. 
158 Id at 2. 
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Merger would not have any adverse impact on competition in wholesale electric markets 

in PJM for energy, capacity, or ancillary services or in any related submarkets. 159 

Consequently, he claimed that the Merger would not negatively affect Maryland's retail 

electricity market. 

Dr. Pace conducted a merger investigation in accordance with the Competitive 

Analysis Screen 160 utilized by the Federal Energy Regulatory Commission ("FERC"), 

including an evaluation of horizontal and vertical 161 market power concerns and FERC's 

Appendix A analysis, known as a Delivered Price Test ("DPT.") The DPT is a structural 

test that assesses whether a proposed merger will create or exacerbate market power in a 

relevant market. Specifically, the DPT model determines all megawatts that can be 

economically and physically delivered into a geographic market under various market 

conditions (such as summer super-peak) and then measures the market share through an 

index known as the Herfindahl-Hirschman Index ("HHI.,,).162 Generally, higher HHI 

figures represent higher market concentrations. HHI will increase as the number of firms 

in the market decreases and as the disparity in size between those firms increases. 

According to the 1992 Merger Guidelines, 163 a market is unconcentrated if the post-

159 Pace Direct Testimony at 3. 
160 See Inquiry Concerning the Cpmmtssion's Merger Policy Under the Federal Power Act: Policy 
Statement, Order No. 592, FERC Stats. & Regs. ~ 31,044 (1996), reconsideration denied, Order No. 592-A, 
79 FERC ~ 61,321 (1997) ("Merger Policy Statement") and Revised Filing Requirements Under Part 33 of 
the Commission's Regulations, Order No. 642, FERC Stats. & Regs. ~ 31,111 (2000), order on reh 'g, 
Order No. 642-A, 94 FERC ~ 61,289 (2001). 
161 Vertical market power involves single company control over key inputs needed to support competitive 
generation development, including material components such as fuel supplies and fuel transportation 
facilities. We agree with the analysis of Dr. Pace that vertical market power is not at issue in this 
proceeding. Pace Direct at 5. 
162 The HHI is calculated by squaring the market shares of each firm that is competing in the relevant 
market and summing the results. Pace Direct Testimony at 5, FN 5. 
163 Merger Policy Statement, FERC Stats. & Regs. at 30,119-20,30,128-37. On March 17, 2011, FERC 
issued a Notice ofInquiry seeking comment on whether it should revise its approach for examining 
horizontal market power concerns to reflect the Horizontal Merger Guidelines issued by the Department of 
Justice and Federal Trade Commission on August 19, 2010 (2010 Guidelines). Analysis of Horizontal 
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merger HHI in the market is below 1,000 points. A market is classified as moderately 

concentrated if the post-merger HHI ranges from 1,000 to 1,800 and highly concentrated 

if the post-merger market's HHI exceeds 1,800.164 The HHI analysis also evaluates the 

change in HHI resulting from a merger. For example, a merger in a moderately 

concentrated market that involves an increase in HHI of more than 100 points is 

considered to potentially raise "significant competitive concerns.,,165 

Utilizing the HHI analysis to evaluate the effects on PJM's energy markets, Dr. 

Pace found what he considered to be "minor screen failures" during the off-peak and 

shoulder peak periods in the PJM-wide market as well as screen failures in the AP South 

and 5004/5005 submarkets. 166 Concerning PJM's capacity markets, Dr. Pace found no 

screen failures in the PJM-wide or Mid-Atlantic Area Council ("MAAC") region. 167 He 

did, however, find a screen failure in the Eastern MAAC ("EMAAC") market, which 

demonstrated a post-mitigation HHI change of Ill. 168 Dr. Pace also found that 

Constellation's 545 MW tolling agreement with the new Delta generation facility 

contributed significantly to the screen failure in EMAAC. 169 In order to visually depict 

the areas ofPJM potentially affected by market power, a map of the 5004/5005 

submarket is reproduced below. 

Market Power under the Federal Power Act, 134 FERC 11 61,191 (2011). Because that docket is still 
pending, parties to the Maryland proceeding submitted testimony analyzing horizontal market power 
pursuant to the 1992 Merger Guidelines, which the Commission finds appropriate. 
164 DeRamus and Yang Direct at 18. 
165 134 FERC 11 61,191 at P 4. 
166 Pace Direct at 9. 
167 Jd. at 15. 
168 Jd. at 15, Table 8. 
169 Jd. at 16. 
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Figure 1: 5004/5005 Submarket 
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h. Applicants' Proposed Mitigation 
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In order to mitigate market power screen violations in the energy markets, the 

Applicants proposed to divest approximately 2,648 MW of generation in Maryland. 170 

Additionally, they offered to enter into a fixed price power sales contracts for a duration 

of one year or longer to "contractnally divest" 500 MW of baseload energy for delivery 

within the 5004/5005 submarket through the end of2014. 171 The Applicants asserted 

that, if approved, this virtual divestitnre would reduce the generation attributed to the 

Applicants by 500 MW, thereby lowering the HHI. The power sale would occur no later 

than 180 days after the consummation of the Merger. In the interim, the Applicants 

would bid all energy, capacity and ancillary services from all of their units within AP 

I7° Id. at 12-13. 
171 Pace Direct. Exhibit J-1 at 13. The need for this mitigation measure stems from a contract the Applicants 
entered into with EDF to market 85 percent ofthe output of the CENG units, including Calvert Cliffs, 
through 2014. At that time, the Calvert Cliffs' output controlled by the Applicants will decline by about 
600 MW, and in the Applicants' opinion, the mitigation measure will no longer be necessal)'. 
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determined pursuant to PJM rules, subject to certain exceptions detailed in Dr. Pace's 

testimony.172 

In order to mitigate the screen violations in the capacity markets, the Applicants 

proposed to implement a capacity offer cap whereby they would offer all oftheir 

generation capacity in the EMAAC submarket that was not previously committed into all 

PJM capacity auctions at or below the PJM-approved offer cap for each resource, from 

the consummation ofthe Merger to May 31, 2017, the date the Delta tolling agreement is 

set to expire. Additionally, the Applicants would offer the Delta plant at a zero price in 

all PJM capacity auctions.!73 

c. Party Response to Initial Application 

Several parties filed comments objecting to the proposed Merger, including the 

IMM.!74 Although the IMM evaluated the Merger pursuant to FERC's Competitive 

Analysis Screen, it also analyzed the Merger through the Three Pivotal Supplier Test and 

actual PJM market data. The IMM found that the Merger as proposed would 

"significantly increase concentration in the PJM markets," including in energy, capacity, 

regulation, and day ahead scheduling reserve ("DASR") markets. !75 The IMM stated that 

the capacity market was particularly susceptible to the exercise of market power, noting 

172 Pace Direct, Exhibit J-I at 15. 
173 Pace Direct at 17. 
174 On its website, the IMM describes its role as "monitoring compliance with the rules, standards, 
procedures, and practices ofPJM markets. We observe and comment on actual and potential design flaws 
in market rules, standards, and procedures, and identify structural problems in PJM markets that may 
inhibit robust and competitive markets. We monitor the potential of market participants to exercise undue 
market power, the behavior of market participants that is consistent with attempts to exercise market power 
and the market performance that results from the interaction of market structure with participant behavior. 
We monitor the actions ofPlM and the impact of those actions on market outcomes." 
http://www.monitoringanalytics.com/company/roie.shtml. 
175 September 16, 2011 Testimony ofIMM at I, 48, 76, 93, and 103. 
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that the PJM capacity market is characterized by inelastic demand, tight supply-demand 

conditions, and a small number of non-affiliated load serving entities. 176 Although the 

Applicants' proposed divestiture would reduce market power concerns, the IMM 

concluded that they would not be eliminated. Additionally, the IMM noted that the 

divestiture plan did not limit the market participants to which assets could be divested, 

and determined that "divestiture to one of the significant players in these markets would 

exacerbate the impacts on concentration ratios from the proposed Merger.,,177 

Mr. Hahn testified on behalf of ope and concluded that the proposed Merger 

would cause "serious market power concerns in both the energy and capacity markets in 

PJM" and that the mitigation measures offered by the Applicants were inadequate. 178 

Specifically, he found the Applicants' divestiture plan would not mitigate market power, 

but would simply transfer it to the (likely large) market entity acquiring the divested 

capacity.179 

Mr. Hahn also opposed the short-term sale of 500 MW of power as a mitigation 

measure, arguing that because the sale is not tied to any particular generating unit, there 

is no way to transfer operational control to the buyer. 180 Furthermore, forward contracts 

can easily be unwound or changed so that the seller is "free to sell its generator output 

into the market and reap higher profits," rendering the mitigation ineffective. lsl Mr. 

Hahn argued that if the short-term sale is not credited, the proposed Merger results in 

176 Jd. at 76. 
177 Jd. at 19, 21. 
178 Habn Reply Testimony at 2. 
179 Mr. Hahn observed, for example, that divestiture to PSEG, PPL, or Reliant (large market participants) or 
Calpine (a medium market participant) would result in an unacceptably high HHI change post merger. 
Hahn Reply Testimony at 16, 17. 
180 Hahn Reply at 15, 34. 
181 Jd. at 1, 4. 
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screen failures in every time period in the 5004/5005 submarket, with changes in HHI 

ranging from 103 to 158 points, even with divestiture. 182 

Mr. Hahn also objected to the Applicants' proposal to bid the output ofthe Delta 

plant at zero until its contract expires in 2017, arguing that this behavioral remedy should 

be rejected in favor of a permanent structural solution. He testified that permanent 

structural solutions are superior to behavioral solutions because "[t]emporary sales and 

bidding commitments require constant vigilance, an effort that is not feasible for the 

Commission or its staff.,,183 Similarly, he criticized the Applicants' commitment to offer 

non-committed capacity in the EMAAC locational deliverability area ("LDA") at a zero 

price because such a strategy would not change the results of the HHI. As an alternative, 

Mr. Hahn argued that the Applicants should be required to divest a total of3,080 MW of 

generation, which is approximately 637 MW more than the quantity of divestiture 

originally proposed by the Applicants. 184 Specifically, he advised that the Commission 

require the Applicants to divest Exelon's Croyden (386 MW), Fairless (60 MW), 

Richmond (96 MW), and Schuylkill (199) plants located in Pennsylvania. 

Dr. Pace provided rebuttal testimony on behalf of the Applicants in response to 

Mr. Hahn. He explained that the 500 MW energy sale was designed to address the 

temporary contractual arrangement between Constellation Energy Commodities Group 

("CCG") and CENG whereby CCG will market 85 percent ofthe output of Calvert Cliffs 

nuclear plant through the end of 20 14, at which point the 600 MW share of Calvert Cliffs 

182 DeRamus and Yang Direct at 40. 
183 Hahn Surrebuttal at 12. 
184 Hahn Reply at 3, Hahn Surrebuttal at 2. Mr. Hahn asserted that the additional 637 MW of divested 
generation should be located in the 5004/5005 market or the EMAAC capacity zone.ld. 
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contractual remedy is sufficient. While he admitted that the right to market nuclear 

output can create an additional incentive to raise energy prices using other generation 

resources, he asserted that the temporary contracts will eliminate that incentive because 

the company will be unable to profit from higher prices. 186 Regarding the Delta tolling 

contract, he noted that given RPM's three-year forward auction, Constellation will bid the 

Delta plant into only two more base residual auctions (May 2012 and 2013) before the 

agreement expires. 187 

Dr. Wolak testified on behalf of the MEA. He criticized traditional FERC merger 

analysis, including the HHI, arguing that that it does not properly account for (i) the 

incentives of producers, (ii) the level of electricity demand and the elasticity of demand 

that suppliers face, or (iii) the potential for expansion of output by competitors and 

potential competitors. 188 As an alternative, Dr. Wolak evaluated the Merger based on the 

"oligopoly equilibrium model," a mathematical model of unilateral strategic behavior 

designed to capture those variables. Utilizing this model, Dr. Wolak determined that the 

Merger could cause harm to competition in the wholesale electric markets in which 

Exelon and Constellation currently compete, enable the heightened exercise of market 

power, and result in higher wholesale and retail rates. 189 He analyzed several post-

Merger scenarios, including high demand and low forward contract counterfactuals, and 

found that under certain circumstances, prices could rise by as much as 25 percent. 190 To 

185 Hahn Rebuttal at 6. 
186 Pace Rebuttal at 8. 
187 Id. at 13. 
188 Wolak October 11, 2011 Testimony at 3-4. 
189 Id. at 2, 27. 
190Id at 26. 
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mitigate this risk, Dr. Wolak advised the Commission to ensure that a high level of 

Maryland retail load is covered by fixed-price forward contracts, which, in his opinion, 

would limit the incentive of a large supplier with market power to raise short-term market 

prices. He also urged the Commission to require that any assets divested by the 

Applicants be sold to new entrants or small market participants. 

Professor Willig responded to Dr. Wolak's testimony on behalf of the Applicants. 

He used Dr. Wolak's oligopoly equilibrium model to argue that the Merger would lower 

future prices across all scenarios, including high demand and reduced forward contracting 

counterfactuals. 191 Dr. Wolak rejoined that the Merger and the level offorward 

contracting are not independent events; rather, one is directly related to the other. He 

opined that the merged company, in order to maximize profits, would reduce its level of 

fixed price forward contract obligations so that more of its generation is sold at short-

term market-clearing prices' where the entity can exert its unilateral market power. 192 

Additionally, as demand increased, the merged company would increase its exercise of 

market power and diminish its commitment to forward contracts. 

Staff market power witnesses Dr. David DeRamus and Dr. Songhoon Yang 

testified that without adequate mitigation, the proposed Merger would significantly 

increase market concentration within PJM, especially the 5004/5005 submarket, in which 

the Applicants currently own or control 15,000 MW, corresponding to a market share of 

between 23 and 32 percent. 193 They also concluded that if the proposed Merger caused 

191 Willig Rebuttal at 3. 
192 Wolak Surrebuttal at 7. 
193 DeRamus and Yang Direct at 5. The percentage varies by time of year. 
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competitive harm to wholesale markets, it would adversely affect corresponding retail 

markets, in this case, Maryland's Standard Offer Service ("SOS") auctions. 194 

d Response to Applicants' Proposed Divestiture of 
Crane. Wagner and Brandon Shores 

Mr. Schlissel testified on behalf of the Environmental Intervenors and criticized 

the Applicants' divestiture plan because of the likely retirement of the Crane and Wagner 

plants. (The table below references the three plants the Applicants propose to divest). 

He observed that the coal-fired units of Crane, Wagner and Brandon Shores are at least 

45 years old and argued that Crane and Wagner face a significant risk of early retirement 

due to low natural gas prices, rising coal prices, and current and impending EPA 

regulations pertaining to air emissions, 195 water discharge and solid waste disposal, as 

well as the risk of federal regulation regarding carbon dioxide emissions. 196 He asserted 

that the low annual capacity factors ofthe coal-fired units at Crane and Wagner (less than , 
40 percent in 2009 through 2010 for all coal-fired units with the exception of Wagner 

Unit 3) demonstrated the diminished operating performance and increased operating costs 

associated with the units. 197 He referenced the August 2011 PlM report, Coal Capacity 

at Risk for Retirement, as further evidence ofthe reduction in net energy market revenues 

available to coal generators to cover the impending costs of environmental retrofits, 

which especially affected coal-fired units less than 400 MW and older than 40 years in 

age. 198 The PlM report concluded that approximately 11,000 MW of coal capacity 

194Id. at 4. 
195 Coal is the most carbon-intensive fuel among electric generating power plants. Schlissel Rebuttal at IS. 
196 Schlisel Rebuttal at 3. 
197 Id. at 10. 
198 Id. at 10-11. 
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within the PJM region is at high risk for retirement. 199 Consequently, Mr. Schlissel 

recommended that the Commission require the Applicants to identify a qualified and 

interested purchaser or develop a comprehensive contingency plan to address alternative 

mitigation.2oo 

Staff witnesses Drs. DeRamus and Yang also criticized the Applicants' original 

mitigation plan because the plants to be divested face a significant risk of retirement. 

They stated that given the age and condition of Crane and Wagner and the likely 

investments needed to remain in operation, their "useful economic life may be close to an 

end.,,202 They pointed to the high heat rates of the plants, which require Crane to burn 22 

percent more coal and Wagner 14 percent more coal than a generic new entrant to 

generate the same quantity of electricity.203 The higher heat rates elevate the plants' 

operating costs, leading to less frequent dispatch ofthe units and lower capacity factors. 

Additionally, they testified regarding the potentially formidable cost of environmental 

compliance due to newly promulgated or impending regulations.204 In order to comply 

199 Schlissel Rebuttal at 13, Exhibit DAS 3 at 23, 27 and 32. 
200 Schlissel Rebuttal at 18. 
201 See DeRamus and Yang Direct at 15,47, and Schlissel Rebuttal at 10. 
202 DeRamus and Yang Direct at 8. 
203 DeRamus and Yang Joint Surrebuttal at 6. 
204 Those regulations include EPA's Cross-State Air Pollution Rule ("CSAPR"), which is designed to 
reduce the interstate transport affine pal1iculate matter and ozone, and the Mercury and Air Toxies 
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with these regulations, Drs. DeRamus and Yang testified that the ultimate purchaser of 

Crane and Wagner would need to make costly retrofits or retirement decisions within the 

2012 to 2015 time period.205 They therefore concluded that the Applicants should be 

required to submit a compliance filing after a tentative buyer is selected to demonstrate 

that the divested units will not be retired in the reasonably foreseeable future. 

The Applicants opposed the recommendations of Staff and the Environmental 

Intervenors, asserting that a compliance filing would prolong the Merger hearing beyond 

the statutory deadline and introduce unnecessary uncertainty into the purchasing 

process.206 Mr. Schnitzer testified on behalf of the Applicants that the parties materially 

overstated the retirement risk associated with the Crane and Wagner power plants. 207 

First, he noted that Brandon Shores already contains state-of-the art environmental 

controls and will not require significant upgrades stemming from EPA regulations. 

Because MATS allows generating units at the same physical site burning the same fuel to 

average their emissions rates, and because Brandon Shores and Wagner are located at the 

same site, the Wagner units will benefit from Brandon Shores' environmental controls 

and over-compliance, in Mr. Schnitzer's opinion.208 Additionally, Mr. Schnitzer stated 

that Crane units I and 2 and Wagner units 2 and 3 already contain mercury controls 

sufficient to meet MATS standards that were installed to comply with the Maryland 

Standards for Power Plants ("MATS"), which is intended to regulate mercury emissions as a hazardous air 
pollutant, along with six other hazardous air pollutants. DeRamus and Yang Joint Surrebuttal at 46. 
Additionally, the EPA has proposed a new rule to implement Section 316(b) of the Clean Water Act, 
addressing Cooling Water Intake Structures, and it has proposed regulations regarding Coal Combustion 
Residuals Disposal. Jd 
205 DeRamus and Yang Joint Direct at 48. 
206 Pace Rebuttal at 21. 
201 Schnitzer Market Power Rebuttal at 14. 
208 Jd. at 19-20. 

50 



CUB Exhibit 2.1 
Docket No. 12-0321 
Page 53 of 122 

Healthy Air Act.209 Mr. Schnitzer also observed that the Crane units have recently been 

reconfigured to burn cleaner western sub-bituminous coal instead of Appalachian coal, 

which will ease the unit's compliance with MATS and CSAPR and lower costs.21O 

Finally, Mr. Schnitzer testified that Crane and Wagner will benefitfrom the higher 

energy and capacity prices found in the Maryland portions of the PJM region, which will 

generate higher margins for the units to fund needed retrofits.211 He concluded that "both 

Crane and Wagner have significant forward-looking value and are unlikely to retire.,,212 

e. The IMM Settlement 

On October 11, 2011, the IMM filed a settlement agreement with the Applicants 

("IMM Settlement") in which the IMM removed its objection to the Merger in exchange 

for the Applicants' agreement to certain structural and behavioral commitments. The 

structural commitments include the Applicants' agreement not to divest Brandon Shores, 

Crane or Wagner to any purchaser that owns three percent or more of the installed 

capacity in the overall PJM market or in the MAAC or 5004/5005 submarkets.213 The 

behavioral commitments include restrictions on the retirement of capacity resources by 

the Applicants, such as the Applicants' agreement not to retire any generating unit unless 

it has failed to clear the auction and the Applicants have provided an economic analysis 

supporting the retirement decision.214 Additionally, the Agreement requires the 

Applicants to offer any generation capacity uprates into the RPM auction subject to offer 

209 Id. at 16. 
210 Schitzer Surrebuttal at 6. 
211 Schnitzer Market Power Rebuttal at 22-23. 
212 Schnitzer Rejoinder Testimony at 7. 
213 IMM Settlement Agreement, at ~ 1. 
214Id. at ~ 2(a)(ii). 
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caps.215 The Applicants must also offer all peaking units into the PlM energy markets at 

specified capped prices and their bidding and scheduling of resources into PlM energy 

markets must reflect actual physical parameters and limitations.216 Finally, the 

Agreement requires the Applicants to offer the same units and quantities post Merger 

which they historically offered into bid-based ancillary services markets prior to the 

Merger. 217 As negotiated in the IMM Settlement, the behavioral commitments would 

sunset ten years after the closing date of the Merger. 

f Party Response to IMM Settlement 

Mr. Hahn criticized the IMM Settlement for over-reliance on behavioral 

commitments to mitigate market power. He argued that the behavioral commitments do 

not change the market screen failures, which require a structural remedy.2!8 The 

Settlement's behavioral commitments are also inadvisable in his view because they will 

require persistent monitoring to ensure compliance and because the Settlement contains 

no penalties for non-compliance.219 He observed "whenever there are behavioral rules, 

there will always be smart people seeking ways to circumvent them.'mo 

Drs. DeRamus and Yang testified that the IMM Settlement sufficiently addressed 

concerns regarding the need to restrict the sale of the divested units to new or small 

market participants. How~ver, they stated that the Settlement failed to address issues 

related to the risk of retirement of those units.221 If that contingency materialized, the 

215 This measure addresses a long-standing HvIM concern that unlike existing capacity, uprates in PJM are 
not subject to certain RPM market power mitigation rules. 
216 IMM Settlement Agreement at ~~ 2(a)(i) and 2(b)(iii)-(v). 
217Id. at ~ 2(c). 
218 Hahn Surrebuttal at 17. 
219 Id. at 17. 
220 Id. at 19. 
221 DeRamus and Yang Joint Surrebuttal at 12. 
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economic costs to Maryland ratepayers through elevated energy and/or capacity prices 

could be substantial. Likewise, MEA argued that the IMM Settlement was insufficient 

because of the retirement risk of Crane and Wagner as well as the overall lack of material 

commitments by the Applicants to make the Merger in the public interest. 

g. Joint Settlement 

On December 5, 2011, the Applicants filed their Initial Brief, which outlined a 

number of additional commitments beyond the concessions made in the IMM Settlement. 

Some ofthose commitments involved further market power mitigation, including a 

proposal to develop 175 MW of additional generation, predominantly within the 

5004/5005 submarket ofPJM.222 Nevertheless, those commitments were shortly 

subsumed within a more comprehensive settlement agreement reached with the State of 

Maryland and the Maryland Energy Administration, the Mayor and City Council of 

Baltimore, and the Baltimore Building and Constructions Trades Council, AFL-CIO ("the 

Joint Settlement.") 

The Joint Settlement contains several material commitments pertaining to market 

power. Most significantly, the Settlement requires the Applicants to develop between 

285 and 300 MW of new generation in Maryland within the ten-year period following the 

Merger. Specifically, the Applicants commit to developing 120 MW of natural gas-fired 

generation in the 5004/5005 submarket that will be placed on-line by December 2015. 

Additionally, the Applicants will develop 125 MW of Tier 1 renewable resources that 

will be placed online by January 15,2022, though at least 50 MW of the 125 MW will 

begin operation by December 31, 2016. 

222 Applicants' Initial Brief a! 3. 
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The Joint Settlement also contains provisions for new animal waste-to-energy 

generation.223 The Settlement provides MEA with the discretion to elect either (i) a 

subsidy of$60 per MWh paid by Exelon for the duration of a 20-year power purchase 

agreement (or $70 per MWh of output delivered for the duration ofa 15-year power 

purchase agreement) to support the development of up to 10 MW of animal waste 

generation, or (ii) construction of a 25 MW plant primarily combusting animal waste if 

certain legislation is enacted by July 2016 related to renewable energy credits ("RECs") 

for animal waste. The Settlement additionally provides that 30 MW of solar generation 

will be developed within the 5004/5005 submarket by December 2015 through a request 

for proposals ("RFP") or on a merchant basis. Of that 30 MW of solar capacity, Exelon 

will construct and own not less than 10 MWon sites owned or leased by Baltimore City. 

Finally, the Settlement states that the Applicants will provide $32 million of funding for 

purposes of realizing the development of offshore wind energy in Maryland. The new 

resources and timelines are presented in the table below. 

Tier 1 Renewable 

Tier 1 Renewable 
Support 

30 MW Solar by Dec. 2015 

223 The fuel source will most likely be poultry litter. 

• 125 MW by 2022 (at 
least 62.5 MW of which 
will be wind) 

• 50 MW of the 125 MW 
will begin operation by 
Dec. 2016 

224 See Schnitzer Additional Testimony at page 4. Despite Mr. Schnitzer's testimony to the contrary 
regarding the location of the 10 to 25 MW animal waste facility, we see no requirement in the Joint Petition 
(at 12-13) that the animal waste plant be built in the 5004/5005 submarket of Maryland. 
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unrelated to the development of new generation. Specifically, the Applicants committed 

to provide notice to the Commission of any unresolved dispute they might have with the 

Market Monitor regarding the IMM Settlement. 225 Additionally, they agreed to file with 

the Commission any future modification of the terms of the IMM Settlement and agreed 

that the Commission "shall have the authority to enforce the IMM Settlement.,,226 The 

Settlement provides that Wagner, Crane and Brandon Shores will be divested as a group, 

rather than sold individually, a matter which had previously been unresolved.227 Finally, 

during the evidentiary hearing, the Applicants committed to not permit a net reduction in 

employment due to involuntary attrition at the three divested plants for two years by 

incorporating that requirement into the bidding conditions when they sell the plants.228 

Mr. Schnitzer filed testimony in support ofthe Joint Settlement on behalf of the 

Applicants. He asserted that the Applicants' new generation commitments were made to 

directly address the concerns articulated by Staff witness Dr. DeRamus229 during the 

evidentiary hearing that the risk of retirement of Crane and Wagner necessitated the 

addition of ISO MW of new capacity in the 5004/5005 submarket. 230 By committing to 

construct at least ISO MW of generation, therefore, the Applicants hoped to fully resolve 

the market power concerns of Dr. DeRamus and the Commission. 

Mr. Schnitzer asserted that although the 150 MW of new generation scheduled to 

be on-line by 2015 will be owned by the Applicants, it will be "new entrant equivalent" 

225 We have removed the qualification from this condition (Condition # 8 in Section IV iifra) and request 
that the Applicants provide notification to the COimnission of any dispute with the Market Monitor. 
226 Joint Petition for Approval of Settlement at 28. 
227 Tr. at 390. 
2281d. at 1461-1462. 
229 See Tr. 2641-56. 
230 Schnitzer Additional Testimony at 2. 
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and lead to "the maximum possible market power mitigation.,,231 In other words, he 

argued that additional ownership of generation by the merged entity in PJM would not 

create new market power concerns. Mr. Schnitzer reasoned that the combination of 

existing PJM energy and capacity rules, coupled with the added provisions of the IMM 

Settlement and the types of generation resources committed to in the Joint Settlement 

prevented the Applicants from exerting market power. For example, the 120 MW of 

natural gas-fired generation will be offered into the PJM capacity market at the Minimum 

Offer Price Requirement ("MOPR") floor price, a price that a new entrant could not bid 

below. After clearing the MOPR, the capacity from this new generation will be bid 

subject to existing unit offer caps in all subsequent RPM auctions.232 Regarding energy 

markets, the IMM Settlement will require the Applicants to offer the new natural gas-

fired generation into PJM at cost-based caps. While the new solar and wind capacity will 

not be subject to those caps, Mr. Schnitzer maintained that those units - as intermittent 

resources - would be "price takers" for both the day-ahead energy market as weIl as 

. . 233 capacity auctIOns. 

Dr. Pace testified that the Joint Settlement effectively resolves all market power 

issues. He asserted that the new generation provisions of the Settlement are 

"unambiguously pro-competitive" from an economic vantage point, because the . 
expansion of electric supply in the market will move the supply curve to the right, 

lowering price.234 He added that from a practical standpoint, "[ m laking the investment to 

231 Jd. at 3, 5. 
232 Schnitzer Additional Testimony at 6. 
233 Jd. at 7-8. 
234 Pace Additional Testimony at 15-16. See also, Applicants' Exhibit 81. 
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construct and maintain new capacity cannot possibly be a profitable strategy unless the 

additional output is offered and sold in the market." 235 

h. Party Response to Joint Settlement 

Dr. DeRamus testified that the new generation commitments contained in the 

Joint Settlement in conjunction with the Applicants' prior market power mitigation 

commitments "adequately address all of the market power concerns raised in my Direct 

and Surrebuttal Testimony.,,236 Although Dr. DeRamus advised the Commission in 

earlier testimony to require the Applicants to make a compliance filing regarding the 

retirement risk of Wagner and Crane, he retracted that recommendation as a result of the 

Applicants' latest commitments. He testified that the timing ofthe new generation 

commitments, specifically the 160 to 175 MW to be placed in service by December 2015, 

adequately addresses the risk of retirement of Crane and Wagner.237 Even though, if 

approved, the Applicants would own more generation in PJM as a result of the Joint 

Settlement provisions, Dr. DeRamus explained that no new market power concerns were 

raised because the addition of new generation capacity to a market provides 

"unambiguous pro-competitive benefits by reducing both energy and capacity prices in 

Maryland.,,238 He also testified that the new generation would benefit the public by 

providing employment and economic stimulus to the Maryland economy, enhancing 

reliability through additional peaking capacity, and increasing the use of renewable 

energy. 

235 Id. at 16. 
236 DeRamus Reply Testimony at 2. 
237 Id. at 4. 
238 Id. at 3. 
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Dr. Bowring testified that the Joint Settlement, including its new generation 

commitments, would not raise additional market power concerns, with the exception of 

the up to 25 MW animal waste generator. He asserted that because this generation was 

potentially dispatchable, it could be used to exercise market power. However, Dr. 

Bowring stated that subjecting the animal waste capacity to the Combustion Turbine 

behavior rules ofthe IMM Settlement would adequately address all market power issues 

raised by the capacity additions ofthe Joint Settlement, and the Applicants agreed to 

make that additional commitment.239 Dr. Bowring clarified that the solar and wind 

generation additions would not raise market power issues because they would not be 

dispatchable based on prevailing hourly prices but would be offered into markets on a 

must-run basis. 

The Environmental Intervenors filed comments supporting the Joint Settlement 

and encouraging approval ofthe Merger. Regarding the market power concerns raised by 

their witness David Schlissel earlier in the proceeding, they stated that the risk of 

retirement of Crane and Wagner was adequately mitigated by the Joint Settlement 

commitment to develop new generation.24o 

Mr. Hahn filed testimony critical of the Joint Settlement on behalf ofOPC. He 

stated that the new generation commitments made by the Applicants would exacerbate 

rather than alleviate market power concerns.241 He also testified that the Joint Settlement 

failed to address the market power issues he had raised in earlier testimony. Those 

239 Review of the Potential Impact of the Proposed Capacity Additions in the State of Maryland's Joint 
Petition for Approval of Settlement at 2. Hearing Transcript at 3541-42. Darryl Bradford, Exelon's 
General Counsel, agreed on behalf ofExelon to make the animal waste generating facility subject to the list 
of peaking facilities covered by the IMM Settlement. 
240 January 20, 2012 Comments of Environmental Intervenors at 2. 
241 Hahn Additional Reply at 2. 
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concerns include (i) the 500 MW block power sale is an ineffective mitigation measure; 

(ii) the IMM Settlement is flawed because it relies on behavioral provisions that are 

inherently difficult to enforce and should be replaced by structural commitments such as 

increased divestiture; and (iii) the Applicants' mitigation plan to divest 2,443 MW is 

inadequate because of the risk of retirement of Crane and Wagner and should be 

increased by 637 MW to 3,080 MW of divestiture. Additionally, Mr. Hahn revised the 

amount of divestiture he is recommending in his latest testimony. Because the 

Applicants propose to construct new generation capacity that affects the HHI calculation, 

Mr. Hahn recommended that the Commission require the Applicants to increase their 

total divestiture to between 3,250 MW to 3,650 MW of summer derated capacity in the 

5004/5005 market.242 

i. Commission Decision 

We are not persuaded that individually, the market power provisions and 

restrictions contained in the original commitments, the IMM Settlement, the Joint 

Settlement, or agreement with the Anti-trust Division of the United States Department of 

Justice necessarily would resolve the market power concerns raised by the proposed 

Merger. Each expert on the subject provided testimony suggesting that their individual 

proposed remedies, be they structural or behavioral, were sufficient. When we 

reconvened our hearings in January subsequent to the Joint Settlement, we heard almost 

unanimously through testimony from Messrs. Deramus and Schnitzer and Drs. Bowring 

and Pace that the combination of commitments presented safeguards over and above what 

was necessary, albeit for distinct reasoning from each witness. In an effort to ensure 

242 Id. at 2-3. 

59 



protection from immediate harm, or an incremental risk o/harm to ratepayers, we 

CUB Exhibit 2.1 
Docket No. 12-0321 
Page 62 of 122 

therefore accept the Joint and IMM Settlements and all of the market power conditions 

made by the Applicants throughout this proceeding, including amendments made on the 

stand, and will incorporate them collectively as enforceable conditions in this Order, with 

one exception: we will modifY slightly the sunset provision that lifts certain restrictions 

automatically in ten years' time and we require Commission approval for any change to 

the IMM Settlement. 

Analysis of Market Power Pursuant to PUA § 6-105 

As a preliminary matter, we note that the various market power witnesses utilized 

different methods to analyze the market power implications of the Merger and the 

effectiveness of different mitigation measures. For example, Dr. Pace relied on FERC's 

Appendix A Analysis, including changes in HHI, while the IMM employed the Three 

Pivotal Supplier Test and actual PJM market data, and Dr. Wolak used the oligopoly 

equilibrium model. Some parties criticized particular methods. Dr. Wolak argued that 

HHI does not adequately account for generator incentives while Drs. DeRamus and Yang 

asserted that structural screens such as HHI "may not fully capture the potential for the 

exercise of post-merger market power, nor do they predict the likely price impact of a 

merger.,,243 We have not ljmited ourselves to one particular method. As OPC stated, 

"the Maryland Legislature has established a different standard than the one FERC uses to 

review mergers.,,244 Pursuant to PUA § 6-105, the applicants of any proposed merger 

involving a Maryland public service company have the burden of demonstrating that the 

merger is "consistent with the public interest, convenience, and necessity, including 

243 DeRamus and Yang Joint Direct at 7. 
244 ope Reply Brief at 16. 

60 



CUB Exhibit 2.1 
Docket No. 12-0321 
Page 63 of 122 

benefits and no harm to consumers." The introduction of or increase in market power as 

a result of a merger, absent mitigation, would constitute harm that would prevent our 

approval of a proposed merger. Accordingly, we will consider all credible evidence 

related to market power and not limit our analysis to one particular method. 

Absent Mitigation, the Merger Poses Significant Market Power Concerns 

We reject the characterization by Dr. Pace that the market power screen failures 

of the Merger as described in the original application were "minor.,,245 The combined 

assets of the merged company are substantial, and without the market power mitigation 

measures agreed to in the IMM and Joint Settlements would have led to the increased 

presence and potential exercise of market power.246 For example, without mitigation, Dr. 

Pace's analysis for the MAAC capacity submarket demonstrated a post-Merger HHI of 

1023, which is considered to be moderately concentrated. Moreover, his evaluation 

showed an HHI change of238 points, well above the 100 point threshold. Similarly, the 

EMAAC capacity submarket evidenced a post-Merger HHI of 1256 and an HHI change 

of 133, indicating a material increase in market power. 

Similarly, Mr. Hahn observed that of the price points analyzed by the Applicants, 

AP South and the 5004/5005 submarkets failed the screen criteria 100 percent of the 

245 Pace Direct at 9. 
246 We find that the successful exercise of market power is inimical to competitive markets, produces 
inefficient market solutions, and can lead to ru1ificially high prices that are not just and reasonable. On 
behalfofOPC, Mr. Hahn succinctly articulated the market power incentives of generators and the attendant 
risks to consumers. He stated: 

"In concentrated, uncompetitive markets where some participants may have a large portfolio of 
generating assets, they might be able to purposely bid high or withhold one particular set of units, and 
drive up market clearing prices received by all units operating in that hour. The increased market 
revenues from the remaining units due to higher market prices can more than offset the loss of market 
revenues from the withheld units .... The effect of these higher market prices is to also increase the cost 
to load serving entities, which would translate to higher electric rates in critical markets, such as 
Maryland and eastern Pennsylvania." Habo Reply at 29. 
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time.247 Drs. DeRamus and Yang also concluded that without adequate mitigation, 

horizontal merger analysis demonstrates "significant screen failures in all of the 

geographic markets under study" including the 5004/5005 submarket, "where significant 

screen failures occur in all load/price conditions ... ,,248 Finally, the IMM testified that the 

Merger increases HHI levels in MAAC by more than 200 points.249 That finding is 

especially troubling given the IMM's "ongoing conclusion that market power is endemic 

to the capacity market in PlM [because 1 a small number of owners control a large portion 

of total capacity ... ,,25o Exelon has historically possessed either the largest or the second 

largest market share in RPM and Constellation has consistently been within the top 

ten. 251 The fact that the IMM found that the Merger, as it was proposed, created an 

increase in structural market power over the pre-Merger market structure demonstrates 

that the HHI violations are not "minor.,,252 

The Terms and Limitations of the IMM Settlement 

The IMM Settlement provides valuable behavioral and structural restrictions that 

significantly mitigate the ability ofthe Applicants to exercise market power. We adopt 

the IMM Settlement and all of the commitments provided therein as conditions of this 

Merger Order, but with certain modifications. The Joint Application stated that Exelon 

"shall file with the Commi~sion any modification to the terms of the IMM Settlement.,,253 

As written, that provision leaves inappropriately wide leeway for the Applicants to 

247 Hahn Reply at 24. 
248 DeRamus and Yang Direct at 14. 
249 Review and Analysis of the ProposedMerger ofExelon and Constellation, ("September 16, 2011 IMM 
Testimony") at 81. 
250 September 16 Testimony ofIMM at 91. 
251 Id. at 91. 
252 September 16, 2011 Testimony ofIMM at 84, 90. 
253 Joint Petition for Approval of Settlement at ~ 40. 
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change the conditions of the IMM Settlement, subject only to the requirement to provide 

the Commission with notification ofthe change. Because the IMM Settlement 

commitments are made conditions of this Merger Order, we will require the Applicants to 

file and obtain approval for any requested change to the IMM Settlement. PJM ICC 

introduced a related issue involving the ability of the Applicants to leave PJM 

voluntarily, thereby potentially escaping the commitments made in the IMM 

Settlement.254 We clarifY, therefore, that the Applicants' continued membership in PJM 

is an implied commitment in the IMM Settlement, and thus a condition of approval. 

The IMM Settlement provides at Paragraph 2ed) that the term applicable to the 

behavioral commitments will be ten years. During the evidentiary hearing, the 

Commission asked several questions about the implications ofthe expiration of these 

behavioral commitments if the constrained conditions of the market do not improve or 

deteriorate. Dr. Pace responded on behalf of the Applicants: 

I think the logical answer to that has to be that if you deem the behavioral 
constraints and restrictions to be a necessary part of the solution now, given 
the structure of the industry, and you assume the industry doesn't change 
over ten years, that you would still deem them to be a necessary part of the 
solution at that point in time, unless something else were done like some 
additional divestiture to address the issue.255 

Despite Dr. Pace's reference to further divestiture, however, we would not independently 

have jurisdiction to order additional divestiture ten years hence if market power concerns 

254 PJM ICC Supplemental Brief at 15. ''The IMM Settlement would become meaningless if, at some point 
in the future, Applicants decide to withdraw from the PJM RTO." PJM ICC also asserts that an issue exists 
as to whether the Applicants would be bound by the IMM Settlement if the contract of Monitoring 
Analytics to act as the IMM was not renewed. PJM ICC Supplemental Briefat 16. We do not see an issue 
·here. The IMM testified that the Applicants would be bound by the IMM Settlement regardless of which 
entity/person succeeds Monitoring Analytics in the IMM role and we agree with that interpretation. The 
Applicants will be bound by the IMM Settlement even if the contract for Monitoring Analytics is not 
renewed. 
255 Tr. 3869. Dr. Bowring also expressed concern if the market remained as constrained as it is currently, 
stating "if the market starts to look then as it does now, or more concentrated, then yes, you would have to 
worry." Tr.3725. 
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reemerge after the expiration of the behavioral conditions of the IMM Settlement. That 

outcome leaves open the possibility that the Applicants could exercise market power after 

the expiration of the IMM Settlement. 

Based on our questions ofthe Applicants' witnesses concerning this subject, it 

does not appear that the Applicants view the exercise of market power as a right to be 

invoked after the expiration of the ten-year term of the IMM Settlement. That would be 

an untenable position. It is also clear from the evidentiary hearing, however, that no 

party knows with any certainty what the state of the electric market will be in ten years, 

which leaves open the possibility that the market could be as constrained or more 

constrained than it is currently. 

We will therefore require as a condition of Merger approval a possible extension 

of the behavioral commitments ofthe IMM Settlement. Specifically, the terms of the 

IMM Settlement shall expire in 10 years, provided that the Commission may extend the 

terms ofthe IMM Settlement if, after an evidentiary hearing addressing market 

conditions, the Commission determines that the expiration of the behavioral remedies in 

the IMM Settlement will, through the Applicants' increased ability to exercise market 

power, pose a significant risk of harm to Maryland ratepayers. The IMM is requested to 

provide to the Commission within the ninth year of the IMM Settlement an evaluation of 

the effectiveness of the remedies still in place, and the impact of the expiration of the 

IMM Settlement on the ability of the Applicants to exercise market power in the markets 

controlled by the IMM Settlement. Although it is likely that some combination of market 

rules and market conditions will change in the intervening years, this modification 

ensures that BGE's customers (and the citizens of our State as a whole) are protected in 
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the perhaps unlikely event that market conditions remain static or even more concentrated 

for the expected life ofthese conditions. 

Behavioral Conditions ofIMM Settlement and the 500 MW Energy Sale 

Mr. Hahn criticized the behavioral commitments contained in the IMM 

Settlement as well as the short-term 500 MW sale of energy, arguing that a permanent 

structural remedy is required to fully address market power issues. We disagree, and find 

that the behavioral commitments made in the IMM Settlement provide significant 

protection from market abuse. For example, the IMM Settlement Agreement will control 

bidding by Applicant generating units accounting for approximately 75 percent of the 

merged company's post-divestiture capacity in the 5004/5005 and AP South 

submarkets.256 Additionally, 7,000 MW ofthe Applicants' 7,471 MW of base load 

resources in the 5004/5005 submarket are nuclear resources, which in Dr. Pace's opinion 

have "no operational flexibility," and cannot be effectively withheld from the market.257 

The Applicants possess a significant quantity of peaking units, the vast majority258 of 

which are covered by bidding restrictions contained in the IMM Settlement. Finally, the 

Applicants possess only 1,344 MW of mid-merit capacity, which while not constrained 

by the IMM Settlement, constitute only 8 percent of the mid-merit capacity in the 5004-

5005 submarket, thereby limiting the effectiveness of withholding. Those IMM 

restrictions, as well as the extension ofthose restrictions to all ofthe new resources 

committed to in the Joint Settlement, will provide valuable mitigation.259 

256 Pace Additional Testimony at 14. 
251 Jd. at 12, 14. 
258 Dr. Pace notes that the Applicants' Muddy Run pumped storage plant is the only peaking unit not 
covered by the IIVIM Settlement's behavioral restrictions. Pace Additional Testimony at 12. 
259 Likewise, we find that behavioral mitigation applicable to the Delta generation facility located in 
EMAAC involving the use of offer caps until the tolling agreement expires in 2017 is reasonable. 
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We also find that the 500 MW sale of energy is a reasonable mitigation measure, 

given that it resolves a temporary problem. Indeed, when the marketing agreement 

between Constellation and EDF terminates at the end of2014, there will be no need for 

this particular mitigation measure. Both Drs. DeRamus and Pace testified that the long-

term sale by the Applicants of the 500 MW of power effectively removes the ability of 

the Applicants to market that power in the short-term markets.26o Dr. DeRamus 

concluded that given the short-term problem the 500 MW sale was intended to address, 

requiring a permanent structural solution would be "overkill.,,261 He added that the use 

of the power sale was "perfectly consistent with the use of contracts as interim 

mitigation.,,262 Moreover, he testified that the Constellation power purchase agreement 

in question related to a portion of the output of the Calvert Cliffs nuclear facility that 

would be implausible for the Applicants to withhold from the market.263 For those 

reasons, we find that this short-term mitigation measure prevents harm to Maryland 

ratepayers and is reasonably tailored to meet this short-term exposure caused by the 

Constellation-EDF agreement. 

FERC's Duke Energy / Progress Energy Decision 

Mr. Hahn cited the recent FERC decision in the Duke-Progress merger to support 

his criticism of the 500 MW energy sale proposed by the Applicants as a mitigation 

measure.264 Specifically, he observed that FERC rejected the "virtual divestiture" 

260 Tr. at 2598, 2644. 
261 Jd. at 2644. 
262 Tr. at 3973. 
263 Jd. at 2599. He stated ''my conclusion was that it was going to be adequate was further supported by the 
fact that it is a nuclear unit and ... lbe prospects ofwithbolding power or engaging in any market power 
type exercise with a nuclear unit is far less than if we Ire talking about a combined cycle facility." 
264 Hahn Additional Reply at 9-10. Duke Energy Corp., 137 FERC ~ 61,210 (2011). 
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proposed by Duke-Progress to mitigate market power. Likewise, Mr. Hahn argued that 

the Commission should reject the Applicants' proposed energy sale. 

Of course, FERC's decision regarding the sufficiency of market power mitigation 

in the Duke-Progress merger before FERC is not controlling on this Commission's 

decision as to whether the Exelon Constellation Merger will create harm pursuant to PUA 

§ 6-105 (not least because that proceeding is still under way). Nevertheless, the decision 

could contain persuasive argument as to why temporary power sales should not be 

accepted as mitigation measures, as OPC argues. We do not find the decision applicable 

to the facts of this proceeding, however. Dr. Pace testified to the several distinguishing 

factors in the Duke-Progress decision, including (i) the temporary power sales offered in 

the Duke-Progress proceeding were the only mitigation measure to which the applicants 

committed; (ii) the mitigation measure would convey only excess energy available after 

native load obligations were met; (iii) the energy would be offered only on a day-ahead 

basis; (iv) the price was not clearly specified or locked in; and (v) the energy sales could 

be interrupted in the event of a reliability problem on the Duke or Progress system. 265 

The Exelon-Constellation proceeding stands in contrast. The 500 MW sale is only one 

part of a comprehensive market power mitigation package, the sale is for long-term firm 

power supplied on a 2417 basis without exceptions, and the quantity offered and time 

period covered are clearly defined. It is additionally noteworthy that FERC did not find 

conclusively that temporary power sales are inadequate mitigation measures, it merely 

265 Pace Additional Testimony at 20. Dr. DeRamus concurred that the FERC decision was inapplicable to 
the present proceeding, stating: "The market power mitigation proposed in the Duke-Progress merger is 
very different both in terms of the market context, the scope of issues that it is intended to address, the type 
of product being offered, and its actual implementation details as compared with the 500 MW long-tenn 
sale proposed by the Applicants in this proceeding." DeRamus Reply at 16. 
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found the single mitigation measure offered in Duke-Progress to be insufficient.266 We 

therefore find that FERC's decision in the Duke-Progress order is inapplicable to the 

facts of this proceeding. 

The Risk of Retirement of Crane and Wagner 

We also find that the Applicants' initial mitigation plan was inadequate because it 

did not account appropriately for the risk that the Crane and Wagner plants could be 

retired in the near term. Even Dr. Pace conceded that if the Crane and Wagner units 

retire in the near future, HHI screen failures will occur.267 Absent the additional 

resources committed by the Applicants in the Joint Settlement - a structural remedy 

rather than a behavioral one -the significant risk that Crane and/or Wagner would retire 

and undo vital market power mitigation would constitute harm and prevent Merger 

approval. 

Despite lengthy testimony by several parties, the question of whether Crane and 

Wagner will retire is left unanswered, but the risk is real. Drs. DeRamus and Yang 

testified that in order to comply with CSAPR and NESHAP regulations, Crane and 

Wagner will likely require the installation of some combination of sulfur dioxide 

controls, such as limestone-based flue gas desulfurization ("FGD") or dry sorbent 

injection ("DSI,,).268 IfDSI is not feasible at Wagner or Crane, the Applicants will be 

required to control acid gas through the materially more expensive FGD.269 In the 

opinion of Drs. DeRamus and Yang, neither Wagner nor Crane would be economically 

266 Indeed, FERC cited three prior decisions in which the agency held that power sales not tied to specific 
generation units nevertheless provide adequate mitigation, inc1udingAmeren Services Co., 101 FERC,-r 
61,202 (2002), American Electric Power Co., 90 FERC ~ 61,242 (2000) and CP&L Holdings, Inc., 92 
FERC ~ 61,023 (2000). 
267 Pace Additional Testimony at 7-8. 
268 DeRamus and Yang Joint Direct at 46. 
269Id. at 5. 
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viable if the units required FGD retrofits.270 Accordingly, they conclude that "Crane and 

Wagner are only marginally economic at best, and are at risk of being unable to generate 

sufficient revenues to cover the additional investment needed in pollution control 

equipment.,,271 We agree that a significant risk of retirement exists and that the new 

resources committed in the Joint Settlement are necessary to mitigate that harm. 

However, the new gas-fired generation offered in the Joint Settlement serves as a 

structural remedy to the risk that Crane and Wagner will be retired, and thus obviates the 

need for us to direct the Applicants to identify a qualified and interested buyer for the 

generation plants it intends to divest or for any additional proceedings to examine the risk 

of retirement. 

The Joint Settlement 

We find that the market power provisions of the Joint Settlement, when combined 

with the other commitments reached in the IMM Settlement and made by the Applicants 

throughout this proceeding, mitigate the market power risks presented by the Merger.272 

During the evidentiary hearing in this proceeding, Dr. DeRamus testified that the risk of 

retirement of the Crane and Wagner coal-fired power plants could be mitigated by 

requiring the Applicants to implement new entry of approximately 150 megawatts.273 

After the filing of the Joint Settlement, he concluded that "the provisions of the Joint 

Petition with regard to the Applicants' commitment to build new generation in Maryland, 

in conjunction with the Applicants' prior market power mitigation proposals and the 

[IMM Settlement], adequately address all of the market power concerns raised in my 

27° Id. at 10. 
271 Id. at 8. 
272 Drs. DeRamus (Tr. at 3709) aud Bowring (Tr. at 3541-42) testified during the evidentiary hearing that 
the market power mitigating commitments contained in the Joint Settlement and nvIM Settlement 
adequately addressed all of the concerns they had regarding market power. 
273 Tr. 2641-56. 
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Direct and Surrebuttal Testimony.,,274 Indeed, Dr. DeRamus testified that "[t]he total 

amount ofthe Applicants' proposed new generation is in excess ofthe amount that I 

considered strictly necessary to address the market power concerns with the potential 

retirement of Crane and Wagner.,,275 Dr. DeRamus explained that the 175 MW of to tal 

new capacity that the Applicants committed to bring on-line by 2015 is likely to have a 

greater pro-competitive impact than an equivalent amount of generation redistributed 

through divestiture.276 

Applicability ofHHI Analysis to New Generation Commitments 

Mr. Hahn performed an additional HHI analysis on the Applicants reflecting their 

commitment in the Joint Settlement to construct 285 to 300 MW of new generation. He 

determined that this commitment exacerbated market power concerns, raising HHI to 133 

and requiring the divestiture of between 3,250 to 3,650 MW of capacity to bring the HHI 

to within acceptable levels.277 

In contrast, Dr. Pace testified that HHI analysis is regularly conducted to evaluate 

changes in market concentration after mergers, but that it is not designed to judge the 

competitive effects of capacity additions by existing participants in a market. While the 

calculations can be made mathematically, "the impact on the market of a capacity 

expansion versus a merger of two suppliers is vastly different.,,278 Dr. DeRamus testified 

similarly, stating that the "entire point of the HHI analysis is to isolate the change in 

market concentration resulting from the merger itself, assuming a fixed amount of 

274 DeRamus Reply at 2. 
275Id. at 5. 
276 Id. 
277 Pace Additional Testimony at 4-6. 
278 Id. at 19. 
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capacity." He concluded that it was not appropriate to include in an HHI analysis the 

capacity additions committed to as a Merger settlement condition.279 

We find that the small change280 in HHI numbers resulting from the commitment 

to build new generation to which Mr. Hahn testified does not demonstrate an effective 

increase in market power. As Staff asserted, "the new generation proposed in this 

proceeding in no way represents an incremental exercise of market power within the. 

framework established by the [DOJIFTC Horizontal Merger] Guidelines.,,281 To the 

contrary, we find that the introduction of new generation to the market adds a valuable 

mitigating effect, as discussed below. That is especially true, given that the new 

generation will be subject to the behavioral constraints committed in the IMM and Joint 

Settlements. 

Market Power Implications of New Generation 

Mr. Hahn testified that new generation owned by the Applicants will heighten 

market power concerns because it will give them a greater presence in the market. Dr. 

Bowring agreed that in some circumstances, additional capacity introduced by a market 

participant could increase market power. However, he testified in these proceedings that 

the Applicants would be unable to exert market power effectively because of the 

behavioral restrictions contained in the IMM Settlement and other market power 

commitments made in this proceeding. He also testified that the combined effects of the 

new capacity resources and the behavioral restrictions contained in the IMM Settlement 

279 MEA agreed that the HHI analysis is "of limited use in evaluating competitive effects post-merger." 
MEA Reply Briefat 14. 
280 ope admitted that the increase in market concentration resulting from the new capacity additions is 
"modest." ope Reply Brief at II. ope also noted that in calculating the change in HHI, Mr. Hahn 
assumed a "worst case scenario" that all the new generation scheduled to be built through 2022 would be 
built immediately after the merger is closed. Id. at 12. 
281 StaffOmuibus Brief at 12. 
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would result in a more competitive market.282 In contrast to Mr. Halm, Dr. DeRamus 

testified that new generation, even if it is owned by the Applicants, will provide a pro-

competitive benefit as long as it is truly incremental, as Dr. DeRamus found it to be with 

regard to the Joint Settlement. He explained that new generation expands the limits of 

the aggregate supply curve, reducing price and increasing output.283 He added that even 

without collusion, it is easier for sellers to withhold in highly concentrated markets to 

increase the price of their remaining resources. New capacity additions therefore 

discourage withholding, in his opinion. 

Additionally, Dr. DeRamus asserted that after building the new generation, the 

Applicants would have an incentive to bid it into the market to at least cover their 

variable costs rather than withholding it and foregoing profits. He added that it was 

highly unlikely that the Applicants would "spend hundreds of millions of dollars on new 

generation investments in order to then withhold that new capacity from the markets.,,284 

Moreover, he noted that the renewable capacity, as an intermittent resource, would be bid 

in as a "price taker" so was particularly unsusceptible to withholding strategies.285 

We agree with Dr. DeRamus on this point. We find that the new generation that 

would not otherwise have been built but for this Merger and whose market power is 

restricted through the provisions ofthe IMM and Joint Settlements provides a pro-

competitive benefit to Maryland markets and appropriately reduces the ability of the 

282 Tr. aI3724-25. Specifically, he stated: "Under our behavioral rule in the Settlement, we know it's going 
to be competitive. So therefore it will make the market more competitive. That's a good thing." 
283 DeRamus Reply at 7-8. 
284 !d. at II. 
285 Id. at 9. 
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Applicants to exercise market power.286 After building the significant quantities of new 

generation required by the Joint Settlement, the Applicants would have to withhold an 

entire equivalent amount in order to return to the status quo and then withhold an 

additional amount in order to exert pre-Settlement levels of market power, all while 

foregoing a return on the newly constructed generation. Moreover, the behavioral 

restrictions of the IMM Settlement and the meteorological constraints of the new 

renewable resources would further restrain the Applicants' ability to exercise market 

power. We therefore find that the commitment to build new generation provides valuable 

market power mitigation. 

2. Local Control of BGE 

In the FirstEnergy Order, we found a source of potential harm to local ratepayers 

from the facts that "Potomac Edison will become a small, and more distant, part of a 

much larger utility holding company,,287 and that "the newfound size and corporate 

relationships exposes Potomac Edison to risks it does not face now.,,288 These concerns 

are even more troublesome in the present case, especially since the Merger before us is 

proposed for reasons that have nothing to do with BGE, but rather to match Exelon's 

generation assets with CEG's retail energy business.289 Post-Merger, BGE's percentage 

ofits parent company's revenue will decline substantially,290 potentially reducing the 

importance ofBGE and our regulatory oversight to the parent company. 

286 We offer no opinion on whether new generation is always pro-competitive, regardless of other 
mitigation. Under the facts of this proceeding, however, the new generation is properly constrained 
through the behavioral mitigation of the IMM Settlement, as testified to by Dr. Bowring. Tr. at 3723. 
287 FirstEnergy Order at 53. 
288 Id. 

289 Tr. 235-236 (Shattuck)( explaining this to be the "leading strategic aspect ofthe merger"). 
290 BGE cUlTently represents 33% of Constellation's revenue. Post-merger, that figure will be 8-9%. 
Hempling Direct Testimony at 23 (citing Crane deposition). 
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On the one hand, there is no dispute that BGE will lose a degree of local control 

post-Merger. Indeed, it is the acquisition of this outside control over BGE that Exelon is 

applying to receive and that gave rise to these proceedings. BGE's CEO will report to 

Mr. O'Brien, Exelon's anticipated CEO ofExelon Utilities. BGE will be subject to the 

"Exelon Management Model" and the "Exelon Utilities Management Model.,,291 Exelon 

will expect BGE to meet its utility reliability, dividend, rate of return and capital structure 

targets. And BGE will be subject to the oversight ofExelon Utilities, the Executive 

Committee and Exelon's EDOC. 

OPC in particular has expressed concerns about BGE' s management under the 

new Exelon model.292 OPC contends that BGE's interests will be a lower priority within 

a post-merger Exelon and that Exelon's intent to standardize practices among its three 

utilities may conflict with Maryland-specific policies and goals.293 We understand the 

inevitable potential for conflict between the goals of a holding company and its 

subsidiaries. But we are comfortable that we have removed the potential opportunities 

for mischief through our extensive ring-fencing ofBGE, and through our acceptance of 

additional measures such as the independent and local board members, executive 

leadership residence in Maryland, retention of divestiture rights, protection ofBGE 

employee levels, and com~itments to certain reliability and service quality metrics 

291 Mr. O'Brien testified that he intends "that we would develop a standard management model for the 
utilities so that they have programs, policies, procedures and processes that drive high perfonnance."). Tr. 
1002 (O'Brien). 
292 Brockway Additional Reply Testimony at 3-4 ("Exelon's control will be a structural reality, and any 
collaborative approach to subsidiary management or responsiveness will be purely discretionary."). 
293 OPC Initial Briefat 12-13. OPC points to CornEd's success in convincing the Illinois General 
Assembly to permit recovery for smart meter installation through a rate rider, thereby reversing a decision 
by the Illinois Commerce Commission to disallow such a rider. Although this Commission disallowed 
BGE's request for a similar rider in Case No. 9208 (Order No. 83531), we cannot conclude that a contrary 
result in a different state in any way harms BGE or threatens to harm BGE going forward. We will 
continue to regulate BGE based upon our view of the best interests of ratepayers. 
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described below. Just as important, there is nothing in the Merger that will otherwise 

reduce our statutory power to ensure BGE complies with the specific rulings and policies 

of this Commission and this State.294 

OPC also points to Exelon' s stated goal of expanding in size either through 

additional generation assets or additional utilities.295 However, the Merger proposal 

under review is evidence that CEG has a similar view of the benefits of expansion, a view 

that seems to be shared by the industry as a whole and that we recognize as a cause of 

concern, albeit one outside our authority to reverse given the current legal and policy 

backdrop we find ourselves in. 

We note that both PECO and CornEd have retained significant local control under 

the Exelon umbrella. Mr. O'Brien, the current CEO ofPECO, testified that Exelon has 

never denied one of his capital requests,296 and both PECO and CornEd outperform BGE 

in several reliability metrics.297 So although we might envision and protect against 

potential threats from the Merger, Exelon has a long, established track record operating 

utilities in different states. The record is replete with hypothetical harmful scenarios that 

might come to BGE, but similar harms could also befall BGE in the absence of the 

Merger. The ultimate proof will come in the execution, and we cannot find that BGE 

ratepayers will suffer risks or harms from the Merger under the new Exelon management 

model that are different than the risks or harms they would face from poor or inattentive 

local management. 

294 As an additional potential harm, ope posits that Ex~lon's multi-state utility family may harm low
income BOE ratepayers because "[c]ustomer service representatives will have less discretion to provide the 
specific services relied upon by low-income customers." ope Initial Brief at 2. We are confident that 
BGE understands how closely we will review its perfonnance in administering programs for its low
income customers and take appropriate action should that performance decline. 
295 OPC Initial Brief at 13-14. 
296 Tr. 1126 (O'Brien). 
297 Id. at 214-217 (Crane/Shattuck); DiPalma/Rafferty Direct Testimony at 19. 
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Additionally, in this Order we ensure Exelon will take several positive steps to 

maintain local management ofBGE. Its proposed Delegation of Authority for BGE 

provides BGE's CEO with identical independent approval authority as the current 

Delegation (up to $25 million),z98 and it increases the BGE Board's authority, by 

providing independent approval authority for expenditures between $50 and $75 million, 

authority that currently resides in CEG's Board.299 

Exelon has committed that BGE will maintain its headquarters in Baltimore, that 

at least one-third of its Board members will be independent and that a majority will reside 

within BGE's service territory.300 BGE's CEO will also reside within BGE's service 

territory and will sit on Exelon's Executive Committee.30
! Baltimore will also be added 

to the regular rotation ofExelon's Board, shareholder and Executive Committee 

. 302 meetmgs. 

On balance, we do not find that this geographic reality will cause any harm to 

BGE ratepayers per se, especially in light of the various protective conditions that we 

include in this Order.303 The statute does not require that we find harm from the 

inevitable fact that BGE's ultimate parent will be farther away going forward, and we 

cannot conclude from the record that Exelon's distance from Baltimore necessarily will 

affect BGE's management adversely.304 Exelon's witnesses repeatedly expressed their 

298 Crane Rebuttal, Ex. CMC-4; DeFontes Rebuttal, Ex. KWD-4. 
299 Crane Rebuttal, Ex. CMC-4; Defontes Rebuttal at 4. 
300 Joint Settlement at ~ 18. 
301 Jd. at ~ 19. 
302 ld. . 
303 The human instinct to associate proximity with improved management is strong. However, we can 
conceive of situations in which proximity causes an insularity that undermines effective management. 
304 In fact, BGE is currently the only investor-owned utility with a Maryland-based parent. Potomac 
Electric Power Company and Delmarva Power and Light Company are owned by Washington D.C.-based 
Pepco Holdings, Inc., The Potomac Edison Company is owned by Ohio-based FirstEnergy Corp., and 
Washington Gas Light Company is owned by Washington D.C.-based WGL Holdings, Inc. 
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commitment to BGE, its customers and to Maryland on the record during the hearing, and 

we will not hesitate to remind Exelon of those commitments, and enforce them, should 

that ever prove necessary. 

3. Divestiture 

The State Settlement contains a provision that allows severance ofBGE from 

Exelon if, after an investigation and hearing, the Commission l1)akes certain findings 

based upon clear and convincing evidence that generally indicate that BGE is facing 

extreme financial hardship as a result of its connection to Exelon. 305 Unsurprisingly, the 

proposed conditions for divestiture of BGE are lengthy and difficult to meet. 

As a preliminary matter, the Settlement Agreement limits severance to four 

divestiture conditions. Those conditions are (i) a nuclear accident at an Exelon facility 

that results in a material disruption of operations and material financial loss to Exelon 

that is not covered by insurance or indemnity, or the permanent closure of a material 

number ofExelon nuclear plants as a result of such accident, (ii) a bankruptcy filing by 

Exelon or a subsidiary, subject to certain additional conditions, (iii) the rating for 

Exelon's senior unsecured debt is downgraded to a rating that indicates "substantial risk" 

by two of three major credit rating agencies for a period of more than six months, or 

(iv) Exelon and/or BGE have committed a pattern of material violations oflawful 

Commission orders or regulations, and after notice and an opportunity to cure, have 

continued to commit those violations. 

It is not sufficient under the Joint Settlement, however, for the Commission to 

find by clear and convincing evidence that one of those divestiture conditions has 

305 Joint Settlement at 11 26. 
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occurred. The Commission must also find by the same evidentiary standard that (a) a 

divestiture condition has caused BGE to fail to meet its obligations as a public utility, and 

(b) divestiture is necessary to allow BGE to meet its obligations and to protect the interest 

ofBGE customers. Quite frankly, we do not agree that we are bound by these specific 

conditions to call for an investigation and hearing, in considering such a divestiture. 

MEA has maintained throughout this proceeding that the Commission should 

require as a condition of Merger approval that BGE may be removed from the Exelon 

corporate family if certain extreme contingencies occur, such as Exelon experiencing a 

catastrophic event that threatens BGE's ability to meet its statutory obligations as a 

public utility.306 The agency therefore asserts that the State Settlement condition 

regarding severance is a significant concession by the Applicants and that it adequately 

addresses the corporate governance risks associated with the Merger that MEA raised in 

earlier testimony. 

OPC sees the severance provision in a much different light. Ms. Brockway 

testified that the severance provision may weaken the Commission's authority to regulate 

BGE effectively by requiring an excessively high evidentiary burden and overly narrow 

grounds for divestiture. 307 For example, she asserted that a significant accident at a 

nuclear plant of the type owned by Exelon but not in fact belonging to that company 
• 

would not trigger the condition, even if the accident caused serious and deleterious 

financial consequences to BGE because of its relationship with an energy company 

highly leveraged with nuclear assets. Although she did not provide a legal opinion as to 

whether the Commission possesses the authority to order divestiture absent the State 

306 Woolf Joint Petition Testimony at 16. 
307 Brockway Additional Reply at 9. 
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