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I. INTRODUCTION 

Exelon Corporation ("Exelon"), Constellation Energy Group ("CEG"), the 
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Baltimore Gas and Electric Company ("BGE") and Exelon Energy Delivery Company 

LLC ("EEDC") (collectively "the Applicants") seek our approval, under § 6-105 of the 

Public Utilities Article ("PUA"), for a transaction (the "Merger") in which Exelon would, 

by acquiring all of the stock of CEG, acquire the power to exercise substantial influence 

over the policies and actions ofBGE. For the reasons we discuss below, we approve the 

Merger subject to the conditions set forth in this Order. 

As originally filed, this Merger raised serious concerns. After a comprehensive 

review, we can say that we could not have approved it in its original form. Most notably, 

the serious, unchecked potential for the merged companies to exercise market power 

would have created risks of harm to consumers inconsistent with the statutory standard, 

and the Applicants' initial proposal would not have mitigated the very real potential harm 

to consumers. 

We also had concerns about the post-Merger vitality ofthe critically important 

ring-fencing measures we installed around BGE as conditions of an earlier transaction, 1 

the adequacy of the benefits BGE's customers would receive from this transaction, and 

whether the public interest could be served by having BGE's parent, Board of Directors 

and ultimate management in Chicago. There is a lot at stake here, after all, for BGE's 

customers and for the State of Maryland as a whole: BGE is our largest utility company 

and CEG one of Maryland's few remaining Fortune 500 companies. What happens to 

BGE to a certain extent happens to us all, and we must ensure that at the outset the 

1 In re the Current and Future Financial Condition of Baltimore Gas and Electric Company, Order No. 
82986, Case No. 9173, 100 Md. PSC 348, 369-71 (2009) ("the EDF Order"). 

1 
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protections and benefits are held in place for the sake of ratepayers, employees and 

taxpayers alike. 

Although the Applicants insisted throughout the hearings that they had offered all 

the concessions and conditions they were prepared to make,2 the pot sweetened twice as 

the case wound to a close - first in the Applicants' briefs, when they offered new 

renewable and non-renewable generation, among other things/ and again on December 

15 when the Applicants, the State of Maryland and the Maryland Energy Administration 

("MEA") and others announced a non-unanimous settlement (the "Joint Settlement") that 

included even more new generation as well as additional committnents.4 Of course, the 

mere fact of a settlement would not resolve this case even if it were unanimous - we still 

must review any settlement independently for compliance with Public Utilities Article 

("PUA") § 6-105, 5 and we have done so below. This is particularly true in light of the 

continuing objections to the Merger by the Office of People's Counsel ("OPC"), the PJM 

Industrial Customers Coalition, the International Brotherhood of Electrical Workers and 

other parties. In working through the issues, we have attempted to honor the Joint 

Settlement wherever the proposed terms are consistent with the statute. Although our 

conditions deviate somewhat from the proposal, the fact that most of the parties now 

agree on a new, and significantly enhanced, set ofterms that largely comprise the final 

set of conditions demonstrates to us the importance and validity of our State's process for 

reviewing transactions like this. 

2 See e.g., Tr. 435-437 (Crane). 
3 Applicants' Initial Brief at Appendix A. 
4 Case No. 9271, Docket No. 222: "Joint Petition for Approval of Settlement." 
5 See In the Matter of the Application of the Merger of FirstEnergy Corp. and Allegheny Energy, Inc., 
Order No. 83788 ("FirstEnergy Order") at 33; compare Fed. R. Civ. P. 23 (requiring federal courts to 
review class action settlements and to detennine independently that the settlement is fair). 

2 
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We cannot deny that this transaction arises in the context of broader trends in the 

national and international electricity markets that give us pause. As its Chairman and 

Chief Executive Officer ("CEO") testified, Constellation has sought (since its trading 

business melted down in 2008) to create a vertically integrated company that combines 

its regulated distribution business (BGE) with an unregulated retail supply business 

(Constellation New Energy, Inc.).6 That, ironically, sounds a lot like the company BGE 

was before deregulation, but with one key difference: the parent gets the steady return on 

its monopoly distribution business and the upside of a supply business no longer 

restrained by the regulatory compact. As a result, though, the unregulated retnrns 

available to the supply side ofthe business drive the financial community's, and thus the 

parent compauy's, expectations for the compauy as a whole. This includes the regulated 

utilities, which in the Exelon model are expected to contribute a 10 percent return on 

equity to the parent. 7 In addition, as the companies' executives themselves 

acknowledged, 8 this business paradigm requires greater and greater scale. Current 

Exelon CEO John Rowe considers industry consolidation "inevitable,,,9 and so it seems, 

do the rest of the industry aud the financial community. 

It is not obvious to us that tying our regulated utility companies to this business 

model will be good in the long run for ratepayers or regulated utilities. Having watched 

major financial institutions become "too big to fail," we wonder too if further 

consolidation in the electricity sector could expose BGE to a wider range of unregulated 

business risks or bury BGE deeper down Exelon's priority list ifthe company grows still 

6 Tr. 235-236 (Shattuck). 
7 !d. at 210-211 (Crane). 
8 Id. at 132-133 (Shattuck). 
9 Id. at 941-942 (Shattuck). 

3 
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bigger in the future. But these general reservations do not afford us a basis to deny 

approval to a transaction that otherwise passes muster under § 6-105. By repealing the 

Public Utility Holding Company Act and passing Maryland's electric restructuring laws, 

the United States Congress and the Maryland General Assembly created the legal and 

policy backdrop for transactions and companies like these, and it is not our role to thwart 

or second-guess those judgments here. 

Instead, ~e must use, and have used, the tools provided to us by State law to 

ensure that BGE and its customers are fully protected from the potential risks presented 

by the Merger, that BGE and its customers benefit affirmatively from it, and that the 

transaction serves the broader public interest. We have analyzed the Application, as 

modified by the Applicants' briefs and settlements with various parties including the 

Joint Settlement, EDF and IMM Settlements, against the governing law and the full 

record we and the parties have developed in this case. As we discuss below, most ofthe 

proposed settlement conditions satisfy the requirements of the statute. We have, 

however, made changes where necessary to fulfill the requirements of § 6-105. Perhaps 

most notably, we have substituted the proposed payments into the Electric Universal 

Service Program ("EUSP") ($10 million), the EmPower Maryland programs ($10 

million) and low-income weatherization ($50 million) and added a portion of the money 

attributable to future synergy savings ($43.5 million), to create a new $113.5 million fund 

that Exelon will invest in BGE's customers, at our direction, over the next three years in 

three equal annual installments, with the first installment to be deposited into an interest-

bearing account within 90 days of the Merger. 

4 
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These additional investments will primarily focus on longer-term benefits for 

low-income customers, homeowners and businesses by creating new and incremental 

opportunities for energy assistance and energy efficiency. Because we did not develop a 

full record in this case on the best way to utilize these funds, we will conduct further 

proceedings for this purpose; we may yet decide to allocate more to EUSP or to energy 

efficiency and weatherization, or to target the funds differently, but we will do so on a 

better-developed record. We note here that this Customer Investment Fund directly 

mirrors the $112 million in residential ratepayer credits, creating a balance between 

Exelon's short- and longer-term investments in its customers of all classes. 

All of that said, we approve the Merger subject to the following conditions, which 

we detail at the end ofthis Order and summarize here: 

(1) Exelon shall (a) comply with the terms of the IMM Settlement, 
as modified in this Order; and (b) develop 285-300 megawatts 
("MW") of new generation within Maryland to protect 
Maryland consumers from higher rates resulting from Exelon's 
increased market power; 

(2) Exelon shall comply with all previously established ring
fencing measures regarding BGE and shall strengthen those 
measures as we describe in this Order; 

(3) Exelon shall provide all BGE residential consumers with a 
$100 rate credit within ninety (90) days of consummation of 
the Merger; 

(4) Exelon shall invest $113.5 million, over a three-year period, 
into a Customer Investment Fund for the purpose of providing 
energy efficiency and low-income energy assistance to BGE 
customers; 

(5) BGE shall not permit a net reduction in its employment level 
due to involuntary attrition for two years following the Merger, 
shall maintain its corporate headquarters in Baltimore and shall 
a maintain specific minimum numbers of local and 
independent directors on its Board; 

(6) Exelon shall construct its local headquarters in Baltimore as 
described in this Order; 

5 



(7) Exelon shall provide at least an average of $7 million in annual 
charitable contributions within Maryland; and 

(8) Exelon shall apply the values memorialized in BGE's Feb. 6, 
2009 Memorandum of Understanding in promoting supplier 
diversity as well as its employment practices within Maryland. 
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Finally, we recognize that by deviating from the terms of the Joint Settlement, the 

Applicants have reserved the right to walk away from this Merger rather than proceeding 

to closing. Although we expect they will go forward, we direct the Applicants to advise 

us in writing of their intentions within ten days ofthis Order. 

II. BACKGROUND 

A. The Applicants 
Exelon is a utility services holding company, incorporated in Pennsylvania and 

with its corporate headquarters in Chicago, Illinois, that operates through its principal 

subsidiaries, Exelon Generation Company LLC ("Exelon Generation") and EEDC, a 

subsidiary that holds 100 percent of the common stock of Commonwealth Edison 

Company ("CornEd") and PECO Energy Company ("PECO,,).l0 

Exelon Generation maintains one of the nation's largest portfolios of electricity 

generation capacity, consisting ofa mixture of nuclear, fossil, hydroelectric, solar, 

landfill gas, and wind resources. I I Exelon Generation currently has the largest nuclear 

fleet in the United States. 12. CornEd is a regulated public utility that provides electric 

distribution service to more than 3.8 million customers in Northern Illinois. 13 PECO is 

10 May 25, 2011 "Application ofExelon Corporation, Constellation Energy Group, Inc., and Baltimore Gas 
and Electric Company" ("Application") at 8. 
11 Application at 12. Exelon Generation includes four business units: Exelon Nuclear, Exelon Power, 
Exelon Power Team, and Exelon Energy. Exelon Nuclear and Exelon Power are responsible for Exelon's 
generation fleet. Id. Exelon Power Team is the wholesale power marketing division responsible for Iong
term sales and supply strategy. Id Exelon Energy handles Exelon's retail marketing. Id 
12 Application at 12. 
13 Id. at 11. 

6 
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also a regulated public utility that provides similar service to 1.6 million customers 

throughout Pennsylvania. 14 

CEG was formed in 1995 in connection with the proposed, but never 

consummated, merger between Baltimore Gas and Electric Company ("BGE") and 

Pepco. In the wake of the Electric Customer Choice and Competition Act of 1999,15 

CEG became the holding company for the common stock ofBGE. 16 Today, CEG 

remains a holding company that owns 100 percent of the stock ofa variety of 

subsidiaries, including several entities that comprise CEG's generation business, a 

customer supply business (NewEnergy), and BGE. 17 BGE continues as a regulated 

electric transmission and distribution utility and a regulated gas distribution utility. 

CEG's merchant energy business consists of: (1) an operation that develops, 

owns, owns interests in and operates electric generation facilities and a fuel processing 

facility in various regions ofthe United States; (2) a customer supply operation that 

provides energy services to both wholesale and retail customers (NewEnergy); and (3) a 

commodities operation that manages contractually-controlled physical assets and 

provides risk management services. IS CEG also possesses a 50.01 percent interest in 

Constellation Energy Nuclear Group LLC ("CENG") a subsidiary that owns several 

nuclear generating facilities, including two units in Calvert Cliffs, Maryland. 19 

14 Id. at 10. 
15 Public Utilities Article ("PUA") §§ 7-501-7-517. 
16 CEO Form 10-Q for the period ended March 31, 1999 (May 14, 1999), at 6. 
17 CEO Form 10-K for the fiscal year ending December 31, 2010 at 2. 
18Id 
19 Id. at 2-3. 

7 
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The Applicants partially structured their original proposal around conditions we 

imposed in Case No. 9173, in which we reviewed a series of proposed transactions 

between CEG and Electricite de France International, SA ("EDF,,).20 The conditions 

relevant to the present transaction included: 

(a) Capital Infusion. We required CEG invest $250 million in 
cash in BGE before June 30, 2010; 

(b) Dividend restriction. We prohibited BGE from paying 
dividends to CEG if its equity level after the dividend payment 
would fall below 48 percent, and we prohibited the payment of 
any dividends if BGE's credit rating fell below investment 
grade, as determined by any two of the three major credit rating 
agencies; ... 

(c) Ring-fencing. Immediately after close of the EDF Transaction, 
we ordered CEG to implement a detailed series of measures 
designed to create distance between BGE and CEG for 
purposes of bankruptcy protection and credit rating separation, 
including prohibiting BGE from participating in CEG's cash 

I 21 poo ... 

CEG and BGE thereafter submitted various filings that reflected their compliance with 

the protective measures we imposed.22 Subsequent to our approval and the 

consummation of this transaction, EDF became CEG's largest shareholder. 

C. The Proposed Merger (the "Merger") 

1. The Merger Agreement 

Under the terms ofthe proposed "Agreement and Plan of Merger" ("Merger 

20 EDF, a societe anonyme organized under the laws afFrance, is the parent corporation ofEDF 
Development, Inc., a Delaware corporation and the purchaser of the 49.99% interest described in this 
Order. For purposes of this Order, we will refer to both entities as EDF. 
21 EDF Order at 4-5. For the additional ring-fencing measures we imposed, see id. at 49-53. 
22 Case No. 9173, Dockets Nos. 223 (Jan. 15,2010 correspondence from Mr. Gahagan confirming CEG's 
cash infusion into BGE and BGE's withdrawal from CEG's cash pool) and 225 (Feb. 4, 2010 
correspondence from Mr. Gahagan confirming the full implementation of the required ring-fencing 
measures). 

8 
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Agreement"),23 CEO will merge with Bolt Acquisition Corporation ("Merger Sub"), a 

Maryland corporation and wholly-owned subsidiary of Exelon created to effectuate the 

Merger.24 CEO's shareholders will receive 0.93 shares of Exelon common stock in 

exchange for each share of CEO common stock.25 Following completion of the 

acquisition, Exelon shareholders will own approximately 78 percent, and CEO 

shareholders will own 22 percent of the combined company on a fully diluted basis.26 

CEO stock will no longer be publicly traded.27 

CEO will continue as a surviving entity and become a wholly-owned subsidiary 

ofExelon.28 CEO will then transfer its entire equity interest in RF HoldCo LLC, the 

Special Purpose Entity that we ordered as one ofthe ring-fencing measures in the EDF 

Order, to Exelon; thereafter Exelon will transfer that equity interest in RF HoldCo to 

EEDC. 29 As a result of this reorganization post-Merger, BOE will remain a direct 

subsidiary ofRF HoldCo, LLC and become an indirect subsidiary ofEEDC.3o 

Exelon also intends to create Exelon Utilities, an unincorporated division within 

Exelon,31 to provide governance and oversight ofExelon's three utilities, including BOE 

if we approve the Merger. 32 This new entity would be a "small" organization with Mr. 

Denis O'Brien as its CEO.33 Additionally, BOE (like PECO and CornEd) will be subject 

to the oversight of the Energy Delivery Oversight Committee ("EDOC"), a standing 

23 Application at Appendix B. 
24 ld. at 7. 
25 Direct Testimony of Christopher M. Crane ("Crane Direct") at 14. Appendix B to the Application at 16. 
26 Crane Direct at 14. 
27 Application at 7. 
28 ld. at 7. The new organization chart for Exelon is contained in the Application at Appendix C. 
29 Case No. 9271, Docket No. 40 at 2. 
30 ld 
31 O'Brien Reply Testimony at 3-4. 
32 Crane Rebuttal Testimony at 4; O'Brien Rebuttal Testimony at 2-5; See also, Applicants' Ex. DPO-l. 
33 Tr. 672 (Crane/Shattuck). 

9 
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committee of the Exelon Board "whose sole purpose and responsibility is to provide 

oversight and support for the regulated utilities.,,34 The Charter responsibilities of the 

EDOC include "review[ing] significant legislative, regulatory and investment and 

recovery strategies (including rate cases), focusing on those with potential multi-state or 

multi-utility impact.,,35 

Within the new, merged corporation, several key executive positions will change, 

including, among others: (1) Mr. Shattuck, CEG's current CEO, will serve as Executive 

Chairman of the Board for Exelon; (2) Mr. Crane, the current Chief Operating Officer of 

Exelon and President ofExelon Generation will serve as CEO for Exelon; and (3) Mr. 

DeFontes, BGE's current President and CEO, will continue to serve in that capacity in 

addition to joining Exelon's Executive Committee.36 

2. Market Power Mitigation 

In response to concerns that the increased concentration of generation resources 

resulting from the proposed merger will significantly increase the Applicants' market 

power in the wholesale markets for energy, capacity and ancillary services, the 

Application included three commitments by Exelon designed to alleviate these 

concerns.37 

34 O'Brien Rebuttal Testimony at 10. 
35 Applicants' Ex. DPO-2. 
36 Crane Direct at I; Tr. at 31 (Crane). 
37 Exelon initially submitted its proposed market power mitigation to this Commission primarily through 
the direct testimony of Dr. Joe Pace, an independent economic consultant, and Exelon's "Joint Application 
for Authorization of Disposition of Jurisdictional Assets and Merger under Sections 203(a)(I) and 
203(a)(2) of the Federal Power Act" submitted to the Federal Energy Regulatory Commission ("FERC") 
and this Commission (as Exhibit JDP-I) by CEG and Exelon on May 20, 2011 ("FERC Application"). As 
we discuss irifra, the Applicants and the Independent Market Monitor for PJM eventually entered into an 
agreement by which the Applicants agreed to take additional steps intended to address the continuing 
concerns surrounding the effect of the merger on certain PlM markets. 

10 
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generation facilities within the PJM-wide markets38 - Brandon Shores, H.A. Wagner and 

C.P. Crane - that possess a combined 2,648 MW of capacity. 39 The Applicants have 

committed to enter into contracts to divest this generation capacity within 180 days of 

consummating the merger and close on the divestitures within thirty days of receiving all 

necessary approvals.4o 

Second, to address residual market power issues in the 5004/5005 submarket of 

PJM,41 the Applicants offered to enter into power purchase agreements to sell 500 MW 

of base load energy for delivery into the 5004/5005 submarket under certain specified 

terms.42 This commitment would continue through December 31, 2014, when CEG's 

existing market contract with CENG to purchase 85 percent ofthe output of Calvert 

Cliffs nuclear plants ends.43 

Third, in order to counter the market impact ofCEG's tolling agreement for its 

Delta plant on the Eastern Mid-Atlantic Area Council ("EMAAC") capacity submarket,44 

38 PJM stands for the Pennsylvania New Jersey Maryland Interconnection, LLC, a regional transmission 
organization that coordinates the movement of wholesale electricity in all or parts of 13 states and the 
District of Columbia. 
39 FERC Application at 25 and Attachment 4. H.P. Wagner and Brandon Shores are located on the sarne 
site and operate under the same umbrella for air emissions standards. Tr. at 387 (Shattuck). The 
Applicants have testified that they will sell all three units together to ensure that the H.P. Wagner unit 
continues to benefit from the environmental credits it currently receives for being under the same umbrella 
as Brandon Shores. Id. at 390 (Crane). 
40 FERC Application at 25. The Applicants have also proposed a series of "interim mitigation" measures 
that they commit to implement until they close on the divestitures. Id. at 41-46. 
41 The 5004/5005 submarket is a combination of the Keystone-Juniata 5004 transmission line and the 
Conemaugh-Juniata transmission line. Direct Testimony of Joe Pace, PhD (,"Pace Direct") at fn 8. See 
also, PJM Manual 03: Transmission Operations, Revision: 38, at 45. 
42 FERC Application at 25-27. 
43 Id. at 26. 
44 The EMAAC submarket includes six local distribution areas ("LDAs"). Pace Direct at n13. Exelon owns 
over 8,500 MW of generation within the EMAAC submarket. Id. CEG's resources within the EMAAC 
submarket consist almost entirely of the 545 MW tolling agreement related to the Delta plant as well as 
demand reduction services. Id. Pursuant to a tolling agreement, the buyer (CEG) supplies the plant with its 
fuel and commits to purchase the output ofthe facility. 

11 
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the Applicants offered to implement a "price cap" within the EMAAC submarket, in 

which they would: 

offer all their not-previously-committed generation capacity in the 
EMAAC submarket not subject to an RMR agreement in all PJM 
capacity auctions covering periods between the consummation of 
the Transaction and the earlier of May 31, 2017 or the date the toll 
is terminated or divested, either at or below the offer cap approved 
by PJM or the PJM Market Monitor for each resource. Moreover, 
the Applicants will bid the Delta plant at a zero price in all such 
auctions, unless the Delta tolling agreement is sold or terminated 
effective before any such auctions take place.45 

Despite these offers, however, the Independent Market Monitor for PJM ("IMM" 

or "Market Monitor,,)46 continued to express reservations about the adequacy ofthe 

Applicant's proposed mitigation measures and, on October 11, 2011, the Market Monitor 

and the Applicants submitted Settlement Terms and Conditions ("IMM Settlement") 

designed to address the Market Monitor's remaining concerns.47 

Pursuant to the IMM Settlement, the Applicants agreed not to sell the three 

divested plants to certain identified potential buyers or any oftheir subsidiaries, based on 

the principle that no purchaser shall own more than three percent of the installed capacity 

in the overall PJM market.48 The Applicants further proposed several significant 

"behavioral commitments" designed, among other things, to restrict Exelon's post-

45 FERC Application at 27. 
46 The Independent Market Monitor for PJM is currently Marketing Analytics LLC. This entity monitors 
compliance with PJM's rules, standards, procedures, and practices. It is also responsible, inter alia, for 
identiJying structural problems in PJM markets that may inhibit robust and competitive markets. 
47 Case No. 9271, Docket Entry 118. The Market Monitor informed the Commission that it would not 
object to the proposed merger provided our approval was conditioned upon the Applicants complying with 
the terms of the Settlement. Jd. at 2 
48 IMM Settlement at ~ 1. The prohibited buyers are American Electric Power Company, First Energy 
Corp., GenOn Energy, Inc., Edison International, Dominion Resources, Inc., Public Service Enterprise 
Group Incorporated, Calpine Corp., and PPL Corporation. 

12 
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merger participation in the wholesale energy markets and its ability to implement uprates 

or retirements of its generation facilities, and to restrict its market-based pricing offers.49 

3. Exelon's Commitments 

In its initial attempt to meet its statutory burden, Exelon provided the 

Commission with 34 "commitments" - various promises intended either to bring 

benefits to BGE ratepayers and the State of Maryland or to ensure that BGE 

suffered no "harm" resulting from this merger. 50 Although these commitments 

represented a good-faith effort to bring the Merger in line with the public interest, 

the testimony and evidence in this case revealed that several of the parties' 

ongoing concerns remained unresolved, including potential problems with BGE's 

current ring-fencing and the extent ofExelon's proposed investment in renewable 

energy generation within Maryland. 

To address these ongoing concerns, Exelon provided the first substantive 

additions to their "package" of commitments in their initial brief at the conclusion 

of testimony. 51 These additional commitments included, among other things, a 

restriction on issuing any dividends on BGE's common stock through 2014, an 

increased commitment to develop new generation, including new renewable 

generation, within the State of Maryland, and additional ring-fencing measures to 

protect BGE.52 Exelon characterized these new commitments as "substantially 

strengthening" its Application and recognized that they resulted from "listen[ing] 

carefully" to the issues developed during the course ofthe proceedings before 

49 Jd. at ~ 2. 
50 Exelon Exhibit CMC-l. 
51 Applicants' Initial Brief at Appendix A. Appendix B to this brief tracked the changes from the initial 
version of the commitments. 
52 Jd. at 3-4. 

13 
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pending Application more closely with the public interest requirement ofPUA 

§ 6-105, Exelon continued informal discussions with several of the parties to 

resolve their remaining issues. 
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On December 15,2011, negotiations among several of the parties culminated in a 

"Joint Petition for Approval of Settlement" ("Joint Settlement") by the State of Maryland 

and the MEA, the Mayor and City Council of Baltimore ("Baltimore City") and the 

Baltimore Building and Constructions Trades Council, AFL-CIO ("Building Trades") 

and the Applicants. 54 Among other things, this non-unanimous Settlement substantiaIIy 

increased Exelon's commitment to construct new generation in the State of Maryland, 

including natural gas projects, land-based wind, solar, support for an animal waste-fueled 

power plant, funding for research for offshore wind development in Maryland and 

funding for weatherization measures for low- and moderate- income customers. Exelon 

separates its now-40 commitments into five broad categories: (1) Direct Customer 

Benefits;55 (2) Public Interest Benefits;56 (3) Corporate Governance, Management, and 

No Harm to BGE Customers;57 (4) Accounting and Financial Governance and No Harm 

to BGE Customers: 58 and (5) Market Power Mitigation and No Harm to BGE 

Customers. 59 These broad categories represent the Applicants' summary of their , 

proposed commitments. The fuII set of Conditions to which the Applicants wiII be bound 

by this Order is found in Section IV. 

53 Id. at 3. 
54 Case No. 9271, Docket # 222. 
55 Joint Settlement at 6. 
56 Id. at 8. 
57 Id. at 18. 
58 Id. at 23. 
59 Id. at 27. 

14 



a. Direct Customer Benefits 
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Exelon proposes to provide all BGE residential ratepayers with a one-time $100 

rate credit within ninety days of consummation of the Merger. 6o Exelon also proposes to 

fund certain Maryland programs as follows: 

(a) $10 million - paid in $2.5 million disbursements over 4 years
to offset costs to be incurred by BGE for its EmPower 
Maryland programs;61 

(b) $10 million- also paid in $2.5 million disbursements over 4 
years - to the Electric Universal Service Program ("EUSP);62 

(c) $50 million - paid in $12.5 million over 4 years - to the 
Department of Housing and Community Development's 
("DHCD") weatherization program;63 

(d) $20,000 to RG Steel Sparrows Point LLC ("Sparrows Point") 
to allow Sparrows Point to participate in any of the p,rograms 
under BGE's Energy Solutions for Business Program; 4and 

(e) A commitment to study why BGE customers suffer higher than 
acceptable outage durations and file its assessment with the 
Commission within twelve (12) months. 65 

b. Public Interest Benefits 

Exelon offered several commitments intended to benefit the larger Maryland 

community and the Maryland economy. Perhaps the most significant of the new 

commitments that emerged from the parties' negotiations are the substantial promises to 

cause between 285 and 300 MW of new generation to be constructed in the State of 

Maryland by 2022. 66 Most ofthe proposed new generation would be fueled by natural 

gas and renewable energy sources, including: (I) 120 MW of primarily natural gas-fired 

60 Id. at 6. 
61 Id. at 6-7. EmPower Maryland is a State initiative that requires gas and electric companies to encourage 
and promote the efficient use and conservation of energy by consumers. 
62 Jd. at 7. EUSP is a state program that assists low-income customers pay the electric portion of their 
utility bills. 
63 Id. at 7-8. 
64 Id. at 8. 

65 ld. at 8. This average customer outage duration is referred to as the Customer Average Interruption 
Duration Index (CAIDI) - a reliability index commonly used by electric power companies. 
66 Id. at 31. 

15 



CUB Exhibit 2.1 
Docket No. 12-0321 
Page 18 ofl22 

combustion turbines in Maryland within the 5004/5005 submarket by December 2015,67 

(2) 125 MW from Tier-l renewable energy sources (at least half of which Exelon 

commits to be wind-generated);68 (3) 10-25 MW of new animal waste-to-energy 

generation;69 and (4) 30 MW of new solar generation in Maryland, with at least 10 MW 

within the City ofBaltimore. 7o In addition, after several parties objected to Exelon's 

proposal to either construct or renovate existing commercial space for its new Baltimore 

headquarters, Exelon committed that this headquarters would constitute new 

construction. 71 

Exelon further offered to provide $32 miIIion in funding for the development of 

off-shore wind generation. 72 This funding includes $30 miIIion toward the development 

of a Construction and Operations Plan, including placing meteorological towers in the 

water and environmental studies, among other things,73 and the remaining $2 miIIion 

would support the development of university-level expertise on wind generation in 

67 Jd. at 12. 
68 Joint Settlement at 9-12. "Tier-I" energy sources are defined in PUA § 7-701(1) and reflect the most 
environmentally positive generation sources. This commitment also provides for liquidated damages of 
$900,000 per MW below the promised 125 MW, payable to the Maryland Strategic Energy Investment 
Fund should Exelon fail to deliver on this promise. Jd. at 10-11. 
69 Joint Settlement at 12-15. Exelon could satislY this commitment three ways: 

1) Exelon would make a $60.00 per MW hour subsidy if the State accepted the currently 
outstanding RFPs for 10 MW by state agencies, or 

2) If the State instead preferred to pass legislation for a 25 MW facility, Exelon would agree to 
contribute $90 million to the construction of the facility, or 

3) Liquidated damage~ if the State does not accept the RFPs for 10 MW and does not pass 
legislation. 

70 Joint Settlement at 15-16. Additionally, Exelon commits not to use any solar Renewable Energy Credits 
("SRECs") during the first three years to avoid saturating the market in light of the extent of solar 
generation development that has recently occurred in Maryland. Tr. 3565 (Bradford). 
71 Joint Settlement at 8-9. This headquarters will house Exelon's competitive energy business and its 
renewable energy development headquarters. Id After the conclusion of our proceedings, Exelon entered 
into a contract to construct its Baltimore headquarters at Harbor Point, the currently vacant site of the old 
AlliedChemical plant. "Exe/on Picks Harbor Pointfor Future Headquarters," February 2, 2012 Baltimore 
Sun. 
72 The Federal Government, through its Bureau of Ocean Energy Management, Regulation and 
Enforcement, has approved certain waters off Maryland's eastern shore as suitable for wind generation. 
"Maryland Coast Opened to Offshore Wind Development," Nov. 10,2010 Baltimore Sun. 
73 Joint Settlement at 16-17: Tr. 3733-3734 (Woolf). 
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Maryland through a competitive Request for Proposals ("RFP") conducted by the 

Maryland Higher Education Commission ("MHEC,,).74 

Exelon also committed to "stay the course" in a number of areas, including 
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(1) maintaining CEG's prior annual level of charitable contributions (approximately $7 

million) for ten years; 75 (2) committing to no involuntary attrition at BGE for two years 

post-merger; 76 and (3) "fully support[ing]" BGE's February 6, 2009 Memorandum of 

Understanding ("MOU") regarding supplier diversity.77 

c. Corporate Governance. Management. and 
No Harm to BGE Customers 

BGE has been locally owned and operated for all of its 195-year existence, and 

Exelon has offered a series of commitments that seek to alleviate concerns about whether 

ownership outside of Maryland' s jurisdiction might undermine BGE's operations. For 

example, Exelon committed to maintain BGE's headquarters in Baltimore and to ensure 

that BGE's Board of Directors includes at a minimum two independent board members 

and a majority who reside within BGE's service territory.78 Exelon also committed to 

include Baltimore in its regular rotation of locations for meetings of its Board of 

Directors, shareholders and Executive Committee79and that BGE's CEO will be a 

member ofExelon's Executive Committee and will reside within BGE's territory.so 

As mentioned, we imposed significant ring-fencing measures upon BGE in the 

EDF Order. Exelon proposes to continue those measures and to augment those 

74 Joint Settlement at 17; Tr. 3735 (Woolf). 
75 Joint Settlement at 17. Although this would not constitute a benefit in the sense that Maryland charities 
are no better off post-merger, we recognize that including this commitment in its Application provides the 
Commission with the authority to enforce the existing level of contributions, if necessary. 
76 Id. at 17-18. 
77 Id. at 18. 
78 Id. at 18 
79 Id. at 19. 
80 Id. at 19. 
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commitments further, by: (1) obtaining a new non-consolidation opinion from outside 

counsel that reflects the new post-merger corporate organization; (2) a promise not to 

petition the Commission for a modification of these measures for three years; (3) limiting 

any internal reorganizations which may undermine the effectiveness of current ring-

fencing measures; and (4) a strictly defined separation ofBGE's interests from those of 

CornEd and PECO. 81 Exelon committed as well to report to the Commission on a 

quarterly basis the activities ofExelon Utilities so that the Commission could analyze the 

allocation of costs and benefits BGE is incurring and receiving from Exelon Utilities. 82 

Finally, Exelon has offered to grant the Commission the authority to divest BGE 

from its parent company, based upon clear and convincing evidence, should certain 

serious calamities occur. 83 

d. Accounting and Financial Governance and 
No Harm to BGE Customers 

Exelon has proposed a series of conditions that it claims will protect BGE from 

financial harm as a result of the Merger in regards to the new post-Merger corporate 

structure: 

81 Jd. at 19-21. 

(a) Exelon will reimburse BGE for any federal income tax liability as a 
result of Exelon's consolidated tax filing above what BGE's stand
alone liability would have been;84 

82 Jd. at 21. This commitment illustrates how our proceedings induced several improvements from the 
original Application. This particular commitment resulted from MEA's prior concern that BGE would be 
saddled with costs resulting from Exelon Utilities without receiving any benefits. Woolf Joint Settlement 
Testimony at 15-16; see also MEA Initial Briefat 51. 
83 Joint Settlement at 22-23. These calamities include; (1) a nuclear accident or incident involving the 
release of radioactive isotopes; (2) a material disruption of operations due to such an incident; (3) the 
closure of a material number of nuclear plants as a result of such an incident; (4) a bankruptcy filing by 
Exelon or its affiliates constituting 10% or more ofExelon's assets; (5) a credit rating downgrade to Exelon 
securities below B3 by Moody's or B- by S&P or Fitch; or (6) a series of material violations oflawful 
Commission orders or regulations. 
84 Joint Settlement at 23-24. This commitment also arose to resolve previously expressed concerns by the 
State. Woolf Joint Testimony at 13-14. see also MEA Initial Briefat 50. 
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(b) BGE will provide the Commission with side-by-side comparisons of 
BGE's shared services cost allocations and service company charges 
pre- and post-merger;85 

(c) Exelon will ensure BGE's financial records do not reflect any goodwill 
or transaction costs associated with the merger, and that BGE's merger 
accounting is rate-neutral for BGE customers;86 

(d) BGE will track all merger savings and account for such savings in its 
next rate case; 

(e) BGE shall not guarantee the debt or credit instruments of, grant a 
mortgage or lien on the property of, or include a cross-default 
provision in any of its debt or credit agreements between its securities 
and the securities ofExelon or an Exelon affiliate;87 

(f) Exelon will maintain BGE's Operations and Management ("O&M") 
and capital expenditures at or above 95 percent ofBGE's 2011 level of 
expenditures for 2012 and 2013, and provide the Commission with its 
actual expenditures for 2012 and 2013 and its projected expenditures 
through 2016;88 

(g) BGE will not payout a dividend on its common shares through the end 
of 2014, and thereafter will provide the Commission with 30 days 
notice prior to issuing a dividend, which sets forth wh~ the payment 
would not reduce BGE's equity ratio below 48 percent;8 

(h) Exelon will report to the Commission ifBGE's credit rating from S&P 
falls below BBB+;90 and 

(i) The Applicants will not relocate BGE employees to the Baltimore 
CEG headquarters without prior Commission approval.91 

e. Market Power Mitigation and No Harm to BGE Customers 

In addition to divesting H.A. Wagner, C.P. Crane and Brandon Shores Generating 

Stations as a group, Exelon committed in the Joint Settlement to comply with the IMM 

Settlement. 92 Exelon also committed to modify the IMM Settlement to provide that the 

8S Joint Settlement at 25. 
86 Id. at 25-26 
87 Jd. at 24-25. This commitment responds to a recommendation of Dr. Steven Schwarcz during live 
testimony. Tr. 2534-2535 (Schwarcz). 
88 Joint Settlement at 26. 
89 Id. Settlement at 27. The Applicants estimate that foregoing dividends through 2014 will cause BGE to 
retain almost $300 million for capital and O&M expenses. Applicants' Initial Brief at fn. 147. 
90 Joint Settlement at 26. 
91 Id. at 26. 
92 Id. at 27-28. In response to a remaining concern expressed by the IMM after the Joint Settlement, Exelon 
further committed that the new animal waste generation facility would be covered by the IMM Settlement. 
Tr. 3541-3542 (Bradford). 
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Commission would have the authority to enforce the provisions of that Settlement. 93 

Exelon also claimed that its activities in satisfaction of its new generation commitments 

provided additional market power mitigation.94 

D. Procedural History 
On May 25, 2011, CEG, Exelon and BGE submitted the Application, along with 

supporting testimony and exhibits requesting authorization for Exelon to acquire the 

power to exercise substantial influence over BGE pursuant to PUA § 6_105. 95 Their 

supporting testimony included testimony from Christopher Crane,96 Karie Anderson,97 

Ronald DeGregorio,98 Calvin Butler,99 Joe Pace,100 Susan TierneylOl and Kenneth 

DeFontes. l02 

In response, we issued Order No. 84058, which initiated this proceeding, and we 

scheduled a pre-hearing conference for June 28, 20 II to establish a procedural schedule, 

rule on requests to intervene, and address any other preliminary matters. l03 We received 

and granted requests to intervene from the Market Monitor, EDF, the Mayor and City 

Council of Baltimore, the MEA, PJM Industrial Customer Coalition, Chesapeake Climate 

Action Network, Environmental Integrity Project, Environment Maryland, Maryland 

93 Joint Settlement at 28. See also Tr. 3584 (Bradford). 
94 Joint Settlement at 28. , 
95 Case No. 9271, Docket Nos. 6-7 (non-confidential version). On June 27, 2011, EEDC was added as an 
additional Applicant. Case No. 9271, Docket No. 40. 
96 As noted, Mr. Crane is the current Chief Operating Officer for Exelon as well as President ofExelon 
Generation. He will serve as Exelon's CEO post-merger. 
97 Ms. Anderson serves as a Vice-President of Corporate Financial Planning & Analysis for Exelon. 
os Mr. DeGregorio is a Senior Vice-President for Exelon and the Chief Operating Officer for Exelon 
Transmission. 
99 Mr. Butler serves as a Senior Vice President of Corporate Affairs for Exeloll. 
100 Exelon retained Dr. Pace, an independent economic consultant, to testify regarding the market power 
issues related to the proposed merger. 
101 Dr. Tierney holds a PhD in regional planning and serves as a Managing Principal for Analysis Group, 
Inc. 
102 Mr. DeFontes serves as the President and CEO ofBGE. 
103 Case No. 9271 at Docket No.8. 
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League of Conservation Voters, The Sierra Club, RG Steel Sparrows Point LLC, Good 

Jobs Better Baltimore, Retail Energy Supply Association, Interstate Gas Supply Inc., The 

Solar Alliance, International Brotherhood of Electrical Workers, Mid-Atlantic Renewable 

Energy Coalition, and NRG Energy Inc., as well as several individuals: Maria Allwine, 

Vincent Tola, Leo W. Burroughs Jr., Vicki Ann Harding and Chris Bush. 

After the June 28, 20 II status conference, we issued an initial scheduling order, 

which we modified on August 24, 2011. 104 Pursuant to these orders, we established 

September 16, 20 II as the deadline for testimony unrelated to market power issues from 

Staff of the Public Service Commission ("Staff'), Office of People's Counsel ("OPC") 

and intervenors. We ordered these parties to submit testimony on issues related to market 

power on or before September 23, 20 II. 105 We ordered all parties to submit rebuttal 

testimony on issues unrelated to market power on or before October 12,2011 and on the 

issue of market power on or before October 17, 2011. 106 Finally, we ordered all parties 

to submit all surrebuttal testimony on or before October 26,2011. 107 

We also scheduled a status conference and motions hearing on October 28, 2011 

to resolve any remaining procedural issues between the parties. 108 We initially scheduled 

nine full days of hearings from October 31, 2011 through November 10,2011. 109 

However, when it became apparent that this schedule was overly optimistic, we added 

November 11, 2011 and November 18,2011 as hearing dates and reserved November 21, 

2011 and November 22,2011 to be used ifneeded. 110 Finally, we established the 

104 Order No. 84154 at Docket Nos. 44 (Initial Order) and 86 (Modification of Scheduling Order). 
105 Jd 
106 Id 
107 Id 

108 Order No. 84154, Docket No. 44, 86. 
109 Id. 
110 Case No. 9271 at Docket No. 167. 
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deadlines for filing post-hearing briefs and reply briefs as December I, 20 II and 
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December 15,2011, respectively. We established this ambitious schedule to ensure a 

thorough public interest review while remaining cognizant that PUA § 6-105(g)(6) 

required us to issue our order on or before January 5, 2012. 11l 

Pursuant to our scheduling order, Staff submitted the written testimony of Howard 

Lubow, Robert Maiko, Frank DiPalma Michael Rafferty, Greg Oetting, Ryan Pfaff, 

Robert Welchin, Richard Carlson, David Deramus and Songhoon Yang. 112 RG Steel 

Sparrows Point LLC submitted the testimony of Nicholas Phillips Jr. 113 Good Jobs 

Better Baltimore submitted the rebuttal testimony of Monica Jones. 114 The Market 

Monitor submitted its own testimony. 115 Interstate Gas Supply submitted the testimony 

of James L. Crist. 116 Chris Bush submitted his own testimony.1!7 Mid-Atlantic 

Renewable Energy Coalition submitted the testimony of Bruce Burcat. 118 MEA 

submitted the testimony of Malcolm D. Woolf, Matthew I. Kahal, Alan Schwartz, Scott 

Hempling, Frank A. Wolak and Kevin Lucas. I 19 OPC submitted the testimony of Nancy 

Brockway, Roger Colton, Hugh Larkin and Richard Hahn. 120 EDF submitted the 

testimony of Jeffrey W. Johnson.121 Exelon submitted the rebuttal testimony of 

Christopher M. Crane, Denis P. O'Brien, Kenneth W. DeFontes Jr., Karie Anderson, 

111 PUA § 6-105(g)(6)(i) genera\ly requires a decision on an application within 180 days. However, we are 
authorized to extend that period an additional 45 days upon a finding of "good cause". Based upon the 
anticipated number of parties, witnesses and exhibits as well as the significance and complexity of the 
Application under review, we found good cause without objection from the Applicants. Order No. 84154, 
Docket No. 44 at 5-6. 
112 Case No. 9271 at Docket Nos. 98, 109, 115 and 153. 
113 Id. at Docket Nos. 97 and 159. 
114 Id. at Docket Nos. 100 and 160. 
115 Id. at Docket No. 101. 
116 Id. at Docket Nos. 102 and 157. 
117 Id. at Docket No. 103. 
118 Id. at Docket Nos. 104 and 161. 
119 Id. at Docket Nos. 105, 111 and 156. 
120 Id. at Docket Nos. 107, 110, 123 133 and 155. 
121 Id. at Docket No. 121. 
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Ronald DeGregorio, Calvin Butler, Steven Schwartcz, Lawrence Hamermesh, Susan 

Tierney, Michael Schnitzer, Todd Jirovec and Robert Willig. 122 NRG Energy, Inc. 

submitted the testimony of Jonathon Baylor and Glen Stancil. 123 Solar Alliance 

submitted the testimony of Carrie Cullen Hitt. 124 Chesapeake Climate Action Network 

submitted the testimony of David Schlissel. 125 Retail Energy Supply Association 

submitted the testimony of Jeffrey Levine. 126 

During the course of this proceeding, the parties conducted extensive discovery 

pursuant to discovery guidelines that we established, and we resolved several discovery 

disputes, including a hearing on August 18, 2011 to approve the terms of the Market 

Monitor Protective Agreement related to the disclosure of sensitive data by the Market 

Monitor127 and separate discovery-related hearings on August 23,2011 and August 31, 

2011. 128 On October 31, 20 II, we commenced eleven days of evidentiary hearings, 

during which we heard live testimony from 37 witnesses and admitted approximately 371 

exhibits. These hearings generated a written transcript in excess of 3,500 pages. 

As we have in similar prior cases, we also conducted three evening hearings for 

public comments - November 29,2011, December 1, 2011 and December 5, 2011 in Bel 

Air, Baltimore and Annapolis respectively. During those hearings, we heard the views of 

many Maryland residents regarding the proposed Merger. 129 

122 Id at Docket Nos. 122, 132 and 152. 
l23 Id at Docket No. 124. 
124 Id at Docket No. 127. 
125 Id at Docket No. 134. 
126 Id at Docket No. 136. 
127 Hearing Transcript of August 18, 2011 Hearing, Case No. 9271 at Docket No. 76. We approved the 
Protective Agreement on August 25,2011. Case No. 9271 at Docket No. 83. 
128 Id at Docket Nos. 84, 108. 
129 Id at Docket No. 114. 
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Following what we expected to be the close of the formal proceedings, we 

received the proposed Joint Settlement discussed above. Because this settlement 
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materially altered the Application, we recognized that additional testimony would be 

necessary to ensure a thorough "public interest" review. We were sympathetic to the 

Applicants' desire to complete this process within the initial 225 days established by 

PUA § 6-105(g)(6)(i), and we appreciated their continued effort to resolve disagreements 

with certain parties, even toward the end of the litigation process. However, we 

concluded that additional proceedings would be required on a thorough but expedited 

basis and we held a status conference on December 16, 2011 to address how best to re-

open the record without duplicating the parties' past efforts. Ultimately, the Applicants 

agreed to extend the deadline for a period of approximately six weeks, and on December 

19,2011, filed a formal stipulation extending the date upon which we would issue this 

Order to February 17, 2012. 130 

The Joint Settlement did not resolve our questions - and indeed posed further 

questions - regarding the Applicants' prior testimony as to how their proposed new 

generation would affect their post-Merger market power. Consequently, we requested 

additional expert testimony on these issues by December 20, 2011. Reply testimony 

from all other parties was due on or before January 20,2012, and we scheduled two more 

days of hearing on January 25 and 26,2012 during which we heard from nine witnesses. 

Between the submission ofthe Joint Settlement and the initiation ofthese hearings, EDF 

130 Case No. 9271, Docket No. 227. 
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informed us that it had settled its differences with the Applicants al1d no longer opposed 

the Application. 131 

E. Parties' Positions Regarding the Application 

The Applicants called several witnesses to support the initial application for 

Merger approval and to testifY regarding the IMM, Joint and EDF Settlements. Mr. 

Crane, President and Chief Operating Officer ("CEO") ofExelon provided a broad 

overview of the major aspects of the proposed Merger and testified regarding the 

Applicants' proposed commitments to BGE customers and Maryland. He testified that 

the Merger would provide direct and substantial benefits to Maryland ratepayers and that 

would be in the public interest. Ms. Anderson testified about the economic and financial 

implications ofthe Merger, including ring-fencing provisions and other financial 

commitments. She asserted that the Merger would not negatively affect the financial 

health ofBGE, including the utility's credit rating, because the Applicants' ring-fencing 

provisions and other commitments would effectively shield BGE from any potential 

harm, including a filing by Exelon for bankruptcy. 

Mr. DeGregorio, Senior Vice President for Exelon Corporation and CEO of 

Exelon Transmission Company, testified concerning his role as ChiefIntegration Officer 

during the Merger, where he leads the efforts ofExelon, Constellation and BGE to 

functionally and operationally integrate. He also addressed Merger-related savings 

expected to be recognized by BGE as well as the planned construction or renovation of a 

Baltimore-based headquarters building for Constellation. Mr. Butler, Senior Vice 

President of Corporate Affairs at Exelon Corporation, discussed charitable and 

13l The Applicants submitted the text of the settlement agreement with EDF, and EDF notified the 
Commission that it withdrew all objections to the Merger. See Case No. 9271, Docket Nos. 244 & 245. 

25 



community support pledges and supplier diversity commitments, and Exelon's 
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commitment to continue those obligations at pre-Merger levels. Mr. DeFontes, President 

and CEO ofBGE, testified concerning BGE's perspective on the proposed Merger, 

Exelon's commitments related to BGE such as its proposed contributions to EUSP and 

EmPower Maryland, and its contributions to BGE customers including the rate credit. 

He concluded that the Merger would benefit Maryland, BGE and the utility's ratepayers. 

Dr. Tierney testified regarding the direct and indirect economic and policy benefits of the 

proposed Merger. She used a social accounting input-output model called IMPLAN to 

model the financial consequences ofthe Merger commitments to the Maryland economy, 

including their effects onjob creation, taxes and income. She testified that the Merger 

would benefit Maryland economically and produce a net positive impact onjobs. 

Mr. O'Brien, President and CEO ofPECO and an Executive Vice President of 

Exelon Corporation, testified about how BGE will operate and be managed within the 

structure ofExelon. As future CEO ofExelon Utilities, Mr. O'Brien also testified how 

he will coordinate and oversee the merged company's three utilities, BGE, PECO and 

CornEd. Professor Schwarcz provided testimony related to corporate structure, ring-

fencing, and inter-affiliate transactions. Professor Hamermesh testified about corporate 

governance and concluded that the Merger will not negatively affect the ability ofBGE to 

be locally controlled and managed. Mr. Jirovec testified concerning synergy savings and 

allocation. 

Dr. Pace, Mr. Schnitzer, and Professor Willig presented testimony related to the 

effects of the Merger on competitive markets and the various market power mitigation 

commitments made by the Applicants and proposed by other parties. They testified that 
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the Merger would not cause any harm to competitive markets, including Maryland's 

retail market, if the Commission accepts the Applicants' various market power mitigation 

conditions. 

Commission Staff called several witnesses to address Merger issues, including 

Mr. Lubow and Dr. Maiko, who testified regarding finance and corporate governance 

matters related to the Merger. They recommended that certain financial commitments 

made in the initial application be expanded, especially commitments concerning ring-

fencing, equity ratio, capital expenditures, and the non-consolidation opinion. Mr. 

DiPalma and Mr. Rafferty discussed how the proposed Merger would affect the 

reliability, safety, and adequacy ofBGE's electric and gas delivery business. They 

emphasized that the Commission should ensure that BGE's long-term access to capital 

not be impaired by the Merger, given the utility's existing commitments to significant 

infrastructure upgrade and replacement projects. Additionally, Mr. Welchlin testified 

regarding the net Merger synergies that will be attributable to BGE if the Merger is 

approved, using a discounted cash flow analysis. Dr. Carlson performed a cost-benefit 

analysis of the proposed Merger to BGE ratepayers and to the residents of Maryland, 

relative to the status quo of Constellation and Exelon remaining separate companies. Mr. 

Oetting and Mr. Pfaff filed joint testimony related to Merger accounting issues, including 

their recommendation to require the Applicants to maintain transaction costs of the 

Merger at the parent level and prevent BGE from incurring any costs related to the 

completion of the Merger transaction. Drs. DeRamus and Yang filed testimony for Staff 

related to the market power implications of the Merger and various mitigation strategies. 

They concluded that the market power issues could be resolved through the commitments 
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made in the IMM Settlement and the Joint Settlement. After the IMM and Joint 
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Settlements were reached, Staff concluded that the Commission should approve the 

Merger, subject to the commitments contained in those agreements and resolution of 

certain additional Staff concerns. 

The IMM, represented by its president, Dr. Joseph Bowring, filed key testimony 

related to market power. He determined that the initial application failed to appropriately 

mitigate the exercise of market power. However, he concluded that the enforcement of 

certain structural and behavioral mitigation measures, to which the Applicants agreed in 

their settlement with the IMM, would adequately resolve all market power issues. He no 

longer objects to approval ofthe Merger. 

MEA called several witnesses to testify during the Merger proceeding, including 

its Director, Malcolm D. Woolf. Director Woolf concluded that the initial Merger 

application's commitment to build 25 MW of renewable energy generation was not 

sufficient to meet the public interest standard ofPUA § 6-105, especially given the loss 

oflocal control ofBGE. Mr. Kahal also testified regarding the Applicants' proposed 

commitment to customer benefits in relation to the risks imposed on customers by the 

Merger. Mr. Kahal concluded that the synergy savings attributed to BGE in the original 

Merger application may have been understated and that the Merger should not be 

approved absent Applicant commitment to direct and tangible customer benefits. 

Professor Schwartz testified concerning governance and ring-fencing issues associated 

with the Merger. He asserted that BGE will lose local management and control and 

become subject to new corporate priorities and expectations as a result of the Merger. 

Mr. Hempling testified about certain risks related to the Merger, including the diminished 
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role BGE will have in the Exelon corporate structure and the increased difficultly 

inherent in regulating a utility that will become part of a much larger parent. He 
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concluded that if the Merger is approved, the Commission should retain jurisdiction to 

require the divestiture ofBGE from Exelon in the event that a catastrophic event occurs 

that jeopardizes BGE's financial health. Mr. Lucas, Director of Energy Marketing 

Strategies at MEA, testified about the costs to the Applicants of implementing MEA's 

renewable energy generation recommendation. Dr. Wolak testified about market power, 

concluding that the original application did not adequately mitigate market power 

concerns. 

After the Joint Settlement was reached, MEA concluded that all market power, 

corporate governance, and other issues related to the Merger were sufficiently resolved 

and it therefore now urges us to approve the Merger subject to those settlement 

conditions. The Mayor and City Council of Baltimore and the Baltimore Building and 

Construction Trades Council, AFL-CIO also signed the Joint Settlement and currently 

advocate for approval of the Merger, subject to the commitments contained in the 

settlement agreement. 

OPC submitted the testimony of several witnesses including Ms. Brockway, who 

testified regarding the effects of the Merger on BGE, including the consequences of 

yielding corporate decision-making to a large out of state entity. She concluded that the 

loss oflocal control of BGE would significantly undermine the ability of the Commission 

to regulate the utility and ensure that BGE customers receive just and reasonable rates 

and adequate service quality and reliability. Mr. Larkin critiqued the Merger application, 

including Dr. Tierney's analysis. He concluded that the application was deficient, but in 
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ratepayers from the risks and costs of the Merger. Those proposed conditions include an 

audit of Merger costs and benefits, appropriate allocation of Merger savings, a three-year 

rate case stay out, ring-fencing provisions and dividend restrictions, maintenance of bond 

ratings, and reporting requirements. Mr. Colton addressed the impact of the Merger on 

low-income customers. He concluded that consolidation of company services would 

reduce the customer service opportunities that have traditionally been available to BGE's 

low-income customers, such as flexible repayment options and referral to locally 

available assistance programs. Mr. Hahn testified regarding market power issues. He 

concluded that the Merger would harm BGE customers by introducing market power that 

the Applicants did not effectively mitigate. OPC concluded that the IMM and Joint 

Settlements did not sufficiently resolve the problems as enumerated hy its witnesses, and 

urged the Commission to deny Merger approval. 

The PJM Industrial Customer Coalition did not submit testimony, but it did 

submit a legal brief in which it recommended that the Merger not be approved, largely 

because of the market power concerns articulated by Mr. Hahn. Likewise, the 

International Brotherhood of Electrical Workers ("IBEW") did not present a witness, but 

it criticized Dr. Tierney's IMPLAN analysis, arguing that the conclusion that the Merger 

would achieve a net positive jobs impact was fundamentally flawed. Consequently, 

IBEW recommends that the Commission deny the Merger application. Alternatively, it 

requests the Commission to require the Applicants to (i) maintain current staffing levels 

at BGE for two years, rather than merely staying involuntary attrition for that time period 

30 



CUB Exhibit 2.1 
Docket No. 12-0321 
Page 33 of 122 

and (ii) provide current and former BGE employees with wages and benefits that are at 

least at pre-Merger levels. 

Mr. Johnson testified on behalf ofEDF regarding market power issues and the 

negative impact ofthe Merger on the Constellation-EDF relationship, particularly with 

regard to CENG. On January 17, 2012, after EDF reached a settlement with the 

Applicants, it withdrew its objections to the Merger. 

Interstate Gas Supply, Inc. presented Mr. Crist to testifY regarding the 

implications of the Merger to Maryland's retail gas choice programs. Mr. Crist 

recommended that the Commission require BGE to implement certain modifications that 

would benefit Maryland's retail gas choice program, including changes to electronic data 

interchange and billing services, as a condition of Merger approval. RG Steel Sparrows 

Point presented the testimony of Mr. Phillips, who concluded that the Merger should not 

be approved absent a significant direct benefit to BGE's largest industrial customer, 

Sparrows Point. Mr. Phillips concluded that a rate credit of$l.67 million issued to 

Sparrows Point would be reasonable and commensurate with the proposed residential 

customer rate credit. 

Mr. Stancil testified on behalf ofNRG Energy, Inc. regarding the proposed 

commitment in the original application to provide a monetary contribution to electric 

vehicle ("EV") infrastructure. He concluded that the contribution could have a chilling 

effect on the development of competitive EV markets, if designed improperly. 

Additionally, Mr. Baylor testified for NRG that the Applicants' commitment to build 

renewable generation was deficient because it did not include a competitive bidding 

process. 
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Ms. Hitt filed testimony on behalf of the Solar Alliance and the Solar Energy 

Industries Association ("SEIA") 132 and stated that the 25 MW renewable energy 

commitment of the original application was deficient. 133 

The Retail Energy Supply Association ("RESA") filed the testimony ofMr. 

Levine. He testified that a certain mitigation measure proposed by MEA's witness, Dr. 

Wolak (regarding long-term fixed price standard offer service contracts) could harm 

competitive retail electric markets in Maryland. RESA did not otherwise take a position 

on the approval of the Merger. 

Ms. Jones testified on behalf of Good Jobs Better Baltimore to advocate for an 

enhanced package of benefits to Baltimore, including an augmented rate credit. Mr. Bush 

filed testimony on his own behalf urging the Commission to impose re-regulation as a 

condition of Merger approval and recommending certain other Merger conditions related 

to smart meters and the Applicants' nuclear generators. 

Mr. Burcat filed testimony on behalf of the Mid-Atlantic Renewable Energy 

Coalition ("MAREC"), an organization that was formed to help advance renewable 

energy development opportunities primarily within the PJM region. Mr. Burcat testified 

that the Applicants' original commitment to build a 25 MW renewable project was not 

sufficient to meet the public interest standard. After the Joint Settlement was filed, 

MAREC stated that it did not oppose that settlement, but nevertheless recommended that 

the Commission require that a mandatory competitive procurement process be utilized to 

effectuate the expanded renewable energy commitment in order to promote competitive 

markets. 

132 The Solar Alliance became wholly incorporated into SEIA on January 12,2012. 
I33 After the Joint Settlement was filed, SEIA submitted additional testimony into the record, but did not 
appear for the hearing, and the testimony was not admitted, so we have not considered it. 
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Mr. Schlissel provided testimony on behalf ofthe Chesapeake Climate Action 

Network, Enviromnental Integrity Project, Environment Maryland, the Maryland League 

of Conservation Voters, and the Sierra Club ("Environmental Intervenors.") Mr. 

Schlissel testified that the Applicants' proposed market power mitigation measure of 

divesting the Wagner, Crane and Brandon Shores plants was flawed because of the 

significant risk that those units would be retired. After the filing of the Joint Settlement 

and the Applicants' commitment to build significant new electric generation in Maryland, 

however, the Environmental Intervenors withdrew their objection to the Merger. 

III. ANALYSIS AND DECISION 

A. Standard of Review 

As we discussed in Case No. 9173, PUA § 6-105 provides us with "broad 

discretion within a narrow legal space.,,134 Our task here is to determine whether this 

Merger is "consistent with the public interest, convenience and necessity, including 

benefits and no harm to ratepayers.,,135 

PUA § 6-105 directs three possible outcomes. If we conclude that the transaction 

is "consistent with the public interest, convenience and necessity, including benefits and 

no harm to consumers, we "shall issue an order granting the application."l36 If the 

transaction fails anyone of those tests, we "shall issue an order denying the 

application.,,137 Or, if appropriate, we may approve it with conditions that address the 

aspects of the transaction that prevented us from approving it on its face.l38 Section 6-

134 EDF Order at 26. 
135 PUA § 6-105(g)(3). 
136 PUA § 6-105(g)(3)(i). 
137 PUA § 6-105(g)(4). 
138 PUA § 6-105(g)(3)(ii). 
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105(g)(2) contains the non-exclusive list offactors we must consider in reaching these 

conclusions: 

1. the potential impact of the acquisition on rates and charges paid by 
customers and on services and conditions of operation of the public 
service company; 

2. the potential impact of the acquisition on continuing investment 
needs for the maintenance of utility services, plant, and related 
infrastructure; 

3. the proposed capital structure that will result from the acquisition, 
including allocation of earnings from the public service company; 

4. the potential effects on employment by the public service 
company; 

5. the projected allocation of any savings that are expected to the 
public service company between shareholders and ratepayers; 

6. issues of reliability, quality of service, and quality of customer 
service; 

7. the potential impact of the acquisition on community investment; 

8. affiliate and cross-subsidization issues; 

9. the use or pledge of utility assets for the benefit of an affiliate; 

10. jurisdictional and choice of law issues 139; 

11. whether it is necessary to revise the Commission's ring-fencing 
and code of conduct regulations in light of the acquisition; and 

12. any other issues the Commission considers relevant to the 
assessment of the acquisition in relation to the public interest, 
convenience, and necessity.140 

The Applicants bear the burden of proving that their transaction satisfies the 

requirements of § 6_105. 141 ; We have previously held, and reaffirm here, that our 

mandate to evaluate the "public interest" is "not. .. to decide whether the Transaction is a 

good or bad idea, nor to weigh it against alternative deals or the status quO.,,142 That 

\39 There is no dispute that the Commission will retain the same regulatory and oversight authority over 
BGE. Additionally, the Applicants agree that the Commission will possess jurisdiction to enforce the terms 
of this Order, including each of the conditions contained herein. Tr. 3546 (Bradford). 
140 PUA § 6-105(g)(2). 
141 PUA § 6-105(g)(5). 
142 EDF Order at 26. 
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said, we have struggled at the threshold with whether this Merger is good for Maryland, 

good for BGE, or good for its ratepayers. It certainly is good for CEG's shareholders-

they will be paid a substantial premium over the value of their shares at the time the deal 

was announced. 143 Exelon's shareholders will receive CEG and all of its businesses and 

assets, as well as the opportunities that come with them. Although they are paying a 

premium for CEG's stock, they are paying less than 40 cents on the dollar ofCEG's peak 

price from early 2008. The Applicants' bankers ($118.5 million),144 lawyers ($15 

million), accountants ($2 million) and consultants ($2 million) will be paid generously 

and in full at closing. 145 CEG's senior executives will collect change-of-control 

payments totaling $21 million after closing, and both companies will pay confidential 

"retention payments" of a similar magnitude to certain current employees of both 

. 146 compames. 

So obviously the Merger is good for those who have a personal or professional 

financial interest in the deal, but is it consistent with the public interest? The Applicants 

claim that it is, and we have worked within the guidelines of the statute to ensure this 

outcome. CEG would become part of a larger company that would have a larger balance 

sheet and stronger credit agency ratings. 147 As Messrs. Crane and Shattuck testified, 

CEG's growing retail supply business (which is short generation) matches well with 

Exelon's generation business (which is short supply), and the combined company would 

be better-positioned to compete in the national retail competitive space than either 

143 Constellation shareholders will receive an 18.1 % premium or $38.59 per share as a result ofthis 
Merger. http://www.exelonconstellationmerger.com/shal.eholders. 
144 This is not a typo. See Applicants' Ex. 100. 
145 Id. 
146 Id. 
147 Anderson Direct Testimony at 4-5. 
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combined Exelon Utilities companies would have opportunities to learn and improve 

from each other and gain some economies of scale. 149 And across the regulated and 

unregulated companies, the Applicants believe that they will find opportunities to achieve 

synergies. 150 

Until the Joint Settlement was reached, most other parties in this case opposed the 

Merger. They did so primarily on three grounds: (1) the Merger would, in the view of 

those other parties, concentrate excessive market power in the hands of the merged 

Companies; (2) the proposed benefits to BGE's ratepayers and proposed public interest 

measures were inadequate; and (3) by becoming a smaller component of a bigger, 

Chicago-based company, BGE would lose its local identity and management, and local 

needs and interests would be subjugated to those ofExelon. 151 During the course of the 

hearings, before the Joint Settlement was announced, the issues and sub-issues 

comprising these themes were examined fully and in great detail. With the exception of 

OPC and the PIM Industrial Users, who still oppose the Merger, the concessions the 

Applicants have made in the Joint Settlement152 have resolved these fundamental 

concerns in the eyes of nearly all of the litigants. 153 That near-unanimous agreement 

does not end our obligation (nor would a unanimous agreement for that matter), but it , 

does inform our analysis of the Settlement against the statutory requirements. 

148 Tr. 235 (Shattuck); Crane Direct Testimony at 13. 
149 Crane Direct Testimony at 13; O'Brien Rebuttal Testimony at 7-8. 
150 Id 

151 For example, at our December I, 20 II public hearing in Baltimore, Ms. Dotty McGinniss spoke for 
many in the audience when she expressed her concern that ratepayers will "end up being collateral 
damage" should ultimate control ofBGE move to Chicago. Dec. I Public Comment Hearing at 12. 
152 Or, in EDF's case, concessions the Applicants made in a separate side agreement. 
153 Some parties continue to have individual issues, such as Sparrow's Point's request for an increased rate 
credit. We will address these below. 
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We understood and shared the opponents' concerns, particularly the concerns 

regarding market power, throughout the case. Indeed, market power was the single 

most important issue in this case to us in that it posed the highest potential for harm in 

our view. Although in earlier cases we have analyzed the three prongs of § 6-105 in the 

order they appear in the text, the primacy of the market power concerns in this case 

caused us to place it first, and to satisty ourselves first that the Merger would not cause 

immediate or an incremental risk of harm to ratepayers. We could not, and would not, 

approve this Merger if the resulting company would have the ability to manipulate 

electricity prices in the PJM markets, whether or not the post-Merger Exelon would be 

inclined to exercise its market power - the mere ability to exercise market power 

would, we find, constitute a harm both to BGE' s customers and the public interest that 

would be wholly incompatible with § 6-105. So although this Merger presents other 

critically important issues, such as the preservation of the ring-fencing provisions we 

installed in the EDF Order, we begin our analysis with this threshold question. From 

there, we look at whether the Merger will bring certain, measurable and incremental 

benefits to ratepayers and whether it will be consistent with the public interest, 

convenience and necessity. 154 

B. The Applicants Must Ensure that the Transaction 
Causes No Harm to Ratepayers 

We have carefully evaluated the potential effects of this merger to ensure that 

BGE customers do not incur new risks in the post-Merger world. The statute requires us 

to ensure that ratepayers are protected against any increased risks of harm from this 

154 Many intervening parties requested a variety of individually tailored rulings. To the extent a request is 
not discussed within this Order, the request is denied. 
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Merger; 155 it is our job to eliminate them, either by denying approval outright or through 

conditions, not to offset them with benefits. 

As originally proposed, this Merger would fall significantly short of satisfying 

PUA § 6-105. Without mitigating conditions, this Merger would impose new and 

incremental risks upon ratepayers, most notably from the potential rate impacts of the 

merged companies' increased ability to exercise market power; increased exposure to 

nuclear and other merchant generation risks; increased tensions between a relatively 

small BGE and a much larger, unregulated parent company; and a distant management 

team balancing the public policy priorities ofthree different states and the financial 

conflict between affordable rates for utility consumers and its much larger generating 

revenues .. 

To their credit, the Applicants have made several commitments to remedy these 

shortcomings, and they have worked diligently to satisfy the concerns of the parties and 

the Commission. Specifically, they have offered several commitments designed to 

protect against potential threats to BGE customers and the public, including: (I) rate 

increases as a result of the merged companies' increased market power; (2) the loss of 

local control ofBGE; (3) threats to BGE's ring-fencing and financial health; (4) 

increased rates due to the cost of the merger itself; (5) loss of employment at BGE due to 

the Merger; and (6) reduced reliability and service quality primarily due to redirecting or 

simply reducing BGE's capital and O&M expenditures. 

155 FirstEnergy Order at 54. 
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