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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 

Heartland Recycling, L.L.C.   : 
-vs-      : 

Commonwealth Edison Company  : 12-0343 
       : 
Complaint as to damages to property and : 
equipment from a negligent failure to    : 
prevent a power surge from reaching   : 
Heartland premises in Forest View, Illinois. : 

 
 

PROPOSED ORDER 
 

By the Commission: 
 

On May 14, 2012, pursuant to Section 10-108 of the Illinois Public Utilities Act 
(220 ILCS 5/10-108) (“the Act”), Heartland Recycling, L.L.C. (“Complainant” or 
“Heartland”) filed a complaint against Commonwealth Edison Company (“Respondent” 
or “ComEd”), alleging in language nearly identical in both Count I (Common Law 
Negligence) and Count II (Willful Default), that Respondent failed to take various steps 
required by common law to protect Complainant’s facilities, equipment and property 
from a power surge on February 2, 2011 that resulted in equipment damage and labor 
costs. 

 
Specifically, Complainant alleged in Count I that ComEd breached its duty to 

Complainant by engaging in one or more of the following acts or omissions: 
 
a. failed to monitor the level of electricity transmitted along ComEd’s 

electrical lines serving Heartland; 
b. failed to control the level of electricity transmitted along ComEd’s electrical 

lines serving Heartland; 
c. failed to limit the amount of electricity transmitted along ComEd’s electrical 

lines serving Heartland; 
d. failed to maintain failsafe devices intended to prevent the surge of 

electricity conducted to the equipment owned by Heartland; 
e. failed to properly inspect the failsafe devices intended to prevent the surge 

of electricity conducted to Heartland’s equipment; 
f. failed to install the failsafe equipment adequate to prevent the surge of 

electricity conducted to Heartland’s equipment; 
g. failed to employ the use of circuit breakers or failsafe devices adequate to 

protect Heartland’s property from a surge level which it knew, or should 
have known, could occur, as it did on February 2, 2011; 
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h. failed to determine the inadequacy of the failsafe equipment ComEd 
utilized to prevent a surge of electricity to Heartland’s equipment; 

i. failed to install fuses sufficient to prevent the surge of electricity from 
reaching Heartland’s equipment. 

 
Count II, paragraphs a through c, are a verbatim repeat of Count I.  Count II, 

paragraphs d through I, begin with the word “Knowingly” and thereafter each paragraph 
is a verbatim repeat of Count I. 
 

Complainant stated that ComEd’s negligence resulted in damage as follows: 
$14,260.66 to repair Complainant’s CT/meter socket, service riser and service 
conductor; $1,697.43 to repair Complainant’s heating, ventilation and air conditioning 
system; $2,690.94 to repair Complainant’s fire prevention sprinkler system; and $134.00 
to repair a frozen domestic water line.  The total cost of damage was $18,788.37. 

 
Pursuant to notice as required by the rules and regulations of the Commission, a 

prehearing conference was held in this matter before a duly authorized Administrative 
Law Judge (“ALJ”) of the Commission on June 2, 2012.  Complainant and Respondent 
appeared by counsel.  Respondent stated that it would file a Verified Motion to Dismiss 
and Complainant stated that it would file a reply.  At the conclusion of the prehearing 
conference on June 2, 2012, this matter was continued to September 6, 2012 for status. 

 
On June 29, 2012, Respondent filed a Verified Motion to Dismiss.  On July 25, it 

filed a Corrected Verified Motion to Dismiss.  On August 7, 2012, Complainant filed a 
Response to the Corrected Verified Motion to Dismiss.  On August 23, 2012, 
Respondent filed a Verified Reply in Support of Motion to Dismiss. 
 
I. Respondent’s Corrected Verified Motion to Dismiss. 
 

Respondent argued that neither the Act nor ComEd’s tariff’s require ComEd’s 
service be perfect and free from power surges and/or interruptions.  The court in 
Scheffler v. Commonwealth Edison Company, 399 Ill. App. 3d 51, 955 NE2d 1110 
(2001) (“Scheffler”), citing In re Illinois Bell Switching Station Litigation, 161 Ill. 2d 233, 
641 NE2d 440 (1994), held that adequate, efficient and reliable service is not 
tantamount to infallible service.  Temporary disruptions may occur without reducing the 
level of service below adequate, efficient and reliable. 
 

A. Complainant’s Claims are Barred by ComEd’s Tariffs 
 
Once ComEd’s tariffs are filed with the Commission, they govern ComEd’s 

relationship with its customers.  A tariff approved by the Commission is a law and has 
the effect of statute.  Section 6-219 of the Code of Civil Procedure states that a 
complaint is appropriately dismissed when the claims asserted are barred by an 
affirmative matter avoiding the legal effect of, or defeating, the claim.  (735 ILCS 5/2-
612(9)).  Complainant’s claims fall within the parameters of ComEd’s tariffs and are 
barred.   
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 Tariffs also contain liability limitations, because public utilities are required to 
provide universal service at uniform, non-discriminatory rates that all customers can 
afford.  Limited liability allows the utility to provide service at reasonable rates.  
ComEd’s liability for service disruptions is limited to instances of negligence or willful 
default by tariffs Ill.C.C. No. 10, 2nd Revised Sheet No. 152 and Ill.C.C. No. 10, 2nd 
Revised Sheet No. 203.  To prevail on a willful default or a negligence claim, 
Complainant is required to establish that ComEd owed it a duty of care, that ComEd 
breached that duty, and that Complainant suffered damages proximately caused by the 
breach. 
 

1. Complainant Misstates ComEd’s Duties 
 
 Pursuant to Section 8-401 of the Act, ComEd is required to provide service and 
facilities that are adequate, efficient, reliable, environmentally safe and constitute the 
least-cost means of meeting these obligations.  (220 ILCS 5/8-401).  The Act does not 
require ComEd to install failsafe devices or fuses on customer property, or to inspect 
and maintain such devices.  Sheet No. 152 imposes on the customer the obligation to 
safeguard equipment: 
 

The retail customer is responsible for protecting its electrical 
equipment from unavoidable voltage fluctuations, surges and sags, 
and service interruptions to one or more phases that may occur in 
the provision of electric service.  Accordingly, such a provision bars 
any civil claims unless the Company is found to have acted 
negligently or to have willfully defaulted.  (Ill.C.C. No. 10, 2nd Revised 
Sheet No. 152). 
 

This provision bars any civil claim, unless ComEd has willfully defaulted or has 
been negligent.  No act of negligence is alleged, as ComEd has no duty to install, 
inspect and maintain failsafe devices or fuses.  A party cannot breach a fictitious duty. 
The complaint implies only that ComEd has a general duty to protect its equipment.  
ComEd has no obligation to insure its equipment against a power surge, because the 
costs are not reflected in the rates it charges.   

 
2. Complainant Failed to Plead any Actionable “Breach” 
 
Even if Complainant could establish a recognizable duty, it failed to allege facts 

showing how ComEd was negligent or had willfully defaulted.  Since Illinois is a fact 
pleading jurisdiction, Complainant must allege facts sufficient to bring its claim within the 
scope of the cause of the action asserted.  Complainant alleges only that on two 
separate occasions prior to the surge, ComEd’s agents and employees inspected and 
repaired power lines in the vicinity of Complainant’s premises.  This allegation is 
irrelevant.  There is no claim that ComEd ever serviced or so much as touched 
Complainant’s equipment.  A utility would be subjected to astronomical liability if it were 
held responsible for a surge that merely occurred in the area a crew once visited.  It 



12-0343 

 4 

would also contravene the mandate of Section 8-401 of the Act that a utility provide 
efficient and least cost service.   

 
B. Damages Sought by Complainant are Otherwise Barred  
 
To the extent ComEd breached any unspecified duty, the tariff limits recovery to 

a billing credit and bars recovery of consequential damages.  Tariff Sheet No. 203 
states: 

 
A retail customer is entitled to a reduction in monthly billing charges 
for electric service equal to the applicable Customer Charge for any 
monthly billing period in which electric service to such retail customer 
is interrupted for a period of at least twelve (12) consecutive hours 
due to (a) a malfunction of Company equipment not caused by 
weather or the actions of a RES or an MSP; (b) an error by a 
Company employee or Company contractor; (c) an accident 
involving a Company employee or contractor; (d) damage to 
Company equipment caused by a Company employee or 
negligence; or (e) overloaded Company distribution equipment not 
caused by retail customer negligence.  If the duration of any such 
interruption resulting from any of the causes identified in items (a) 
through (e) is at least twenty-four (24) consecutive hours, or if there 
is more than one such interruption of at least twelve (12) consecutive 
hours in a monthly billing period, the retail customer is entitled to an 
additional reduction in monthly billing charges equal to the applicable 
Customer Charge for such billing period multiplied by the number of 
increments of twelve (12) consecutive hours.  (Ill.C.C. No. 10, 2nd 
Rev. Sheet No. 203). 

 
If utilities were liable for damages beyond the limitations set forth in Tariff Sheet 

No. 203, it would drive the rates to be paid by customers to unreasonable levels.  Even 
if Complainant had established that ComEd was negligent or had willfully defaulted, the 
damages it seeks are barred by the above-cited tariff provision and its claim must be 
rejected pursuant to Section 2-619 of the Code of Civil Procedure. 
 
II. Complainant’s Response to ComEd’s Verified Motion to Dismiss 
 

Complainant stated that, at the time of the surge on February 11, 2012, the 
weather was tranquil, there were no storms in the area and the surge was not weather 
related.  

 
A. Procedural Posture 
 
The Motion to Dismiss argues that the common law theories of liability in the 

complaint fail to establish a duty or a breach of that duty, because the Act and the tariffs 
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establish a different duty for ComEd.  Also, the two tariff provisions cited bar 
Respondent’s recovery of the damages sought. 

 
B. Summary of Argument  

 
1. Deficiencies 

 
ComEd distorts and mischaracterizes the theories of liability and the duties 

actually alleged.  In distorting its duty to Complainant, ComEd also mischaracterizes its 
own duty by omitting the statutory duty imposed by Section 8-401 of the Act.  
Notwithstanding ComEd’s claim that Tariff sheets 152 and 203 bar the damages sought, 
ComEd’s argument regarding a purported failure to plead any actionable breach ignores 
the relevant allegations and seeks to impose a previously unheard of pleading 
requirement. 

 
2. The Tariff has no Application to the Allegations and the Commission Must 

Analyze the Complaint Pursuant to Common Law Principles 
 

The rules of statutory construction preclude application of Tariff Sheets 152 and 
203 to the allegations in the complaint.  Absent either tariff provision, neither the subject 
matter of Complainant’s damage claims nor the recovery sought are tariff barred.  
Absent the tariffs, a determination of the relief sought must be based solely upon a 
common law analysis of the complaint in terms of the statutory duty imposed by Section 
8-401 of the Act.   

 
3. Section 2-619 Relief is Unavailable and the Only Issue Presented is 

Whether Heartland has Stated Causes of Action Under Section 2-615  
 
 The applicable standard for a dismissal with prejudice under Section 2-619 of the 
Act precludes that relief as to Heartland’s complaint.  Heartland has adequately pled the 
elements necessary to state a cause of action for common law negligence and for willful 
default.  Even if Tariff Sheet 152 applies, the applicable rules of statutory construction 
would require a determination of the meaning of an “unavoidable” surge.  The need for 
that determination also precludes dismissal pursuant to Section 2-619.   
 

C. Argument 
 

1. The Tariff Does Not Address the Circumstances Presented in the 
Complaint and It May Not be Interpreted to Address the Complaint 

 
Where a utility tariff speaks to a specific duty, the tariff may be controlling, but 

where a tariff does not address a particular situation, the common law applies and a 
common law duty analysis is appropriate.  Adams v. Northern Illinois Gas Company, 
211 Ill. 2d 60-61, 809 N.E. 2d 1248.  Neither tariff provision relied upon by ComEd 
addresses the allegations in Counts I and II. 
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The Act is in derogation of common law and, as such, it will be strictly construed 
in favor of the person sought to be subjected to the operation of the statute.  Barthel v. 
Illinois Central Gulf RR Co., 23 Ill. Dec. 529, 74 Ill. 2d 213, 384 N.E. 2d 323 (1978); 
Gallagher v. Union Square Condominium Homeowner Assoc., 337 Ill. Dec. 1201, 397 
Ill. App. 3d 237, 922 N.E. 2d 1201.  In this framework, Sheet No. 203 cannot be 
interpreted to apply to the allegations in the complaint, as it pertains solely to damages 
resulting from service interruptions.  The complaint makes no mention of service 
interruptions.  Sheet No. 152 appears to address the complaint allegations, since it 
pertains to damages to a specific category of property.  If the drafters of Sheet No. 203 
had intended it to apply to the circumstances addressed in Sheet No. 152, there would 
be no purpose to incorporating Sheet No. 152 into the tariff.  Sheet No. 152 shows the 
intent to obviate any argument that Sheet No. 203 was intended to apply to the 
complaint allegations.  

 
The primary rule of statutory construction is to give effect to legislative intent by 

looking at the plain meaning of the language of a statute.  Davis v. Toshiba Machine 
Company, America, 186 Ill. 2d 181, 710 N.E. 2d 399.  Clear and unambiguous language 
must be given its plain and ordinary meaning.  Illinois Power Company v. Mahin, 21 Ill. 
Dec. 144, 146, 72 Ill. 2d 189, 381 N.E. 2d 222.  Where the words of a statute are free 
from ambiguity, they must be given effect by the courts, even though the consequences 
may be unjust or absurd.  Petersen v. Wallach, 291 Ill. Dec. 728, 198 Ill. 2d 439, 764 
N.E. 2d 19.  By virtue of being in derogation of common law, the evident intent 
represented when contrasted with Sheet No. 152, or pursuant to the rules of statutory 
construction, Sheet No. 203 cannot be altered or modified to address the complaint 
allegations. 
 
 Sheet No. 152 also may not be interpreted to apply to the circumstances alleged 
in the complaint.  Although it addresses responsibility for damages to electrical 
equipment, that responsibility is framed in terms of “unavoidable” voltage fluctuations, 
surges, etc.  The emphasis is on the term “unavoidable”.  “Unavoidable surges” is not 
the equivalent of all surges, any surges or every surge.  If total immunity from every 
surge had been the intent, thus making the customer responsible for protection from 
any and all surges, the word “unavoidable” could have been eliminated from Sheet No. 
152. 
 

Further, as there is no statutory definition of “unavoidable”, it must be given its 
ordinary meaning, i.e., that which cannot be avoided.  “Unavoidable” does not address 
all surges, only that specific type.  The first question then is whether the February 2, 
2011 surge was unavoidable.  Sheet No. 152 does not define unavoidable surge or 
provide a remedy for resulting damages.  As such, the tariff fails to address the 
complaint allegations. 

 
The complaint does not allege that ComEd had a duty to protect Complainant’s 

equipment from any, every, or all surges, only that ComEd was negligent in not 
protecting its equipment from the surge on February 2, 2011.  The tariff fails to address 
that question, as well as the resulting damages.  A statute’s derogation of the common 
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law and statutory construction preclude any application of Sheet No. 152 to the 
complaint allegations.  The complaint must be analyzed solely in terms of common law. 

 
If Sheet No. 152 is held applicable to the allegations, the foregoing rules would 

require that a determination be made as to whether the February 2, 2011 surge was or 
was not unavoidable.  Therefore, even if Sheet No. 152 was found applicable, no 
determination could be made absent a finding that the surge was or was not 
unavoidable.  Such a finding would present a question of fact.  The factual basis 
necessary to reach that determination would preclude as inappropriate a dismissal with 
prejudice at this stage of the proceedings. 
 

2. Mischaracterization of Heartland’s Theories of Liability and Allegations of 
Duties  

 
Section 8-101 of the Act provides that a public utility “…shall furnish, provide and 

maintain such service instrumentalities, equipment, and facilities as shall promote the 
safety, health, comfort, and convenience of its patrons, employees, and public and as 
shall be in all respects adequate, efficient, just and reasonable.”  (220 ILCS 5/8-101).  
Under Section 8-401 of the Act, ComEd is required to “…provide service and facilities 
which are in all respects adequate, efficient, reliable and environmentally safe and 
which…constitute the least-cost means of meeting the utility’s service obligations”.  As 
the court in In re Illinois Bell Switching Station Litigation held, adequate, efficient and 
reliable service is not tantamount to infallible service. (641 N.E. 2d 440, 445). 

 
ComEd distorts Section 8-401 of the Act by stating that Complainant’s allegation 

of what duty it is owed is a strict liability standard of infallible service; that ComEd has a 
duty to prevent all surges; that there is no requirement that ComEd’s service be free 
from power surges; that Complainant attempts to subject ComEd to liability for any 
power surge; and that Complainant attempts to impose an obligation to insure customer 
equipment against power surges.  Complainant’s allegations of ComEd’s duties and the 
conduct in violation thereof may not be interpreted as seeking to establish liability for 
surges of all types.  The allegations pertain solely to the surge of February 2, 2011, and 
either to ComEd’s negligence in allowing damage to Complainant’s equipment or to 
ComEd’s willful disregard of the likelihood that the surge would occur and result in 
damages. 

 
Complainant’s allegations of negligence and willful default are factually based.  

Each count sets forth specific instances of ComEd’s conduct whereby it breached its 
duty to Complainant.  ComEd argues that the allegations constitute no more than 
conclusions, as Complainant failed to allege how ComEd failed to monitor, control or 
limit the level of electricity transmitted, how equipment not properly maintained should 
have been maintained, and what specific devices ComEd was required to install. 
Complainant concludes that ComEd’s argument imposes an unheard of pleading 
requirement, particularly where the instruments of damage are controlled solely by 
ComEd. 
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III. Commonwealth Edison Company’s Verified Reply in Support of Motion to 
Dismiss 

 
A. The Complainant Misconstrues Proper Pleading Obligations Under Illinois 

Law 
 

Complainant errs in framing the issue in this matter as whether it has pled the 
elements necessary to state a cause of action for common law negligence and willful 
default.  Illinois is a fact pleading jurisdiction and a complaint must contain facts 
sufficient to support its claim.  The complaint makes no mention of specific conduct to 
support its ultimate conclusions.  Complainant erroneously concludes that it has met the 
pleading requirements by stating that ComEd owed it certain duties, ComEd breached 
those duties, and Complainant suffered damages.  Complainant offers no facts in 
support.  The sole fact alleged is that on two prior separate occasions, one within days, 
the other within weeks of February 2, 2011, ComEd’s agents inspected and repaired 
ComEd’s power lines in Complainant’s immediate vicinity.  This allegation is void of any 
specificity and is irrelevant.  There is no claim that Complainant’s agents ever serviced, 
touched or even viewed the equipment servicing Complainant, or that they had any 
such obligation.  Finding ComEd liable for a power surge because it occurred in the 
vicinity of a location a crew once visited would be preposterous. 

 
This allegation also has no bearing on the issue of ComEd’s negligence or willful 

default, as it contains no details regarding the condition, existence or frequency of 
inspections on the failsafe devices and fuses. 
 

B. ComEd’s Commission-Approved Tariffs Bar Complainant’s Claims 
 

Complainant’s argument that the February 2, 2011 surge is somehow different 
than the surge contemplated by the tariff should be rejected.  Sheet No. 152 states 
clearly that Complainant is responsible for protecting its electrical equipment against 
unavoidable surges.  In Sheffler v. Commonwealth Edison Company, 399 Ill. App. 3d 
51, 955 NE2d 1110 (2011) (“Sheffler”), the issue was a power interruption.  The Illinois 
Supreme Court was presented with a similar claim for negligence, including whether 
ComEd had maintained its equipment to provide continuous, adequate, efficient and 
reliable power.  It affirmed the lower court’s dismissal of the claims as tariff-barred.   

 
In this Docket, Complainant claims that ComEd had a duty to monitor, control or 

limit the level of electricity transmitted along its lines, as well as to install, maintain and 
inspect failsafe equipment to prevent power surges.  Complainant’s claims go to the 
heart of which entity is responsible for protecting its equipment against surges.  
Because the complaint makes claims subject to the provisions of ComEd’s tariff, the 
tariff controls and the claims are tariff-barred.   

 
Complainant’s argument, that a factual determination is required to determine if 

the surge was unavoidable, must fail.  It has the burden to plead facts, yet bases its 
claim on the statement that ComEd’s agents were seen in the vicinity of Complainant’s 
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premises on two unspecified occasions prior to the surge.  Even if true, this fact has no 
bearing on whether ComEd’s actions could have avoided the surge.  Complainant fails 
to demonstrate that ComEd either knew, or could have known, or should have known, 
that a surge would occur at Complainant’s premises on February 2, 2011.  Complainant 
offers no legal authority to establish that ComEd was obligated to install equipment and 
devices servicing Complainant beyond what existed when the surge occurred.  No 
obligation was established requiring ComEd to do more than it did and no facts were 
presented indicating a negligent or intentional act or omission.  The surge can only be 
characterized as unavoidable and Sheet No. 152 controls.  Complainant was obligated 
to protect its equipment from the alleged surge on February 2, 2011. 

 
IV. Commission Analysis and Conclusions 
 

The Commission notes that the formal complaint was filed with the standard 
Commission two-page document, to which Complainant attached eight pages of 
allegations and an additional ten pages of Project Invoices showing the repair work 
needed to be done on equipment allegedly damaged by the surge.  The standard two-
page complaint form and the Attachment in its entirety are both included in the term 
“complaint” as used in the discussion below.   

 
The Commission also notes that the heading to the Attachment reads 

“Commonwealth Edison also known as Exelon Corporation”.  In Count I, paragraph 4, 
Complainant refers to “Respondent, Exelon Corporation, A.K.A. Commonwealth Edison 
Company.”  Exelon Corporation is the parent company of Commonwealth Edison 
Company and as such, they are separate and distinct entities.  The Commission’s 
jurisdiction extends only to Commonwealth Edison Company.  The following discussion 
and all subsequent findings of fact and conclusions of law pertain exclusively to 
Commonwealth Edison Company. 
 

ComEd moved to dismiss this complaint on the grounds that its tariffs control the 
remedy sought for damages and that the complaint fails to plead an actionable breach 
of the regulations and statutes governing electric service.  Complainant countered that 
ComEd’s tariffs are inapplicable to the complaint and the common law controls. 

 
Complainant argues that Sheet No. 203 is inapplicable as it pertains to service 

interruptions of at least 12 consecutive hours due to, among other things, “(d) damage 
to Company equipment caused by a Company employee or negligence.”  The 
Commission considers it very likely that Complainant’s damaged equipment had to have 
been shut off to be repaired.  However, even this is speculative.  Moreover, there is 
nothing in the language of the complaint or in the written briefs that identifies the 
duration of the purported interruption.  Consequently, the Commission cannot conclude 
with absolute certainty that a service interruption occurred and even if it did, it has no 
way to determine that service was out for the requisite 12 consecutive hours.  The 
Commission agrees with Complainant that on these two bases, Tariff Sheet No. 203 is 
inapplicable. 
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Complainant’s argument that Sheet No. 152 is inapplicable to the complaint is 
pegged to the term “unavoidable surges”.  The Commission agrees with Complainant 
that “unavoidable” is not defined in the tariff or by statute.  It must therefore be given its 
ordinary meaning, that which cannot be avoided. 

 
Count I, ¶8 of the complaint, states that “(O)n February 2, 2011, at approximately 

11:30 a.m., ComEd transmitted an unreasonable and unsafe level of electricity (the 
“power surge”) to Heartland’s Premises, resulting in damage to, and destruction of, 
portions of Heartland’s facility, property and equipment.”  In ¶9 of Count I, Complainant 
alleges that “…ComEd either knew, or should have known, that a power surge, in the 
nature of the one that occurred on February 11, 2011, could, and at some point likely 
would, occur…”  In ¶10 of Count I, Complainant alleges that “ComEd knew, or should 
have known, that such a power surge conducted to Heartland’s premises could, and 
would, damage Heartland’s facility, equipment and property.” 

 
Count I is headed Common Law Negligence.  A negligence analysis requires the 

establishment of a duty to Complainant and a description of how the action or inaction 
of the ComEd breached that duty.  Paragraph 12 alleges that ComEd had a duty to 
“…exercise reasonable care in choosing, providing and maintaining the equipment 
which it utilized…to transmit…and control electricity it delivered to customers.”  
Paragraph 13 alleges that ComEd had a duty “…to exercise reasonable care in the 
provision and…control of electricity it delivered to its customers, including Heartland…to 
avoid injury and damage to the property of those customers.”   

 
Complainant’s position appears to be that, since ComEd delivered the electricity, 

it should have forseen, and therefore avoided, the surge, placing its conduct outside of 
the Tariff Sheet No. 152 requirement that retail employees must protect their equipment 
against unavoidable surges.  The Commission disagrees.  Paragraph 14 a-i cites a 
litany of ComEd’s purported failures which allegedly constitute a breach of the duties set 
forth in ¶¶12 and 13.  We can find nothing in any statute, rule or regulation, and nothing 
has been cited to us, that imposes a duty upon ComEd to maintain its delivery system in 
the manner described by ¶14 a-i.  There is no duty on ComEd’s part to monitor, control 
or limit electricity levels.  If such a duty existed, ComEd could effectively control the 
conduct of Complainant’s business.  Complainant asserts that ComEd should have 
used “failsafe equipment” and “failsafe devices” to prevent surges, but cites no statue or 
regulation requiring such installation, or even explains what these failsafe devices are 
and upon what equipment they should have been installed.  Similarly, Complainant 
offers no citation to support the assertion that ComEd had any legal duty to determine 
the adequacy of the failsafe equipment or to install fuses or circuit breakers to prevent 
surges. 

 
ComEd’s duties as a public utility are set forth in Section 8-101 of the Act.  A 

public utility “…shall furnish, provide and maintain such service instrumentalities, 
equipment, and facilities as shall promote the safety, health, comfort, and convenience 
of its patrons, employees, and public and as shall be in all respects adequate, efficient, 
just and reasonable.”  Under Section 8-401 of the Act, a public utility is required to 
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“…provide service and facilities which are in all respects adequate, efficient, reliable and 
environmentally safe and which…constitute the least-cost means of meeting the utility’s 
service obligations.”   

 
There is nothing in the language of Count I that compels the Commission to 

conclude that ComEd has failed to meet the provisions of either statute.  Moreover, 
ComEd correctly cites the Scheffler and Illinois Bell Switching Station courts in asserting 
that adequate, efficient and reliable service does not mean infallible service.  Service 
disruption may occur without reducing the level of service below that required by 
Sections 8-101 and 8-401 of the Act. 

 
The Commission finds that ComEd, as the conduit for delivery of electricity to 

Complainant, had no way of forseeing the surge that damaged Complainant’s 
equipment.  The surge was unavoidable.  ComEd complied with Sections 8-101 and 8-
401 of the Act.  Complainant was required under Tariff Sheet No. 152 to protect its own 
equipment against unavoidable electric surges. 

 
Tariff Sheet No. 152 states that the provision requiring retail customers to protect 

their own equipment bars any civil claims, unless ComEd has acted negligently or to 
have willfully defaulted.  Having disposed of the negligence and willful default claims in 
ComEd’s favor, the Commission finds that Complainant’s civil damage claims are 
barred by the tariff. 

 
ComEd cited Section 6-219 of the Code of Civil Procedure, which states that a 

defendant may file a motion to dismiss an action if the claim asserted against the 
defendant is barred by other affirmative matter avoiding the legal effect of, or defeating, 
the claim.  (735 ILCS 5/2-619(9)).  The Commission finds that Complainant’s claims in 
this Docket fall within the parameters of Tariff Sheet No. 152, which constitutes the 
“other affirmative matter” defeating the claim.  Tariff Sheet No. 152 is a sufficient basis 
to dismiss this complaint under Section 6-219. 

 
 Complainant’s claims in Count II assert that ComEd willfully defaulted in its 
obligation to protect Complainant’s equipment, insofar as it knowingly failed to install 
various failsafe devices on its delivery system to safeguard Complainant’s equipment 
from surges.  The Commission also rejects the claims in Count II.  The Commission has 
found on Count I that ComEd had no duty to install and maintain failsafe devices on its 
delivery system.  It cannot by any logical process find on Count II that ComEd knowingly 
failed to install such devices.  The Commission reads nothing in the language of Count 
II or in any regulatory provision to suggest that ComEd willfully failed in its obligation to 
deliver electricity to Complainant as required by Sections 8-101 and 8-401 of the Act. 

 
The Commission also notes that Section 5-201 of the Act imposes liability upon 

public utilities for acts or omissions causing loss, damage or injury (220 ILCS 5/5-201).  
Section 5-201 states that actions for recovery “…may be brought in the circuit court by 
any person or corporation.”  The Commission regards the language of Section 5-201 to 
be plain and unambiguous.  Jurisdiction to award damages is exclusively within the 
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circuit court and Section 5-201 does not contemplate the award of damages by any 
other forum. 
 
V. Findings and Ordering Paragraphs 

 
 The Commission, having reviewed the entire record herein and being fully 
advised in the premises, is of the opinion and finds that: 
 

(1) Respondent is 
an Illinois corporation engaged in furnishing utility services in Illinois and, 
as such, is a public utility within the meaning of Section 3-105 of the 
Illinois Public Utilities Act (220 ILCS 5/3-105); 

(2) the Commission has jurisdiction over the parties hereto and the subject 
matter herein; 

(3) the recitals of fact and conclusions reached in the prefatory portion of this 
Order are supported by the record and are hereby adopted as findings of 
fact and conclusions of law;  

(4) on May 14, 2012, Heartland Recycling, L.L.C. filed a complaint against 
Respondent, alleging that it had acted negligently and was in willful default 
by failing to install and maintain failsafe devices and circuit breakers on its 
delivery system to protect Complainant’s equipment against an electric 
surge that caused Complainant $18,788.38 in damages; 

(5) on June 29, 2012, Respondent filed a Corrected Verified Motion to 
Dismiss;  on August 7, 2012, Complainant filed a Response to Verified 
Motion to Dismiss; on August 23, 2012, Respondent filed a Verified Reply 
in Support of Motion to Dismiss; 

(6) the order finds that Respondent did not act negligently and did not willfully 
default in its obligations to deliver electric service to Complainant on 
February 2, 2011;   

(7) Respondent’s Corrected Verified Motion to Dismiss should be granted; 

(8) this Docket should be dismissed without prejudice. 

IT IS THEREFORE ORDERED by the Illinois Commerce Commission 
that the Corrected Verified Motion to Dismiss filed by Commonwealth Edison 
Company on June 29, 2012 is granted. 
 
 IT IS FURTHER ORDERED that the complaint filed by Heartland, L.L.C. is 
dismissed without prejudice. 
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 IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Admin. Code 200.880, this Order is final; it is not 
subject to the Administrative Review Law. 
 
 
DATED:      October 4, 2012 
BRIEFS ON EXCEPTIONS DUE:   October 18, 2012 
REPLY BRIEFS ON EXCEPTIONS DUE: October 25, 2012 
 

John T. Riley, 
Administrative Law Judge 

 


