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I. Procedural History 

 

 On August 18, 2011, the Commonwealth Edison Company (“ComEd”) filed its 
Petition to Determine the Applicability of Section 16-125(e) Liability to Events Caused 
by the Summer 2011 Storm Systems (Petition). In its Petition, ComEd alleged that its: 
“service territory experienced at least six waves of extraordinarily severe storms[,]” 
specifically on June 21, 2011; June 30-July 1, 2011; July 11, 2011; July 22-23, 2011; 
and July 27-28, 2011. These storms, alleged ComEd: “caused widespread damage to 
thousands of wires, poles, transformers, and other components of the ComEd 
distribution system[,] … primarily [due to] high winds and literally hundreds of thousands 
of individually destructive cloud-to-ground lightning strikes.”  

 In its Petition, ComEd first asserted that what it described as the: “largest 
continuous single interruption” affected fewer that 30,000 customers, and accordingly 
Section 16-125(e) did not apply at all. ComEd next asserted that Section 16-125(e) is 
intended to apply only to what it describes as: “extraordinary system failures that should 
not normally be expected to occur, and not to the type of dispersed damage to discrete 
equipment and facilities that typically accompany severe storm systems.”  

 Finally, and in the alternative, ComEd alleged generally that the damage 
resulting from the various storms was entirely: “unpreventable damage due to weather 
events or conditions” within the meaning of Section 16-125(e)(1) of the Illinois Public 
Utilities Act, 220 ILCS 5/16-125(e)(1), and, therefore, ComEd is entitled to a waiver of 
the requirement established by Section 16-125(e) that requires an electric utility to: 
“compensat[e] customers affected by [an] interruption [of] 4 hours or more for all actual 
damages, which shall not include consequential damages, suffered as a result of the 
power interruption[,]” where 30,000 or more customers experienced a simultaneous 
four-hour interruption.  
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 A status hearing was thereafter convened before a duly-appointed Administrative 
Law Judge (ALJ). Several parties, including the City of Chicago (Chicago), the Citizens 
Utility Board (CUB) and the Illinois Attorney General (AG) filed petitions to intervene, 
which were duly granted. ComEd submitted Direct Testimony and exhibits on November 
21, 2011. Staff and the AG submitted their respective Direct Testimony and exhibits on 
January 26, 2012. On March 30, 2012, ComEd submitted its Rebuttal Testimony and 
associated exhibits. On May 30, 2012, Staff and the AG submitted their respective 
Rebuttal Testimony and exhibits. On June 6, 2012, the AG made a Motion to 
consolidate this, and another proceeding with several consumer complaint proceedings, 
see generally, Motion, which was denied by ALJ Ruling dated June 28, 2012. In the 

interim, on June 19, 2012, ComEd submitted its Surrebuttal Testimony and exhibits.  

 On July 10-12, 2012, an evidentiary hearing was conducted in the matter, 
with testimony taken and evidence otherwise adduced. At the conclusion of 
proceedings, a briefing schedule was set, from which this initial brief follows.   

 

II. Positions of the Parties 

 

A. Staff Position 

1. Initial  

 
Staff first observes that ComEd has both the burden of proof and of going forward 

with the evidence in this proceeding.  
 
Staff next observes that, as a threshold issue, it and ComEd disagree regarding 

whether Section 16-125(e) applies to the service interruptions caused by the six storm 
events at issue in this proceeding. Staff makes clear tat it has, without exception, 
construed and applied Section 16-125(e) exactly the same way in each matter in which 
ComEd sought relief under it, utilizing the same approach throughout. Specifically, Staff 
points out that it has always, in determining whether more than 30,000 customers have 
been interrupted for four hours or more, counted customers who are simultaneously 
subjected to a four-hour or longer interruption – as opposed to merely counting the 
number of customers interrupted for four hours or more, whether those interruptions are 
simultaneous or not - as the most logical and fairest method to determine the 
applicability of Section 16-125(e) of the Act. It is Staff’s opinion that the utility’s liability 
under Section 16-125(e) does not include claims submitted by customers who 
experienced an interruption that (i) lasted under four hours; (ii) lasted four hours or 
longer but occurred at a time when fewer than 30,001 customers were experiencing a 
four hour or longer interruption, or (iii) is covered by a Commission waiver.  

 
Staff understands ComEd to argue that liability under Section 16-125(e) of the 

Act could only apply if an individual outage event caused more than 30,000 of its 
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customers to be subjected to a continuous interruption for four or more hours.  
Specifically, Staff observes Company witnesses William J. Gannon and John Mehrtens 
to claim that the word “interruption” means “...a discrete event, caused by the failure of a 
piece of equipment or directly connected groups of equipment, that causes an 
interruption of the flow of electric current and affects a discrete set of customers, and 
has a specific start time and duration to full restoration.” Staff notes that the same 
witnesses conclude that because none of the discrete outages that occurred during the 
Summer 2011 Storm Systems resulted in more than 30,000 customers experiencing an 
interruption of four hours or longer, Section 16-125(e) of the Act should not apply. 

 
In Staff’s view, ComEd’s interpretation is incorrect and leads to an absurd result.  

Staff points out that Section 16-125(f) of the Act states, in relevant part: 
 
Customers with respect to whom a waiver has been granted by the 
Commission pursuant to subparagraphs (1)-(4) of subsections (e) and (f) 
shall not count toward the either (i) 30,000 (or some other number, but 
only as provided by statute) of the total customers or (ii) 0.8% (or some 
other percentage, but only as provided by statute) of the total customers 
required therein. 

For the purpose of determining whether to count customers for determining utility 
liability, Staff understands Section 16-125(f) to provide for the exclusion of some 
customers who experienced an interruption lasting 4 or more hours if their interruption 
was caused by one of the following causes: 

(1) unpreventable damage due to weather events or conditions;  

(2) customer tampering;  

(3) unpreventable damage due to civil or international unrest or animals; or  

(4) damage to utility equipment or other actions by a party other than the utility, 

its employees, agents, or contractors. 

Staff argues that, if the Commission were to accept ComEd’s interpretation of the 
statute’s applicability, whereby all of the customers experiencing a four-hour or longer 
interruption would necessarily have to lose power due to the exact same discrete 
outage event in order for those customers to count toward the liability threshold of 
30,001 customers, then a Commission waiver could not exclude only some of the 
customers who experience an interruption lasting 4 or more hours, as Section 16-125(f) 
contemplates.  Staff notes that this is true since each discrete equipment outage would 
have a single cause, so that all customers affected by that discrete outage would either 
be counted toward the 30,001 threshold, or all would be covered by the waiver, and 
therefore the Commission’s waiver would therefore cover all or none of the customers 
affected.   
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Staff contends that the outcome which results from ComEd’s interpretation, 
where all or none of the customers are included in the waiver, would contradict the 
language in Section 16-125(f) of the Act that clearly contemplates excluding only some 
of the customers who are subjected to a continuous interruption lasting 4 or more hours 
based upon the cause of the interruption.  Staff states that its interpretation of Section 
16-125(e) of the statute is reasonable and fair, because liability would not exist in cases 
where the utility shows 30,000 or fewer customers were affected by preventable 
interruptions. 

Staff further asserts that, assuming that more than 30,000 customers (which staff 
interprets as “metered accounts”) have experienced an outage of four hours or longer, 
the next issue is, in this case, whether such outages were unpreventable, due to 
weather events or conditions.  Staff has identified several factors to be considered in 
determining whether the outages were preventable. 

 
First, Staff urges the Commission to assess whether the facilities involved with 

the interruptions were appropriately designed, constructed and maintained.  Staff 
argues that the ability of electric distribution facilities to withstand adverse weather 
conditions or events is largely a function of the design and maintenance of those 
facilities.  Staff contends that if the damage to the facilities would not have occurred if 
the facilities been appropriately designed, constructed and maintained, then that 
damage cannot be classified as unpreventable. Accordingly, Staff urges the 
Commission to require ComEd to show that facilities involved in outages were 
appropriately designed, constructed, and maintained.  

 
Second, Staff recommends that the Commission consider if the weather 

conditions or events in question occurred at or near outage locations that exceeded the 
standards to which the utility’s system were appropriately designed, constructed, and 
maintained. Staff argues that if ComEd’s facilities experienced conditions or events that 
exceeded the standards to which the facilities were appropriately designed, constructed, 
and maintained, then damage resulting from such conditions or events could be 
considered unpreventable from an engineering perspective. Conversely, Staff notes, if 
ComEd does not establish that its facilities were subjected to weather conditions or 
events that exceeded appropriate design standards, then it has not established that the 
damage which occurred due to those conditions was unpreventable.  

 
 Third, Staff recommends that the Commission determine whether the particular 
outages at issue were caused by damage resulting from the weather events or 
conditions that exceeded appropriate design standards. Staff argues that, from an 
operating perspective, it is neither reasonable nor feasible to expect a utility to be able 
to provide direct and specific evidence regarding the exact cause of each interruption.  
That is, a utility typically obtains information about damage causing an interruption by 
viewing the damage after it has already occurred. Staff notes that while an after-the-fact 
damage assessment will sometimes allow the utility to reasonably assess the cause of 
the damage (for instance, when an uprooted tree is observed on top of downed power 
lines), it will sometimes be difficult to determine the exact cause of the damage from an 
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after-the-fact viewing of the facilities (for instance, where a line fuse operates and there 
is no evidence of animal activity or tree limbs in contact with the conductor). Staff 
argues that, at a minimum, ComEd should be able to make some showing that the 
damage causing the interruptions was consistent with, and likely caused by, damage 
from the applicable weather events or conditions. 
 
 Fourth and finally, Staff urges the Commission to consider whether ComEd’s 
restoration effort was reasonable and did not contribute to the number or length of 
interruptions.  Staff argues that If ComEd could have reasonably restored power in 10 
minutes, but did not restore power for 10 hours and 10 minutes, then 10 hours of the 
interruption duration was preventable.  
 
 Staff observes that more than 30,000 of ComEd’s customers simultaneously 
experienced an interruption that lasted four hours or more during each of the Summer 
2011 Storm Systems. Consequently, in Staff’s view Section 16-125(e) of the Act applies 
to each of the six individual weather events that comprise the Summer 2011 Storm 
Systems, and that the Commission consider ComEd’s waiver request separately for 
each storm system.  

 In Staff’s estimation, the issue then becomes whether the damage that caused 
the simultaneous outages was unpreventable, based upon the assessment criteria set 
forth above, such that the customers subject to those outages would be; “[c]ustomers 
with respect to whom a waiver has been granted[,]” within the meaning of Section 16-
125(f), and would thus be subtracted from the 30,000 or more customers subject to a 
simultaneous outage for purposes of determining liability. 

 Staff sees ComEd to have provided adequate evidence that its distribution 
facilities damaged during the Summer 2011 Storm Systems were originally designed 
and constructed to appropriate standards.  Further, Staff notes that ComEd provided 
evidence that its restoration effort was reasonable and did not contribute to the number 
or length of interruptions.  Based upon Staff’s investigation of the storms, and upon 
information provided by ComEd in testimony, it is Staff’s view that ComEd has 
demonstrated that it merits waivers for those customers whose interruptions were 
caused by lightning or uprooted trees, broken tree limbs or which are attributed to 
wind/tornados if wind gusts exceeded 60 miles per hour at the approximate time and 
location of the associated outage.   
 

Staff notes that if the Commission were to apply this measured approach and 
criteria to the six storm systems at issue in this proceeding, the number of customers 
who simultaneously experienced an interruption of four hours or more falls below the 
30,000 threshold for the June 8, 2011, June 21, 2011, June 30, 2011, July 22, 2011 and 
July 27, 2011 storm systems.  In Staff’s opinion, however, the customer count for the 
July 11, 2011 storm event remains above this “trigger value.”  
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Staff observes ComEd’s storm outage to demonstrate that the maximum number of 
customers simultaneously experiencing an interruption during any four-hour period as a 
result of the July 11, 2011 storm event was 483,816.  Staff further notes than 30,000 
customers simultaneously experienced an interruption lasting at least four hours during 
each of the four-hour periods ending on July 11, 2011, from 11:31 a.m. to 11:00 p.m. on 
July 14; on July 14 during each of the four-hour periods ending 11:39 p.m. to 11:43 
p.m.; on July 14 during each of the four-hour periods ending 11:50 to 11:51 p.m.; on 
July 15 during the four-hour period ending 12:01 a.m.; on July 15 during each of the 
four-hour periods ending 12:04 to 12:08 a.m.; and on July 15 during each of the four-
hour periods ending 12:23 a.m. to 8:05 a.m. Staff’s analysis of ComEd’s data eliminated 
customers from this total when ComEd showed that interruptions were caused by 
lightning and uprooted trees.  After ComEd provided additional information in rebuttal 
testimony, Staff’s analysis of that information eliminated additional customers whose 
interruption was caused by broken tree limbs and/or attributed to wind/tornados when 
winds exceeded 60 miles per hour, bringing the total number of affected customers to 
82,449.  Information provided in ComEd’s surrebuttal testimony demonstrated that 
additional outages were attributed to damage from wind speeds exceeding 60 miles per 
hour, reduced this number to 51,767.  Staff notes that that number is still above the 
30,001 “trigger value” for liability, and ComEd has not yet proved that a waiver can be 
granted that would eliminate ComEd’s potential liability for damages under Section 16-
125(e) of the Act for the storm event of July 11, 2011. 

 
 Based on the totality of evidence provided by ComEd, Staff argues that the 

Commission should find that Section 16-125(e) applies to all six Summer 2011 Storm 
Systems, and grant ComEd a waiver as to customers whose interruptions were caused 
by unpreventable damage due to weather events or conditions, specifically interruptions 
associated with outages caused by lightning, uprooted trees, broken tree limbs, and/or 
wind/tornado when winds exceeded 60 miles per hour.  The Commission should further 
find that ComEd’s evidence does not demonstrate that it is not potentially liable for 
actual damages, not including consequential damages, suffered as a result of power 
interruption, for 51,767 customers simultaneously experiencing an interruption of four 
hours or more as a result of the July 11, 2011 storms.  In that respect, there is the 
potential that ComEd may also be required to reimburse affected municipality, county, 
or other units of local government in which the power interruption has taken place for all 
emergency and contingency expenses incurred by the unit of local government as a 
result of this interruption. 

 
Staff next asserts that the exclusive procedural vehicle for remedies under 16-125(e) 

is to file a complaint with the Commission pursuant to Section 10-109 of the PUA. 220 
ILCS 5/16-125(h); Sheffler v. Commonwealth Edison Co., 2011 IL 110166, *319, 955 
N.E.2d 1110, 1130 (2011) (“Here, the meaning of section 16-125 could not be more 
clear.  Subsection (h) provides that any remedies sought under section 16-125 are to be 
brought exclusively through the Commission.”).  Staff further argues that damages are 
limited to actual damages, and do not include consequential damages or litigation costs.  
220 ILCS 5/16-125(h).   Staff notes that Section 10-109 in turn grants the Commission 
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the discretion to determine the methods for establishing damages, providing in pertinent 
part that, “[t]he Commission shall have power to receive complaints regarding loss or 
damage occasioned by a public utility, and to make inquiry as to the methods of 
adjusting such claims.”  220 ILCS 5/10-109.   

Staff cautions that while Section 10-109 grants the Commission the discretion to 
determine the methods of adjusting claims for damages, it provides no direction as to 
those methods.  Nor has Staff’s research uncovered any decisions addressing Section 
10-109 in that context.  Therefore, a discussion of the principles underlying damages 
may provide some guidance to the Commission in this regard. 

With respect to proof and apportionment of damages, Staff argues as follows: A 
party seeking to recover damages must prove the right to recover damages by a 
preponderance of the evidence.  Gill v. Foster, 157 Ill.2d 304, 312-13, 626 N.E.2d 190, 
194 (1994); Alover Distributors, Inc. v. Kroger Co., 513 F.2d 1137, 1141 (7th Cir. 1975).  
The evidence must establish the cause of injury, and may not be based on mere 
speculation.  Foster, 157 Ill.2d at 312-13, 626 N.E.2d at 194; Hutchings v. Sternberg, 
124 Ill.App.3d 433, 438, 464 N.E.2d 651, 655 (5th Dist. 1984).  The damages sought to 
be recovered must be shown with reasonable certainty as to their nature and extent 
such that a court or jury may determine the actual loss, although the amount awarded 
does not have to be proved with mathematical certainty.  La Grange Metal Products v. 
Pettibone Mulliken Corp., 106 Ill.App.3d 1046, 1054, 436 N.E.2d 645, 651 (1st Dist. 
1982); Ransom v. A.B. Dick Co., 289 Ill.App.3d 663, 674, 682 N.E.2d 314, 323 (1st Dist. 
1997).  However, where damages are susceptible to proof in dollars and cents, direct 
and tangible proof must be made showing the exact amount thereof.  Sheetz v. Morgan, 
98 Ill.App.3d 794, 801, 424 N.E.2d 867, 872 (2d Dist. 1981); Ralph v. Karr Mfg. Co., 20 
Ill.App.3d 450, 458, 314 N.E.2d 219, 225 (1st Dist. 1974). 

In Gill v. Foster, the plaintiff appealed the appellate court’s finding affirming the trial 
court’s decision to exclude evidence pertaining to damages in a surgical malpractice 
action.  Foster, 157 Ill.2d at 311-13, 626 N.E.2d at 193-94.  At trial, the plaintiff had 
attempted to introduce two medical bills and related testimony as proof of damages.  Id. 
at 311-12, 626 N.E.2d at 193-94.  The evidence was excluded because the plaintiff 
provided no basis for determining which costs included therein were attributable to the 
defendant’s negligence, as opposed to costs that would have been incurred regardless 
of the defendant’s negligence.  Id. at 311, 626 N.E.2d at 193-94.  The Illinois Supreme 
Court affirmed, emphasizing that it was the plaintiff’s burden to establish a reasonable 
basis for computing damages, and that neither the bills nor the offered testimony 
satisfied this burden.  Id. at 312-13, 626 N.E.2d at 194.  The Court further noted that the 
voluminous bills could have confused or misled the jury as to the extent of the damages 
caused by the defendant’s alleged negligence, and that the offered testimony could not 
have aided in the reasonable apportionment of damages as it would not have 
addressed the basis for the charges.  Id. at 313, 626 N.E.2d at 194. 

Similarly, in Sheetz v. Morgan, the defendant estate appealed the trial court’s award 
of $97,650 in damages to the plaintiff for breach of contract due to a deceased 
attorney’s failure to file financing statements necessary to secure a fixture and 
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equipment lease, resulting in the plaintiff’s loss of all equipment under the lease.  
Morgan, 98 Ill.App.3d at 801, 424 N.E.2d at 872.  The evidence for the award of 
damages consisted solely of testimony by the client and the client’s attorney regarding 
the executory lease.  Id. at 802, 424 N.E.2d at 873.  The appellate court reversed, 
finding that the evidence introduced was too remote, speculative and uncertain to 
support the award of damages.  Id. at 801, 424 N.E.2d at 872.  The appellate court 
noted the plaintiff had the responsibility of proving damages to a reasonable degree of 
certainty, and that where damages were susceptible to proof in dollars and cents, direct 
and tangible proof was required.  Id. at 801, 424 N.E.2d at 872.  The court found that 
the measure of damages, the market value of the property at the time of loss, could be 
directly demonstrated by expert appraisal testimony, and that the testimony of the 
plaintiff and the plaintiff’s attorney was clearly speculative and uncertain in comparison.  
Id. at 801-802, 424 N.E.2d at 872-73.       

Staff contends that the above discussion supports the following conclusions:  First, if 
ComEd’s waiver request is rejected in the instant proceeding, ComEd’s liability for 
damages or other expenses is not automatic.  Rather, any party seeking recovery for 
damages or costs must pursue an individual action with the Commission under Section 
10-109 of the Act.  Second, in any such action, like the plaintiff in Foster, the party 
seeking damages or recovery of costs would be required to establish a causal 
connection between the events in question and those damages or costs, i.e. that they 
were the result of a preventable outage or interruption.  Third, as in Foster and Morgan, 
damages or costs would need to be shown by a preponderance of the evidence, and 
that evidence would need to provide a reasonable basis for determining the nature and 
extent of any damages or costs.  Moreover, as in Morgan, where actual amounts of 
damages or costs can be proven by direct and tangible evidence, such evidence would 
have to be provided.  Finally, any damages awarded would be limited to actual 
damages, and would not include consequential damages or litigation costs.  

Staff notes that evidence presented by the Attorney General addresses the state of 
repair or maintenance of the ComEd distribution system. Staff’s position, as mentioned 
above, is that this proceeding requires a detailed examination of ComEd evidence 
regarding specific customer outages.  Staff has not addressed the Attorney General’s 
evidence since it does not specifically focus on the actual customer outages for which 
ComEd seeks a Commission waiver.  

 

2. Reply  

 
Staff understands ComEd to asserts that under the plain language of Section 16-

125(e), liability only applies if there is a single interruption of service affecting more than 
30,000 customers for four hours or more.  Thus, according to ComEd’s interpretation, 
16-125(e) does not apply because no single discrete interruption associated with the 
2011 storms continuously interrupted power to over 30,000 of the same customers for 
the same four hour period.  Further, ComEd argues that Staff’s interpretation improperly 
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aggregates different interruptions associated with the 2011 storms in a manner that is 
contrary to the language, historical context and intended scope of Section 16-125(e).       

 Staff contends thatComEd’s interpretation contradicts the plain language of the 
statute and basic canons of statutory construction, thereby leading to an absurd result.  
Staff notes that the cardinal rule of statutory construction is to ascertain and give effect 
to the intent of the legislature.  (Divane v. Smith, 332 Ill.App.3d 548, 553, 774 N.E.2d 
361, 365 (1st Dist. 2002))  Staff further argues that the first step is to look at the plain 
meaning of the words of the statute and to construe them in their context.  (In re 
Application for Tax Deed, 311 Ill.App.3d 440, 443, 723 N.E.2d 1186, 1189 (5th Dist. 
2000))  Staff next points out that the language of a statute may not be read to include 
exceptions, limitations or conditions not expressed by the legislature.  (Lawrence v. 
Regent Realty Group, 197 Ill.2d 1, 10-12 (2001))  If possible, a statute should be 
construed so that no part is rendered inoperative, superfluous or meaningless.  (In re 
Application for Tax Deed, 311 Ill.App.3d at 443, 723 N.E.2d at 1189)  In contrast to 
ComEd’s position, Staff’s interpretation of Section 16-125(e) is consistent with the plain 
language of the statute and is reasonable and fair. 

Staff understands ComEd to argue that liability under Section 16-125(e) of the 
Act can be triggered only if a single interruption results in a group of more than 30,000 
customers being without service for at least four hours.  Staff further sees ComEd to 
contend that the bases for its interpretation of the statute is the use of the singular form 
of the word “interruption,” and to argue that a group of customers can only experience 
the same interruption if they lose power at the same time, in a contiguous area, and due 
to the same system failure or failures. Staff further understands ComEd to argue that 
the use of the word “continuous” in Section 16-125(e) means that the interruption must 
be “unbroken.”   

Staff considers ComEd’s interpretation of Section 16-125(e), particularly its focus 
and reliance on the singular form of the word “interruption,” to be unpersuasive.  Staff 
directs the Commission’s attention to Section 16-125(e) which states in relevant part: 

In the event that more than either (i) 30,000 (or some other number, but 
only as provided by statute) of the total customers or (ii) 0.8% (or some 
other percentage, but only as provided by statute) of the total customers, 
whichever is less, of an electric utility are subjected to a continuous power 
interruption of 4 hours or more that results in the transmission of power at 
less than 50% of the standard voltage, or that results in the total loss of 
power transmission, the utility shall be responsible for compensating 
customers affected by that interruption for 4 hours or more for all actual 
damages, which shall not include consequential damages, suffered as a 
result of the power interruption. 

220 ILCS 5/16-125(e) 

Staff see as disingenuous ComEd’s argument that Staff’s interpretation of 
Section 16-125(e) “effectively adds words to the statute, removes others, renders words 
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mere surplusage, and creates inconsistencies…within Section 16-125, while at the 
same time adding the word “single” to its own interpretation, a word or cognate it uses 
throughout. Staff notes that “single” does not further define the term “interruption” as it 
appears in Section 16-125(e), nor does it appear anywhere else in the relevant portion 
of the statute. 

Staff understands that Section 16-125(e) of the Act uses the singular form of the 
word “interruption” simply to clearly define the required conditions that must exist for 
utility liability to be triggered.  Staff notes that use of the singular form of “interruption” in 
the statute makes sense because each of the customers to be counted to determine 
whether “more than 30,000 customers” were affected, must have experienced an 
interruption lasting 4-or more hours.   

Staff does not interpret the phrase: “more than 30,000 of the total customers of 
an electric utility are subjected to a continuous power interruption of 4 hours or more...” 
to indicate that all 30,000 customers must be subjected to the same continuous power 
interruption.  Staff instead understands the language of the statute to indicate that each 
customer included in the 30,000 must have been affected by an interruption lasting 4 or 
more hours.  Staff finds ComEd’s interpretation and conclusion regarding the singular 
form of “interruption,” as used in the statute, to be illogical and unreasonable.  
Furthermore, Staff understands Section 16-125(e) of the Act use of the word 
“continuous” to indicate that the four hours identified in the statute must be continuous.  
If a customer loses power in the morning for two hours, has power restored, but loses 
power for two hours again in the afternoon, then that customer would have been 
subjected to a continuous power interruption of 2 hours twice in one day, rather than a 
continuous power interruption of 4 hours.  Contrary to ComEd’s assertion, (ComEd IB, 
p. 17), Staff’s interpretation is entirely consistent with the plain language of Section 16-
125(e) and does not result in any inconsistency within the statute.   

Staff again notes that Section 16-125(e) allows for a waiver of customers 
affected by interruptions for the purpose of determining utility liability under Section 16-
125(e) where the interruption was caused by one of the following: 

(1) unpreventable damage due to weather events or conditions; 
(2) customer tampering; 
(3) unpreventable damage due to civil or international unrest or animals; or 
(4) damage to utility equipment or other actions by a party other than the 

utility, its employees, agents, or contractors. 

Staff notes that where a waiver is granted, Section 16-125(e) specifically 
provides that those customers shall not count toward the 30,000 customer threshold 
contained in Section 16-125(e).  That is, Section 16-125(e) clearly contemplates a 
partial exclusion of customers in determining liability under Section 16-125(e) based on 
the cause of the interruption. In addition, Staff observes, if the intention of Section 16-
125(e) of the Act was that, to be counted, all customers must experience an interruption 
due to the same discrete outage event, as ComEd claims, there would be no reason for 
the statute to state “...was a result of any one or more of the following causes.”  Instead, 
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Staff points out, Section 16-125(e) of the Act would simply state: “...was a result of any 
of the following causes.” 

Staff argues that under ComEd’s interpretation, the number of customers to 
which Section 16-125(e) applies becomes an all or nothing affair.  All customers 
experiencing a four hour or longer interruption must lose power due to the exact same 
single discrete outage event for those customers to count towards the 30,000 customer 
threshold.  Because these customers would experience the same interruption with the 
same cause, either all of them would come under a waiver, or none of them would come 
under a waiver.  Thus, argues Staff, ComEd’s argument both ignores and renders 
superfluous the plain language of Section 16-125(e).   

Additionally, Staff points out that none of ComEd’s distribution circuits supply 
power to more than 30,000 customers.  Thus, only an outage affecting one or more of 
ComEd’s larger distribution substations could have any potential of affecting more than 
30,000 customers. No single outage occurring on any of ComEd’s individual distribution 
circuits could ever result in an interruption of service to more than 30,000 ComEd 
customers because none of these distribution circuits supply that many customers.  As 
such, Staff considers   ComEd’s interpretation of the applicability of Section 16-125(e) of 
the Act to effectively render the section meaningless.  

Staff argues that ComEd attempts to cloud and confuse Staff’s reasoned 
approach by importing an unrelated concept, “strict liability,” into Staff’s interpretation.  
ComEd asserts an “historical context” in which the adoption of Section 16-125(e) had 
“nothing to do with storms,” but rather was a response to several high-profile, large-
scale failures of ComEd’s distribution and transmission equipment.  Within that context, 
ComEd argues, Section 16-125(e) constitutes a very narrow and limited exception to 
the overriding principles that an electric utility is entitled to recover its reasonable and 
prudent costs and is not generally liable for damages resulting from service 
interruptions.  ComEd contends that Staff’s interpretation impermissibly expands the 
scope of this exception, imposing a strict liability for “damages from recurring storms 
that can readily occur multiple times even in one year,” potentially exposing utilities to 
massive, unrecoverable financial losses and even bankruptcy “based on events outside 
their control.”   

Staff asserts that ComEd’s arguments are without merit. Staff’s interpretation of 
Section 16-125(e) of the statute is measured, reasonable and fair, and does not impose 
any form of strict liability on a utility. As Staff has made clear, liability would not exist in 
cases where the utility shows 30,000 or fewer customers were affected by preventable 
interruptions.   

   As an initial matter, Staff points out that ComEd’s purported “historical context” is 
irrelevant and should be discarded.  ComEd’s discussion relies entirely on the rebuttal 
testimony of ComEd witness Dr. Philip R. O’Connor as to the legislative intent behind 
the 1997 Restructuring Act, as well as Dr. O’Connor’s opinion regarding House Bill 43 
which was under consideration during the same legislative session.  Staff observes that 
the problematic nature of Dr. O’Connor’s rebuttal testimony has been thoroughly 
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discussed by the AG and the City/CUB.  Staff concurs with the AG and City/CUB that 
Dr. O’Connor’s rebuttal testimony on the subject of the historical context of Section 16-
125(e) is irrelevant and should be accorded no weight. 

 Moreover, Staff makes clear that ComEd’s reliance on House Bill 43 as support 
for its analysis is misplaced; indeed, the language of that proposed legislation directly 
contradicts ComEd’s argument.  House Bill 43 read, in pertinent part, that: 

In the event that a customer of an electric public utility is subjected to 
power interruptions of 4 hours or more, cumulatively, that result in the 
transmission of power at less than 50% of the standard voltage or the total 
loss of power transmission during any 30 day period, the utility may not 
charge or collect the fixed service charge on the customer’s periodic bill.  
In addition, the utility shall be responsible for compensating affected 
customers for all damages suffered as a result of the power interruption.  
The utility shall also reimburse the affected municipality, county, or other 
unit of local government in which the power interruption or interruptions 
have taken place for all emergency and contingency expenses incurred by 
the unit of local government as a result of the interruption. 

(House Bill 43 (90th General Assembly) (emphasis added)) 

In other words, Staff points out, House Bill 43 would have imposed liability for 
power interruptions experienced by an individual customer that together totaled 4 hours 
or more over a 30 day period, obviously a very different scenario than that addressed by 
Section 16-125(e).  Staff observes that of the singular “interruption” in that context 
would clearly be nonsensical.   Far more problematic for ComEd, however, is that 
House Bill 43 clearly refers to “interruption” and “interruptions” interchangeably in 
addressing compensation for customers and units of local government, directly 
contradicting ComEd’s argument that the General Assembly intended a purposeful 
distinction in its use of the word interruption in Section 16-125(e).   

 Further, Staff sees ComEd’s assertion that “[t]he AG and Staff would rewrite that 
law [the 1997 Restructuring Act] ignoring its language and history, and misapply it to 
storms,” (ComEd IB, p. 2) as being directly contradicted by, the waiver language 
contained in Section 16-125(e) and in House Bill 43.  As Staff has noted, Section 16-
125(e) permits a waiver for “unpreventable damage due to weather events or 
conditions.”  Similarly, House Bill 43 would have permitted a waiver for “[u]npreventable 
damage due to catastrophic weather events or conditions.”  (House Bill 43 (90th 
General Assembly) (emphasis added)). Staff takes the view that In providing a waiver 
for unpreventable damage due to weather related events or conditions, the General 
Assembly clearly contemplated potential liability for preventable damage due to weather 
related events or conditions.  ComEd’s argument that the 1997 Restructuring Act had 
“nothing to do with storms” simply flies in the face of this fact.  Indeed, Staff notes, the 
General Assembly’s decision to exclude the word “catastrophic” used in House Bill 43 
from the weather related waiver language in Section 16-125(e) would appear to indicate 
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that in crafting that Section the General Assembly intended no distinction based on the 
extremity or severity of the weather or conditions that caused the damage, but rather 
was solely concerned with whether that damage was preventable.   

Staff sees the above weather-related waiver discussion to expose a fundamental 
flaw in ComEd’s argument that the adoption of Staff’s interpretation of the statute   
would “expose utilities to strict liability for reoccurring [sic] storm damage.”  As noted, 
Section 16-125(e) provides a mechanism that protects a utility from strict liability for 
recurring storm damage—the utility can request a waiver and show that specific 
interruptions were unpreventable, whereupon the Commission may grant a waiver that 
includes customers affected by unpreventable interruption, and those customers 
included in the waiver would not count toward the 30,001 customer threshold for utility 
liability.  Under Staff’s interpretation, if ComEd cannot show that an interruption that 
lasted 4 or more hours was unpreventable, then the Commission would count 
customers affected by that interruption toward the 30,001 threshold for liability, since 
those customers would not be included in any waiver the Commission grants. 

Further, Staff considers ComEd’s argument that Staff’s reading of Section 16-
125(e) exposes it to strict liability for storm damage to be unavailing on its face. Strict 
liability, as Staff understands ComEd to use the term here, is a concept that most often 
applies either to ultrahazardous activities or in products-liability cases, and is used to 
describe liability that does not depend on actual negligence or intent to harm, but that is 
based on the breach of an absolute duty to make something safe.  Staff observes that 
as a matter of law negligence is not an element of strict liability.  Here, of course, Staff 
urges no such strict liability to attach. Staff has consistently argued, consistent with the 
statutory language, that ComEd not be held liable for weather-related damage that is 
“unpreventable” – i.e., that ComEd could not have prevented even if it had designed, 
constructed and maintained the facilities whose failure caused the outages in an 
adequate and appropriate manner. In other words, ComEd would only be liable for 
interruptions caused by an actual knowing failure or negligence in its design, 
construction or maintenance of its facilities.     

Staff also urges the Commission to reject ComEd’s argument that Staff’s 
interpretation will lead to disastrous results as being equally unfounded.  ComEd alleges 
the Commission’s adoption of Staff’s interpretation of Section 16-125(e) “could cripple a 
utility’s finances, undermine its ability to invest, and undercut its ability to provide 
reliable service to consumers,” would “impos[e] crippling sanctions on utilities in 
response to severe weather multiple times a year…year after year…,” and would “force 
utilities to grapple with endless streams of claims that will occur every year, with every 
storm, and in response to a new cottage industry of Commission litigation.  

Staff argues that its interpretation of Section 16-125(e) does not impose strict 
liability upon a utility for storm related conditions, and, in fact, provides a mechanism to 
protect the utilities from this result.  Further, Staff notes the Company’s argument that 
this interpretation would result in an endless stream of claims for damages due to 
storms does not agree with their paradoxical claim that the storm systems at issue were 
“historical,” “record-breaking,” and that the July 11, 2011 storm specifically, was “the 
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most damaging storm to hit ComEd in its history.” If the 2011 Summer Storm Systems 
were indeed as rare and severe as the Company suggests, then common sense would 
dictate that claims for damages due to such storms would be equally rare. 

Finally, Staff notes that  the Commission does not entertain class claims, and 
further notes that damages under Section 16-125(e) are limited to actual damages 
(specifically excluding consequential damages), and that Section 16-125(h) prohibits 
Section 16-125(e) claimants from recovering their attorney’s  fees, thus rendering 
ComEd’s “cottage industry” claim somewhat hyperbolic.  

 
Based on the totality of evidence provided by ComEd, Staff recommends that the 

Commission find that Section 16-125(e) applies to all six Summer 2011 Storm Systems, 
and grant ComEd a waiver as to customers whose interruptions were caused by 
unpreventable damage due to weather events or conditions, specifically interruptions 
associated with outages caused by lightning, uprooted trees, broken tree limbs, and/or 
wind/tornado when winds exceeded 60 miles per hour.  Staff recommends that the 
Commission further find that ComEd’s evidence does not demonstrate that it is not 
liable for actual damages, not including consequential damages, suffered as a result of 
power interruption, for 51,767 customers simultaneously experiencing an interruption of 
four hours or more as a result of the July 11, 2011 storms. In that respect, there is the 
potential that ComEd may also be required to reimburse affected municipality, county, 
or other units of local government in which the power interruption has taken place for all 
emergency and contingency expenses incurred by the unit of local government as a 
result of this interruption. 

 

Staff sees the AG to be critical of Staff’s analysis, stating that: “the suggestion that 
there be a moving four hour window is unfair.” The AG further claims that: “it is 
unreasonable and unworkable to deny [a customer’s damage] claim because some 
other customers were returned to service after the original four hour outage.” Staff urges 
the Commission and ALJ to disregard these contentions.  

 
First, Staff argues that the statute should be read in a manner that incentivizes a 

utility for returning as many customers to service as rapidly as possible. The Staff’s 
reading, which the AG characterizes as creating “a moving four hour window”, does 
precisely that. Under Staff’s reading, if a utility continuously and diligently attempts to 
restore customers to service even after 30,001 customers have been out of service for 
four hours, it can significantly limit its liability for actual damages. In contrast, under the 
AG’s reading, a utility has significantly fewer incentives to restore customers to service 
who have already lost service. This is because, if any customer whose service has been 
interrupted for four hours is entitled to compensation after the 30,001 customer / four 
hour threshold has been reached, a utility’s incentive to restore any customer’s service 
promptly erodes; being out of service for 18 hours is really no more serious from a 
liability standpoint than being out for four.  
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Second, Staff notes that the record belies the AG’s claim that the Staff’s proposal 
is unworkable in practice. The record reflects that Staff was able to identify, with 
extreme precision, the number of customers subject to a simultaneous interruption of 
four hours or more – 51, 767. These customers were identified using ComEd’s records, 
Staff arrived at this figure through its time-tested methodology of identifying the causes 
of individual outages. In short, Staff argues, the AG has reviewed a Staff methodology 
that works in fact, and opines that the methodology could not work in theory – indeed, a 
dubious proposition. 

 
Finally, Staff notes that any question as to workability is put to rest through the 

application of Section 16-125(h) and Section 10-109, which establish the manner in 
which the Commission awards relief if liability is found. The Commission may: “make 
inquiry as to the methods of adjusting … claims” “regarding loss or damage occasioned 
by a public utility[.]” 220 ILCS 5/10-109. Clearly, the Commission will be able to fashion 
a remedy that makes customers whole. 

III. Commission Analysis and Conclusion 

 

Having carefully reviewed the evidence and arguments of the parties, the 
Commission finds that Section 16-125(e) of the Public Utilities Act applies to each of the 
following: the June 8, 2011, June 21, 2011, June 30, 2011, July 11, July 22, 2011 and 
July 27, 2011 storm systems. In so finding, the Commission specifically rejects 
ComEd’s contention that the General Assembly intended Section 16-125(e) to apply 
only to single discrete interruptions that continuously interrupt power to over 30,000 of 
the same customers for the same four hour period. The Commission ascribes no weight 
to ComEd’s arguments that the plain language of Section 16-125(e) should be viewed in 
a “historical context” which, as Staff points out, is in any case unsupported by the 
legislative history. Staff points us to the fact that there is no single piece of distribution 
equipment in the ComEd system the failure of which could result in 30,000 customers 
having their service interrupted. The Commission is certain that the General Assembly 
did not intend to enact a statute that would never have any force or effect, which is 
precisely the result on ComEd’s reading. In any case, this Commission’s view is that the 
language of Section 16-125(e) is plain and unambiguous, and should be read in the 
manner Staff recommends. Specifically, this Commission finds that Section 16-125(e) 
applies when 30,000 or more of ComEd’s customers have their service interrupted 
during the same four-hour period, excluding those customers whose interruptions were 
the result of damage that was unpreventable.  

The Commission must next address the question of whether ComEd is entitled to 
a waiver of liability under Section 16-125(e)(1) for any or all of the storms. This requires 
us to determine whether more than 30,000 simultaneous four-hour customer 
interruptions resulting from each storm were caused by from: [u]npreventable damage 
due to weather events or conditions.” With respect to this question, the Commission 
finds as follows: 



 

16 

 

1. ComEd has demonstrated that it is entitled to, and should be granted a waiver 

of liability under Section 16-125(e)(1) for the June 8, 2011 storm system; 

2. ComEd has demonstrated that it is entitled to, and should be granted a waiver 

of liability under Section 16-125(e)(1) for June 21, 2011 storm system; 

3. ComEd has demonstrated that it is entitled to, and should be granted a waiver 

of liability under Section 16-125(e)(1) for the June 30, 2011 storm system; 

4. ComEd has demonstrated that it is entitled to, and should be granted a waiver 

of liability under Section 16-125(e)(1) for the July 22, 2011 storm system; 

5. ComEd has demonstrated that it is entitled to, and should be granted a waiver 

of liability under Section 16-125(e)(1) for the July 27, 2011 storm system; 

6. ComEd has failed to demonstrate that it is entitled to, and should not be 

granted a waiver of liability under Section 16-125(e)(1) for the July 22, 2011 

storm system. 

In so finding, the Commission specifically adopts the decisional criteria advanced 
by the Staff in this, and several previous, proceedings. Staff has focused on whether the 
facilities involved with the interruptions were appropriately designed, constructed and 
maintained; if the weather conditions or events in question occurred at or near outage 
locations that exceeded the standards to which the utility’s system were appropriately 
designed, constructed, and maintained; whether the particular outages at issue were 
caused by damage resulting from the weather events or conditions that exceeded 
appropriate design standards; and whether the company’s restoration effort was 
reasonable and did not contribute to the number or length of interruptions. If customer 
outages – as defined by ComEd’s own outage codes – are found to be unpreventable, 
they are excluded those from the universe of interruption contributing to the 30,000 
figure. The Commission finds this methodology to be consistent with the statute, and fair 
and reasonable.     

Moreover, in this case, the Staff has specifically identified interruptions 
associated with outages caused by lightning, uprooted trees, broken tree limbs, and/or 
wind/tornado when winds exceeded 60 miles per hour, and, consistent with its 
methodology, identified very precise numbers of customers whose outages can properly 
be deemed unpreventable (or the converse). In only one case, that of the July 11, 2011 
storms, does that number exceed 30,000 – it is in fact 51,767.  

We do not dispute that the July 11 storm was (it is to be hoped) an anomaly, and 
we specifically decline to adopt, based on this record, the AG’s argument that the 
design, construction and maintenance of the ComEd distribution system is systemically 
inadequate. Likewise, we concur in Staff’s argument, advanced in briefs, that adopting 
the AG’s position the trigger for liability would offer a disincentive to restoring customers 
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who experienced outages in excess of four hours, in favor of customers who had not yet 
experienced outages of that duration.  

We do not find or suggest in adopting this order that ComEd has systematically 
failed in its duty to provide adequate, reliable and safe service. Accordingly, we decline 
to adopt the AG’s recommendation that we open an investigation of the adequacy, 
safety and reliability of ComEd’s system.  

We are nonetheless required to enforce the statute according to its terms, and in 
this case, we find that 51,757 customers experienced a simultaneous, preventable 
interruption of service of four hours or more in duration during the July 11, 2911 storm 
event. Accordingly, a waiver of liability cannot be granted, and we decline to do so.   

In adopting Staff’s proposed reading of Section 16-125(e), the Commission 
rejects the AG’s proposed reading. The AG appears to conclude that, if 30,000 
customers have service interrupted during a four-hour period, any other customers 
whose service was interrupted for four hours during the same storm or event are 
entitled to compensation. This reading is contrary to the statutory language. Moreover, 
as noted, it offers perverse incentives to companies in prioritizing restoration.  

We further find that Section 16-125(h) governs the manner in which remedies for 
violations under Section 16-125(e) may be sought and obtained. The Illinois Supreme 
Court has so stated as recently as last year. Accordingly, any customers eligible for 
compensation – a group consisting exclusively of the 51,767 identified by Staff, as well 
as the municipalities in which such outages took place – must file complaints under 
Section 10-109 of the Public Utilities Act.  

The Commission, having considered the entire record and being fully advised in 
the premises, is of the opinion and finds that:  

 
(1) the Commission has jurisdiction over the parties hereto and the subject 

matter herein; 
 
(2) the recitals of fact set forth in the prefatory portion of this order are 

supported by the record and are hereby adopted as findings of fact;  
 
(3) The Commonwealth Edison Company (ComEd) seeks a waiver of liability 

imposed by Section 16-125(e) of the Public Utilities for summer storm 
systems occurring June 21, 2011; June 30-July 1, 2011; July 11, 2011; 
July 22-23, 2011; and July 27-28, 2011; 

 
(4) Section 16-125(e) of the Public Utilities Act applies to the storm systems 

here at issue; 
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(5) ComEd has demonstrated that it is entitled to, and should be granted a 

waiver of liability under Section 16-125(e)(1) for the June 8, 2011 storm 

system; 

(6) ComEd has demonstrated that it is entitled to, and should be granted a 

waiver of liability under Section 16-125(e)(1) for June 21, 2011 storm 

system; 

(7) ComEd has demonstrated that it is entitled to, and should be granted a 

waiver of liability under Section 16-125(e)(1) for the June 30, 2011 storm 

system; 

(8) ComEd has demonstrated that it is entitled to, and should be granted a 

waiver of liability under Section 16-125(e)(1) for the July 22, 2011 storm 

system; 

(9) ComEd has demonstrated that it is entitled to, and should be granted a 

waiver of liability under Section 16-125(e)(1) for the July 27, 2011 storm 

system; 

(10) ComEd has failed to demonstrate that it is entitled to, and should not be 

granted a waiver of liability under Section 16-125(e)(1) for the July 22, 

2011 storm system; 

(11) 51,757 customers experienced a simultaneous four-hour interruption of 

service  during the July 11, 2011 storm system, and those customers 

alone are entitled to compensation under Section 16-125(e); 

(12) Municipalities in which those customers reside are entitled to 

compensation under  compensation under Section 16-125(e); 

(13) Any person or entity seeking compensation must comply with the 

requirements of Section 16-125(h). 

 
 IT IS HEREBY ORDERED THAT Section 16-125(e) of the Public Utilities Act 

shall apply to the storm systems here at issue 
 
IT IS FURTHER ORDERED THAT ComEd’s request for a waiver of liability under 

Section 16-125(e) for the June 21, 2011; June 30, 2011; July 22, 2011; and July 27, 
2011 storm systems is granted; 

 
IT IS FURTHER ORDERED THAT ComEd’s request for a waiver of liability under 

Section 16-125(e) for the July 11, 2011 storm system is denied; 
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IT IS FURTHER ORDERED THAT the 51,757 customers experiencing a 
simultaneous four-hour interruption of service during the July 11, 2011 storm system, 
and those customers alone shall be entitled to compensation under Section 16-125(e); 

 
IT IS FURTHER ORDERD THAT municipalities in which those customers reside 

shall be entitled to compensation under compensation under Section 16-125(e); 
 
IT IS FURTHER ORDERED THAT any person or entity seeking compensation 

shall be required to comply with the requirements of Section 16-125(h) 
 

IT IS FURTHER ORDERED that this Order is not final; it is not subject to the 
Administrative Review Law.  
 
 
   By order of the Commission this [Day] day of [Month], 2012.  

 

(SIGNED) DOUGLAS P. SCOTT 

  Chairman 

  
 


