
 

 

STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
COMMONWEALTH EDISON COMPANY 

Petition to determine the applicability of 
Section 16-125(e) liability to events caused 
by the February 1, 2011 storm systems. 

: 
: 
: 
: 
: 

 
Docket No. 11-0662 

 
 
 
 
 
 
 
 
 
 
 
 
 

DRAFT ORDER OF 
COMMONWEALTH EDISON COMPANY 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Dated:  October 4, 2012



 

 

TABLE OF CONTENTS 

Page 

I.  PROCEDURAL HISTORY .................................................................................................1 

II.  STATUTORY AUTHORITY AT ISSUE ...........................................................................2 

III.  FACTUAL BACKGROUND ..............................................................................................3 

IV.  APPLICABILITY OF SECTION 16-125(e) .......................................................................3 

A.  ComEd’s Affirmative Presentation ..........................................................................3 

B.  Staff Position ............................................................................................................4 

C.  AG Position ..............................................................................................................4 

D.  City-CUB Position ...................................................................................................4 

E.  ComEd’s Response ..................................................................................................4 

F.  Commission Analysis and Conclusion ....................................................................8 

1.  Definition of “Interruption” .............................................................8 

2.  Applicability of Section 16-125(e) to the 2011 Blizzard ...............10 

V.  APPLICABILITY OF SECTION 16-125(e) WAIVER PROVISIONS ...........................10 

A.  ComEd’s Affirmative Waiver Presentation ...........................................................10 

B.  Staff ........................................................................................................................11 

C.  AG ..........................................................................................................................11 

D.  ComEd’s Response to the AG ...............................................................................11 

1.  Condition/Age of Wood Poles and Primary Transformers ............12 

2.  Lightning Arrestor Issues ...............................................................12 

3.  Vegetation Management ................................................................13 

4.  ComEd’s Restoration Efforts .........................................................13 

E.  Commission Analysis and Conclusion ..................................................................13 

VI.  AG’S REQUEST THAT THE COMMISSION OPEN AN INVESTIGATION ..............16 

VII.  FINDINGS AND ORDERING PARAGRAPHS ..............................................................16 



 

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 
COMMONWEALTH EDISON COMPANY 

Petition to determine the applicability of 
Section 16-125(e) liability to events caused 
by the February 1, 2011 storm systems. 

: 
: 
: 
: 
: 

 
Docket No. 11-0662 

 
 

DRAFT ORDER OF 
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company, pursuant to the Administrative Law Judge’s ruling, 
hereby submits its Draft Order for the Commission’s consideration. 

* * * * * 

By the Commission: 

I. PROCEDURAL HISTORY 

On September 29, 2011, Commonwealth Edison Company (“ComEd”) filed with 
the Illinois Commerce Commission (“Commission”) a Verified Petition to Determine the 
Applicability of Section 16-125(e) Liability to Events Caused by the February 1, 2011 
Storm Systems (“Petition”), pursuant to Section 16-125 of the Public Utilities Act (the 
“Act”) (220 ILCS 5/16-125). 

The following parties filed Petitions to Intervene, which were granted by the 
Administrative Law Judge (“ALJ”): the Citizens Utility Board (“CUB”) and the Attorney 
General (“AG”).  The City of Chicago (“City”) filed an appearance. 

Pursuant to notice duly given in accordance with the law and the rules and 
regulations of the Commission, a pre-hearing conference was held in this matter before 
a duly authorized ALJ of the Commission at its offices in Chicago, Illinois, on 
November 16, 2011.  A status hearing was also held on April 24, 2012.  

Evidentiary Hearings were held on July 10-12, 2012, at the offices of the 
Commission in Chicago, Illinois.  At the evidentiary hearings, ComEd, the Staff of the 
Commission (“Staff”), and the AG each presented testimony and exhibits that were 
admitted into the evidentiary record.  CUB and the City also appeared at these 
hearings.  Certain additional materials were received into the record thereafter by order 
of the ALJ.  On ______, 2012, the ALJ marked the record “Heard and Taken.” 

The following witnesses testified on behalf of ComEd:  Robert Garcia (ComEd 
Ex. 1.0, ComEd Ex. 5.0); William J. Gannon and John Mehrtens (ComEd Ex. 2.0, 
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ComEd Ex. 7.0, ComEd Ex. 12.0); Cheryl Maletich (ComEd Ex. 3.0); Thomas R. Piazza 
(ComEd Ex. 4.0); Philip R. O’Connor (ComEd Ex. 6.0 Rev.); Craig Chesley (ComEd Ex. 
8.0 Rev., ComEd Ex. 13.0); Eugene L. Shlatz (ComEd Ex. 9.0, ComEd Ex. 15.0), 
Maggie Duque and Hector Artze (ComEd Ex. 10.0, ComEd Ex. 16.0); Emily Kramer 
(ComEd Ex. 14.0). 

In addition, ComEd filed the report of Navigant Consulting, Inc. (“Navigant”), 
“Material Conditions Assessment and Benchmarking Study of the Commonwealth 
Edison Company Delivery System with Respect to February 2011 Storm Damage”, as 
ComEd Ex. 11.0. 

Staff submitted the direct testimony of Greg Rockrohr (Staff Ex. 1.0). 

AG submitted the direct and rebuttal testimony of George C. Owens (AG Ex. 1.0; 
AG Ex. 2.0). 

The ALJ’s Proposed Order was served on __________ __, 2012.  Briefs on 
Exceptions were filed __________ __, 2012.  Replies to Exceptions were filed 
__________ __, 2012.  

II. STATUTORY AUTHORITY AT ISSUE 

Section 16-125(e) of the Public Utilities Act (the “Act”) imposes liability on electric 
utilities for interruptions when certain circumstances are present.  In pertinent part, 
Section 16-125(e) states:  

In the event that more than either (i) 30,000 of the total customers or 
(ii) 0.8% of the total customers, whichever is less, of an electric utility are 
subjected to a continuous power interruption of 4 hours or more that 
results in the transmission of power at less than 50% of the standard 
voltage, or that results in the total loss of power transmission, the utility 
shall be responsible for compensating customers affected by that 
interruption for 4 hours or more for all actual damages, which shall not 
include consequential damages, suffered as a result of the power 
interruption.  The utility shall also reimburse the affected municipality, 
county, or other unit of local government in which the power interruption 
has taken place for all emergency and contingency expenses incurred by 
the unit of local government as a result of the interruption.  

220 ILCS 5/16-125(e). 

However, liability is not automatic.  Even if these conditions are met, the statute 
permits the Commission to waive liability in certain circumstances: 

A waiver of the requirements of this subsection may be granted by the 
Commission in instances in which the utility can show that the power 
interruption was a result of any one or more of the following causes: 
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(1) Unpreventable damage due to weather events or conditions. 

(2) Customer tampering. 

(3) Unpreventable damage due to civil or international unrest or 
animals. 

(4) Damage to utility equipment or other actions by a party other 
than the utility, its employees, agents, or contractors.   

220 ILCS 5/16-125(e).   

On February 1, 2011, a large blizzard caused damage to ComEd’s distribution 
system (the “2011 Blizzard”).  Accordingly, on September 29, 2011, ComEd filed a 
Petition to Determine the Applicability of Section 16-125(e) liability to Events Caused by 
the February 1, 2011 Storm Systems (“Petition”) with the Commission.  As set forth in 
the Petition, ComEd seeks a Commission Order finding that ComEd is not liable under 
Section 16-125(e) for damages resulting from service interruptions caused by the 
2011 Blizzard.  ComEd argues: (i) by its terms, Section 16-125(e) does not apply to the 
power interruptions caused by the February 2011 Blizzard; or, alternatively, (ii) any 
liability should be waived because the interruptions were caused by “[u]npreventable 
damage due to weather events or conditions” as set forth in Section 16-125.  

III. FACTUAL BACKGROUND  

It is undisputed that the 2011 Blizzard caused significant damage and disruption 
throughout Northern Illinois and caused damage to thousands of different ComEd 
facilities.  The vast majority of damage was due to high winds, sub-zero wind chills, 
lightning, and blowing and drifting snow.   

IV. APPLICABILITY OF SECTION 16-125(e) 

A. ComEd’s Affirmative Presentation 

ComEd argues that Section 16-125(e) does not apply to the 2011 Blizzard.  The 
plain language of Section 16-125(e) applies only when more than 30,000 ComEd 
customers “are subjected to a continuous power interruption of 4 hours or more.”  
220 ILCS 5/16-125(e).  The phrase “a continuous power interruption” was written by the 
General Assembly in the singular, not the plural.  Here, it is undisputed that no single 
continuous power interruption left more than 30,000 customers without power for four 
hours or more.  Instead, aggregate damage caused by the 2011 Blizzard caused 
thousands of power interruptions across ComEd’s territory, with widely varying start 
times, end times, durations and locations, and affected different groups of customers.   

There is a distinction between whether there was any four hour period when at 
least 30,000 customers were without service for a period of four hours versus whether 
30,000 or more of ComEd’s customers were “[s]ubjected to a continuous power 
interruption of 4 hours or more…,” even if that means the customer in question was out 
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for only several minutes.  To apply Section 16-125 to circumstances when at least 
30,000 customers were without service for four hours or more, regardless of the number 
of individual power interruptions involved, would radically alter the regulatory 
significance of Section 16-125, and is not supported by its history, purpose or the 
evidence here.  Mr. Garcia testified that such an interpretation is incompatible with 
regulatory principles.   

Multiple ComEd witnesses presented testimony on the definition of “interruption.”  
Mr. Garcia stated that an interruption in the utility industry “means a discrete event, 
caused by the failure of a piece of equipment or directly connected groups of 
equipment, that affect a discrete set of customers, and has a specific start time and 
duration to full restoration.”  For example, an interruption that occurs in Joliet due to a 
downed tree and an interruption that occurs in Streater hours later due to a lightning 
strike are not the same interruption- they affect different customers, different pieces of 
equipment and require different responses to restore.  Similarly, Messrs. Gannon and 
Mehrtens testified that the word “interruption” means a “discrete event, caused by the 
failure of a piece of equipment or directly connected groups of equipment, that causes 
an interruption of the flow of electric current and affects a discrete set of customers, and 
has a specific start time and duration to full restoration.”   

B. Staff Position 

[INSERT] 

C. AG Position 

[INSERT] 

D. City-CUB Position 

[INSERT] 

E. ComEd’s Response  

ComEd asserts that the manner in which Staff and Intervenors use the term 
“interruption” is improper as it contravenes the plain language of the statute, the 
purpose of the statute and general industry usage.  In particular, ComEd claims Staff 
and Intervenors unreasonably aggregate multiple interruptions that were not continuous, 
that occurred in different locations, started at different times, ended at different times, 
affected different customers and different equipment, and were caused by different 
types of weather damage.  If one were to apply Section 16-125(e) to circumstances 
when at least 30,000 customers were without service for four hours or more regardless 
of the number of individual power interruptions involved, it would radically alter the 
regulatory significance of Section 16-125(e), which, in Mr. Garcia’s opinion, is 
inconsistent with the history preceding Section 16-125(e) and with good regulatory 
policy under the Commission’s enabling act and legal precedent. 
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Under the plain language of the statute, a triggering interruption must be a single 
interruption of service – a single break in the transmission of power to customers.  
Nothing in Section 16-125(e) suggests the term “interruption” itself has anything other 
than its plain and ordinary meaning.  According to the Oxford University Dictionary, an 
interruption is “the action of being interrupted,” and “interrupt” means “a stop or break in 
continuity.”1  No party contests this meaning.  Both the noun “interruption” and the 
article “a” in the operative phrase “a continuous power interruption of 4 hours or more” 
are singular.  The end of that same sentence provides that (if liability is not waived) 
claims under Section 16-125(e) are available to those “affected by that interruption” and 
extend to certain damages suffered as a result of “the power interruption.”  The plain 
and unambiguous language of Section 16-125(e) does not refer to multiple 
interruptions.   

The singular use of the word “interruption” is also consistent with the General 
Assembly’s use of this term in Section 16-125 as a whole.  In construing statutes, 
language used by the General Assembly may also be read in the context of the entire 
statute of which it forms an integral part.  Krautsack v. Anderson, 223 Ill. 2d 541, 552-53 
(2006); People v. Fink, 91 Ill. 2d 237, 239 (1982); Illinois Wood Energy Partners, L.P. v. 
County of Cook, 281 Ill. App. 3d 841, 850 (1st Dist. 1995); McHenry County v. Duenser, 
49 Ill. App. 3d 125, 129 (2d Dist. 1977).  For example, the singular word “interruption” 
appears in Section 16-125(j), which defines various record keeping requirements.  See, 
e.g., 220 ILCS 5/16-125(j).  Once again, the General Assembly chose to use the word 
“interruption” in its singular form and uses it to refer to a single break in service.   

Likewise, the triggering interruption must be “continuous.”  A continuous event is 
one that is uninterrupted and unbroken2 and “marked by uninterrupted extension in 
space, time, or sequence.”3  Whether viewed individually or collectively, distinct breaks 
in the flow of power to customers that start at different times, end at different times, and 
affect different locations and areas (even widely different) are not continuous in any 
sense of the word.   

ComEd states that none of the Staff or Intervenor witnesses explain how the 
singular term “interruption” can be appropriately used to encompass the many distinct 
interruptions and instances of damage resulting from a single continuous power 
interruption.   

                                                 
1 Oxford University Dictionary, 
http://oxforddictionaries.com/definition/american_english/interruption?region=us&q=interruption; 
http://oxforddictionaries.com/definition/american_english/interrupt?region=us&q=interrupt (Sept. 24, 
2012). 
2 See, e.g., Oxford University Dictionary, http://oxforddictionaries.com/definition/American_english 
/interrupt?region=us&q=continuous. 
3 Merriam-Webster’s Dictionary, as reported at http://www.merriam-webster.com/dictionary/continuous 
(Sept. 24, 2012).   
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Navigant Director and Professional Engineer Eugene Shlatz, who has worked 
with utilities and regulators around the world for decades, confirms what ComEd 
describes as the commonly understood industry definition of interruption: 

An interruption is an event on the system that causes customers to lose 
their connection with the integrated grid to which generation is connected 
and the loss of service associated with that event.  This is how the term is 
used by engineers, how it is used to measure outage performance 
statistics established by engineering organizations including the IEEE, and 
as it is understood by regulators …. 

Thus, the technical, trade usage of the term interruption in the industry is 
consistent with the ordinary and plain meaning of Section 16-125(e). 

Even if the Commission were to determine that Section 16-125(e) is ambiguous, 
the legislative history supports its interpretation of the term.  (If the meaning of a statute 
is unclear from reading its language, the Commission may consider the purpose of the 
law, what it was intended to remedy, and the legislative history.  M.A.K. v. Rush-
Presbyterian-St.-Luke’s Medical Center, 198 Ill. 2d 249, 257 (2001).)   

To support this, ComEd presented testimony from Dr. Philip R. O’Connor, a 
former Commission Chairman who was involved in the passage of 16-125.  He explains 
the history and regulatory policy behind Section 16-125(e) and concludes that it was not 
intended, nor would it be good regulatory policy, to interpret its liability provisions to 
apply in the manner advocated by Staff and the Intervenors. 

As Dr. O’Connor testified, Section 16-125 was enacted in the late 1990s in 
response to a series of high profile interruptions caused by the failure of specific, 
significant equipment that interrupted service to many thousands of customers for 
extended periods of time.  In particular, during the summer of 1990, ComEd customers 
on Chicago’s West and Near Southwest sides experienced three major interruptions in 
less than two months.  These interruptions, which each lasted for several days and 
which each affected many thousands of customers, resulted from the failure of specific 
delivery equipment at (a) the Crawford station switchyard, (b) the Columbus Park 
substation, and (c) the Jefferson Park substation.  These large-scale equipment failures 
were followed in December of 1993 by a fire at ComEd’s Pleasant Hill substation.  The 
failure of this substation interrupted service to nearly 22,000 customers in Northwestern 
DuPage County.  In July of 1996 there was a cable fault and fire at ComEd’s Bartlett 
Transmission Distribution Center.  This service interruption impacted 29,000-
30,000 customers.  None of those interruptions involved the impacts of severe weather 
systems nor resulted in distinct interruptions across the system.   

These events all involved the failure of specific equipment of systemic 
importance, utility decisions related to the operation of such equipment, and resulting 
operations located within fairly clear geographical boundaries as defined by the 
configuration of the distribution network supplied by the specific failed equipment.   
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The General Assembly’s intent that 16-125(e) should not apply to interruptions in 
the aggregate is confirmed by other legislative action during the same session.  At the 
time Section 16-125 was enacted, a separate bill, House Bill 43, was pending that 
would have imposed similar liability on a utility if a customer experienced “power 
interruptions of 4 hours or more, cumulatively ….”  That Bill would have applied to small 
distinct interruptions, as well as major ones.  It did not become law.  These events 
further support the presumption that the General Assembly understood the difference 
between multiple interruptions with different start and end times, and a continuous 
power interruption. 

Reading Section 16-125 to potentially impose significant unrecoverable costs on 
utilities does not comport with the regulatory objective that utilities have a fair 
opportunity to recover all their reasonable and prudent costs.  Expanding strict liability 
from the very narrow confines of Section 16-125(e) to reoccurring storm damage would 
undermine this principle.  Imposing crippling sanctions on utilities in response to severe 
weather multiple times a year – and year after year – cannot be sustained.  Such a 
result cannot be presumed to have been the General Assembly’s intent, particularly 
where no other jurisdiction in the country has taken such a step.   

Under the AG’s reading of the liability provisions, ComEd could be successful in 
preventing any loss of service to more than 99% of its customers and still be forced to 
defend its right to recover its costs.  It makes no sense to force the Commission and 
utilities to engage year after year in storm extensive litigation when its systems perform 
well.  Moreover, Illinois utilities do not need periodic fines or to be repeatedly threatened 
with them absent a waiver in order to appreciate the magnitude of the potential liability 
they face.  Rather, the goal of penalties like 16-125 is to never experience the events 
that trigger them, not to encourage watering down the trigger until the penalties are 
imposed.   

The Staff and Intervenors’ interpretation of Section 16-125(e) also runs afoul of 
bedrock regulatory and constitutional principles.  The General Assembly’s deliberate 
and highly restrictive choice of words reinforces a foundational principle in Illinois – 
utilities are not obligated to provide uninterrupted service.4  No utility in this country is 
immune from weather damage.  Thus, consistent with the Illinois Supreme Court’s ruling 
in Sheffler v. Commonwealth Edison Co. (“Sheffler”), utilities cannot be insurers of 
customers’ losses due to power interruptions, especially those caused by acts of God.  
Sheffler, No. 2011 IL 110166 at ¶¶ 32-38.  Misapplying Section 16-125(e) to storms like 
the July 11 derecho is an improper end run around this important regulatory principle.  

                                                 
4 Citing Sheffler v. Commonwealth Edison Co., No. 2011 IL 110166 at ¶ 32 (June 16, 2011), citing Illinois 
Bell Switching Station Litigation, 161 Ill. 2d 233, 243-44 (1994); 220 ILCS 5/8-401 (1992); ILL. C. C. 
No. 10, Orig. Sheet No. 146.   
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F. Commission Analysis and Conclusion  

1. Definition of “Interruption” 

Staff and Intervenors make substantially similar claims, arguing that Section 16-
125(e) applies to the 2011 Blizzard interruptions, even though no single interruption or 
incident resulted in 30,000 customers being out of service.  ComEd, on the other hand, 
asserts that Section-125(e), by virtue of the singular use of “interruption,” requires that a 
single interruption must cause 30,000 customers to be out of service for four hours or 
more.   

The principles of statutory construction are well-established in Illinois.  The goal 
of interpreting any statute is to ascertain and effectuate legislative intent.  Barnett v. 
Zion Park Dist., 171 Ill. 2d 378 (1996).  The best evidence of the legislature’s intent is 
the language of the statute, which must be given its plain and ordinary meaning.  
People v. Fink, 91 Ill. 2d 237, 239 (1982); Illinois Wood Energy Partners, L.P. v. County 
of Cook, 281 Ill. App. 3d 841, 850 (1st Dist. 1995); Bridewell v. Board of Ed. of Shawnee 
Community Unit School Dist., 2 Ill. App. 3d 684, 689 (5th Dist. 1971).  Words and 
phrases of statutes are to be construed according to common and 
approved usage.  Where statutory language is clear it must be given effect.  Hadley v. 
Illinois Department of Corrections, 224 Ill. 2d 365, 371 (2007); GMC v. State Motor 
Vehicle Review Board, 224 Ill. 2d 1, 13 (2007).  No rule of construction empowers a 
court or agency to declare that the legislature did not mean what the plain language of 
the statute says.  Bridgestone/Firestone, Inc. v. Aldridge, 179 Ill. 2d 141, 149 (1997).   

A court or agency must ascribe to words used in an unambiguous statute their 
ordinary and commonly accepted meaning, and is not at liberty to restrict or enlarge that 
plain meaning.  Henrich v. Libertyville High School, 186 Ill. 2d 381, 391 (1998).  It may 
not read into the language exceptions, limitations, or conditions not expressed by the 
legislature.  Lawrence v. Regent Realty Group, 197 Ill. 2d 1, 10-12 (2001).  That is 
especially true where the “interpretation” would have the effect of altering an express 
choice the General Assembly made in the language it did enact.  Austin Bank of 
Chicago v. Village of Barrington Hills, 396 Ill. App. 3d 1, 9 (1st Dist. 2009), citing 
Detention of Lieberman, 201 Ill. 2d 300, 312 (2002).  Likewise, the language that the 
General Assembly did use should be given a reasonable meaning, and finding language 
it used to be surplus is disfavored.  Hirschfield v. Barrett, 40 Ill. 2d 224, 230 (1968); see 
People v. O’Brien, 197 Ill. 2d 88, 95 (2001).   

Section 16-125(e) defines the specific circumstances under which statutory 
liability may apply.  It states:   

In the event that more than either (i) 30,000 (or some other number, but 
only as provided by statute) of the total customers or (ii) 0.8% (or some 
other percentage, but only as provided by statute) of the total customers, 
whichever is less, of an electric utility are subjected to a continuous power 
interruption of 4 hours or more that results in the transmission of power at 
less than 50% of the standard voltage, or that results in the total loss of 
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power transmission, the utility shall be responsible for compensating 
customers affected by that interruption for 4 hours or more for all actual 
damages, which shall not include consequential damages, suffered as a 
result of the power interruption.   

220 ILCS 5/16-125(e) (emphasis added) 

The Commission agrees with ComEd’s position that under the plain language of 
the statute, a triggering interruption must be a single interruption of service – a single 
break in the transmission of power to customers.  Indeed, nothing in Section 16-125(e) 
suggests the term “interruption” itself has anything other than its plain and ordinary 
meaning.  No party contests that an interruption is “the action of being interrupted,” and 
“interrupt” means “a stop or break in continuity,” as defined in the Oxford University 
Dictionary.  Both the noun “interruption,” which is used in such form throughout 
Section 16-125(e), and the article “a” in the operative phrase “a continuous power 
interruption of 4 hours or more” are singular.  Thus, the plain and unambiguous 
language of Section 16-125(e) refers to a single interruption and does not refer to 
multiple interruptions. 

The Commission, like any court or agency, must apply Section 16-125(e) in 
accordance with its plain language.  Hadley v. Illinois Dept. of Corrections, 224 Ill. 2d 
365, 371 (2007).  It may not, however, read into the language exceptions not expressed 
by the legislature.  See, e.g., Henrich, 186 Ill. 2d at 391; Lawrence, 197 Ill. 2d at 10-12 
(2001).  Staff and Intervenors’ interpretation is contrary to the plain language of Section 
16-125(e).  Their view would require the Commission to combine customers affected by 
multiple different interruptions that are not continuous in space and time.  Their 
approach would effectively change the legislature’s use of “interruption” to 
“interruptions,” and substitute the word “continuous” with the word “discontinuous.”  
Thus, the definition suggested by Staff, AG, and City-CUB would improperly read into 
the language of the statute language that was not expressed by the legislature. 

AG, Staff and City-CUB’s suggested definition was refuted by several of their 
own witnesses.  Staff engineer Rockrohr acknowledged that customers who lost service 
during storms like the 2011 Blizzard did not lose power because of just one interruption.  
In another instance, Mr. Owens agreed that it would be two interruptions if lightning 
were to strike a transformer in Rockford at 10:00 a.m. and a tree were to fall on a power 
line in Minooka four hours later. 

Accordingly, the Commission finds that the plain meaning of “interruption,” used 
by the General Assembly in the singular, can mean one thing and one thing only: a 
single interruption caused by a single break in the transmission of powers to customers.   

ComEd put on significant evidence regarding the legislative intent and policy 
impetus behind the creation of 16-125(e).  However, the use of such constructionary 
aids is not necessary because the plain and ordinary meaning can be deciphered on the 
face of the statute.  Therefore, we decline to address any arguments regarding the 
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propriety of Mr. O’Connor’s testimony regarding legislative history and intent.  The AG’s 
renewed motion to strike is denied. 

2. Applicability of Section 16-125(e) to the 2011 Blizzard 

Having determined that the plain language of Section 16-125(e) requires that a 
single interruption cause more than 30,000 customers to be out of service for four hours 
or more, we must next determine whether the evidence proves the threshold was 
triggered during the 2011 Blizzard.  Ms. Maletich was the only witness to provide data 
that quantified and categorized the interruptions.  No party provided any rebuttal 
evidence.  According to her data, approximately 177,000 customers lost service at one 
point or another; the largest number of customers without power during the storm 
systems due to one continuous interruption for four hours or more was 2,219. 

Using the appropriate definition of interruption, it is clear that no single 
interruption caused a loss of service to more than 30,000 customers for any four-hour 
period during the 2011 Blizzard.  Therefore, Section 16-125(e) does not apply to the 
February 1, 2011 storm systems and our inquiry must end.  This result is neither absurd 
nor nonsensical; it is simply the result of the plain language used by the legislature, 
which we are obliged to follow. 

Because the Commission has determined that Section 16-125(e) does not apply 
to the 2011 Blizzard at issue, it need not reach the issue of waiver. 

[ALTERNATIVELY, IF THE COMMISSION BELIEVES SECTION 16-125(E) IS 
APPLICABLE TO THE 2011 BLIZZARD, COMED PROPOSES THE FOLLOWING 
DRAFT LANGUAGE.] 

V. APPLICABILITY OF SECTION 16-125(e) WAIVER PROVISIONS 

A. ComEd’s Affirmative Waiver Presentation 

ComEd asserts that if the Commission determines Section 16-125(e) is 
applicable to the 2011 Blizzard, any liability should be waived because the interruptions 
were caused by “unpreventable damage due to weather events ….”  220 ILCS 5/16-
125(e)(1).  Initially, ComEd states that there can be no reasonable dispute about the 
severity of and damage caused by the blizzard.  ComEd refers to the detailed reports 
and testimony from Mr. Thomas Piazza, a Certified Consulting Meteorologist, which 
showed that the 2011 Blizzard included winds of 50-70 miles per hour, prolonged 
whiteout conditions, cloud to ground lightning, record snowfall up to 24 inches, and 
snow drifts averaging two to five feet with some drifts as high as 10 feet.  Mr. Piazza 
described that the 2011 Blizzard was one of the most powerful storms to affect Northern 
Illinois in more than a century.  In this regard, ComEd notes that no party contests any 
of these facts, or Mr. Piazza’s conclusions. 

Although the 2011 Blizzard was accompanied by much snow, most damage 
occurred due to the high winds.  The high winds resulted in numerous interruptions by 
causing wires and support structures to fail, downing trees and limbs that caused 
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broken utility poles and crossarms, fallen conductors, and/or faults, and causing 
airborne debris to contact utility facilities.  

ComEd asserts that its system was designed, constructed, and maintained in 
accordance with good utility practice, applicable design and construction standards, and 
all applicable national and state rules and regulations in February 2011 when the storm 
systems moved across ComEd’s service territory.  Although its distribution system must 
be constructed to withstand normal exposure to winds, icing, and temperature 
extremes, a system constructed to the requisite standards cannot be reasonably 
expected to withstand falling trees, limbs, and the impacts from large blown debris, 
direct wind stress, and lightning.  Therefore, ComEd states that it could not have 
reasonably prevented the damage caused by the blizzard. 

ComEd also presented evidence regarding its monitoring and restoration efforts.  
Prior to the storms striking, ComEd monitored the blizzard as it approached and while it 
moved across its service territory in order to prepare.  Crews were pre-positioned to 
respond to interruptions, but icy roads, deep snow, road closures and sub-zero wind 
chills slowed their restoration efforts.  In sum, ComEd deployed 204 overhead 
construction crews, 134 overhead electrician specialists, 16 vegetation management 
crews, 32 line patrollers and wire waters, and 41 contractor crews.  Despite impassable 
roads, snow drifts that buried equipment (including plows) and freezing temperatures, 
ComEd restored 48% of all interrupted customers within four hours from losing power, 
more than 65% within eight hours of losing power, and 90% within 18 hours.   

B. Staff 

[INSERT] 

C. AG 

[INSERT] 

D. ComEd’s Response to the AG 

The AG offers no evidence that any of the interruptions that occurred during the 
2011 Blizzard were preventable.  In particular, the AG improperly relies on 20-years’ 
worth of data and reports that do not specifically address the condition of ComEd’s 
distribution system at the time of the 2011 Blizzard interruptions.  Instead, the AG 
attempts to direct the Commission’s attention away from the only relevant timeframe.  
Moreover, Mr. Owens failed to link any particular piece of equipment that he criticizes in 
his testimony to any specific interruption experienced during the 2011 Blizzard.  
Mr. Owens has no independent knowledge of the attributes of the 2011 Blizzard 
conditions.  And, he never asked ComEd whether any of the “failures” he portrays in his 
testimony relate, in any way, to the 2011 Blizzard interruptions.  Thus, the AG has 
presented no evidence tying any of Mr. Owens’ criticisms to any of the interruptions.   
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ComEd also argues that the AG improperly calls into question the totality of 
ComEd’s distribution system based upon a “biased, inadequate, and flawed evaluation 
of ComEd’s system.”  This is evidenced by the fact that Mr. Owens spent a total of 
approximately 800 minutes over three days, while accompanied by AG counsel, to 
evaluate ComEd’s entire distribution system.  Mr. Owens viewed 12 “hand-picked 
municipalities” from the 400-plus municipalities in ComEd’s service territory (excluding 
the City of Chicago).  During his review (which included travel time) he claims to have 
visually “inspected”, among other things: 5,000-7,000 poles; 1,000-1,500 lightning 
arrestors; 1,000-1,500 primary transformers; 150-200 pad-mounted primary 
transformers; 20-25 occasions where underground switchgear is located; 200-
300 overhead service connections; and, approximately 100 feeders.   

Mr. Owens never consulted ComEd about the nature, purpose, or design of the 
equipment he saw, nor sought that information in discovery.  He also made no effort to 
inspect facilities with ComEd personnel, even though he lacked his own knowledge 
about the specifics of ComEd’s system – a fact he admitted on cross examination.   

Mr. Owens admitted he directed field observers only to take pictures of ComEd 
equipment that would suggest or imply the existence of problems, such as 
aged/degraded structures, deteriorating poles, insufficiently guyed poles, discolored or 
rusted transformers, and single and three phase conductors with trees growing around 
them.  Mr. Owens’ investigation was further tainted because he did not select the areas 
to review; rather, attorneys for the AG selected the municipalities to visit and routes 
taken.  Mr. Owens did not conduct an objective and reliable investigation and his 
conclusions cannot be relied upon.  

1. Condition/Age of Wood Poles and Primary Transformers 

Contrary to Mr. Owens’ inspection, ComEd argues that age is not a factor or 
predictor of when poles or transformers fail.  In fact, wood pole failures rarely occur due 
to storms, regardless of age.  Of the 1,400,000 poles, there were no pole replacements 
or repairs or equipment failure interruptions where a pole or pole top extension was 
coded as the equipment at fault during the 2011 Blizzard.  Similarly, distribution 
transformer failure accounted for less than 1% of the interruptions during the blizzard.  
Mr. Owens admitted that no pole that he visually inspected failed during the blizzard, 
nor could he cite to any instance of a failed transformer.   

2. Lightning Arrestor Issues 

ComEd has a lightning protection program that meets or exceeds applicable 
industry standards.  ComEd maintains and inspects its arrestors and installs them in a 
configuration, and in sufficient proximity, that the presence of an arrestor “blown” by 
lightning does not impair the protection scheme.  Moreover, ComEd has evaluated the 
merits of the use of static wire versus arrestors.  Static wire systems are not a panacea 
and pose their own reliability risks and benefits.  ComEd’s balance is, for its system, 
appropriate.   
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3. Vegetation Management 

Mr. Chesley testified that at the time of the 2011 Blizzard, ComEd was in 
compliance with its Commission-reviewed vegetation management program.  ComEd 
trims on four-year cycle along its distribution lines, and also employs mid-cycle trimming 
where warranted.  Its program is generally consistent with national standards, state law, 
and best utility practices.  The program has also been tailored to address needs and 
issues unique to the vegetation in ComEd’s territory.   

Ms. Kramer explained the inherent limitations of any vegetation management 
program, no matter how compliant with best utility practices.  Even on the four-year 
trimming cycle, it is impossible for a utility to avoid trees contacting its equipment during 
severe weather conditions.  As Ms. Kramer explained, trees do not respect the wind 
speed limits applicable to man-made devices like utility poles.   

Mr. Owens criticizes ComEd for vegetation he claims to have observed near 
service drops and secondary lines.  However, any such vegetation was not a material 
contributor to the storm interruptions.  The AG’s position is also inconsistent, as it 
makes broad allegations about ComEd’s vegetation management practices, yet also 
concludes that “[v]egetation management does not appear to have been a major factor 
for the February 1 outages.”  Regardless, Mr. Owens presents no evidence that his 
proposals would have reduced vegetation interruptions during the 2011 storms.  In fact, 
the only utility Mr. Owens identifies as having a “proper” vegetation management plan, 
Delmarva Power and Light, recently lost service to nearly half a million customers after 
a derecho similar to the July 11 storm ComEd experienced.  Approximately 
84,000 customers remained out of power for at least two days.   

4. ComEd’s Restoration Efforts 

ComEd recognizes that interruptions can cause frustration for customers.  That is 
why ComEd worked intensely and brought “all hands on deck” to restore customers as 
quickly and safely as possible.  ComEd monitored the weather and began advance 
preparations, which included dispatching crews, sending supplies to strategic locations, 
and providing advance accommodations for ComEd personnel in hotels near ComEd’s 
offices prior to the blizzard.  Forty eight percent of the approximately 177,000 affected 
customers were restored within four hours, more than 65% within eight hours, and 90% 
within 18 hours.  Ms. Maletich concluded that given the nature and scope of the 
damage, this was an effective and timely restoration effort. 

E. Commission Analysis and Conclusion 

In relevant part, Section 16-125(e) provides that a waiver “may be granted by the 
Commission in instances in which the utility can show that the power interruption was 
the result of any one or more of the following causes: (1) Unpreventable damage due to 
weather events or conditions.  (2) Customer tampering.  (3) Unpreventable damage due 
to civil or international unrest or animals.  (4) Damage to utility equipment or other 
actions by a party other than the utility, its employees, agents, or contractors.  220 ILCS 
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5/16-125(e).  ComEd contends that the power interruptions that occurred during the 
2011 Blizzard were a result of unpreventable damage due to weather events or 
conditions.  No party claims the power interruptions could have been the result of any 
other waiver category. 

ComEd and Staff agree that “unpreventable” damage is damage that could not 
reasonably have been prevented thorough the use of generally accepted engineering, 
construction, and maintenance practices.  The AG seemingly agrees, as its witness 
agreed that a utility is constrained by its basic obligation to act prudently and a utility 
must balance the benefits of deploying new technology with the costs to its customers.  
See 220 ILCS 5/9-211, 16-108.5.  The Commission agrees that in order to determine 
whether damage was “unpreventable,” the appropriate inquiry is to evaluate whether the 
damage could have been reasonably been prevented through the use of generally 
accepted engineering, construction, and maintenance practices.   

No party disputes the severity of the 2011 Blizzard.  The blizzard delivered high 
winds, lightning strikes, record snowfall (up to 24 inches), with snow drifts averaging two 
to five feet.  The vast majority of customer power interruptions caused by the 
2011 Blizzard were identified as being due to direct wind damage, destruction of 
equipment from fallen trees and limbs, broken limbs and branches, and debris being 
blown into distribution equipment.  Staff recommends that all storm damage caused by 
lightning strikes, uprooted trees, wind and ice be deemed unpreventable.  When these 
categories of interruption are subtracted, the total customers who experienced a 
continuous interruption for four or more hours drops below 30,000; thus, a waiver 
should be granted.  Conversely, the AG maintains that all interruptions could have been 
prevented with proper investment in technology and, to some extent, adherence to a 
proper vegetation management plan.   

ComEd submitted substantial and detailed evidence demonstrating that at the 
time of the 2011 Blizzard, its distribution system was reasonably constructed, designed 
and maintained consistent with best utility practices and applicable standards.  ComEd 
demonstrated that it was in compliance with its comprehensive vegetation management 
program – which had been vetted by the Commission.  ComEd’s vegetation 
management program responds to a host of competing needs, including the need to 
address the potential for trees and/or vegetation along power lines to interfere with 
distribution facilities and cause interruptions, and the need to address the public 
resistance to over-trimming vegetation.  Moreover, ComEd’s vegetation management 
practices comply with best utility practices and applicable standards: it operates a four-
year cyclic preventative maintenance schedule where each overhead circuit is tracked, 
scheduled and trimmed on a consistent basis.  It uses an independent third-party to 
perform quality inspections and contractors are required to complete re-work at their 
own expense if deficiencies are found.  Indeed, prior to experiencing the 2011 Blizzard, 
ComEd’s vegetation management activities were ahead of schedule for meeting its 
annual plans.   

That trees caused interruptions during the storms – by way of uprooted trees, 
tree contact, and branches/limbs/debris interfering with distribution equipment – is not 
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surprising.  It is well-recognized that trees are among the most common causes of 
interruptions for any utility and, as Navigant concluded in its report, the amount of 
damage ComEd’s distribution system experienced is not unusual or inconsistent with 
damage reported by other utilities during major storms as overhead distribution design 
standards are not intended to withstand uprooted, large trees that may fall onto lines.  
No one identified any standard that would require ComEd to clear overhang outside of 
the NESC clearances, let alone any standard that would require ComEd to engage in 
ground-to-sky trimming on all 90,000 miles of its distribution system.  ComEd operates 
in areas and communities that often place a high value on trees, and where the public 
has little appetite for removing overhang around power lines, particularly in residential 
areas.  Furthermore, the practice of ground-to-sky clearing – explicitly advocated for by 
the AG (and implicitly advocated for by Staff) – is not consistent with Best Management 
Practices, which states that utility pruning operations should only remove those 
branches necessary to ensure the effective intended use of the utility space.”   

A utility cannot be expected to prevent damage to its facilities if such damage 
occurs under circumstances beyond which its system is required to withstand.  ComEd 
presented sufficient evidence demonstrating that at the time the 2011 Blizzard struck, its 
distribution system was designed, constructed and maintained in accordance with good 
utility practice, applicable design and construction standards, and all applicable national 
and state rules and regulations.  This is evidenced by the fact that ComEd has a 
comprehensive set of construction standards, engineering standards, reliability 
programs, and vegetation management practices.  These standards are all based on 
the requirements set forth in the Illinois Administrative Code, the NESC, and other local 
regulatory requirements, such as those of the Illinois Department of Transportation.  
ComEd also has a comprehensive preventative maintenance program, which includes 
regular review by ComEd management to track its progress.  Despite several isolated 
instances identified by AG witness Mr. Owens, ComEd has demonstrated that its 
system protection practices conform to those typically employed by utilities with similar 
feeder length and outage exposure.  For instance, this includes the use of line fuses on 
lateral taps, reclosers, auto-sectionalizing schemes and lightning arresters every 
600 feet (800 feet in lightning prone areas).   

That ComEd’s distribution system was reasonably designed, constructed and 
maintained when the 2011 Blizzard occurred is further evidenced by its performance 
metrics.  Between 2007 and 2010, ComEd’s reliability performance exceeded other 
reporting Illinois utilities and comparable utilities.  The damage and outage duration of 
ComEd’s 2011 Blizzard was consistent with other utilities’ storm performance across the 
U.S.  ComEd further demonstrated that despite the increasing median age of its utility 
distribution poles, it has a program in place to ensure that its wood pole designs meet or 
exceed NESC strength requirements.  ComEd also uses an experienced contractor to 
inspect and treat its wood poles.   

The evidence in this case overwhelmingly demonstrates that, at the time the 
2011 Blizzard occurred, ComEd’s distribution system was designed, constructed and 
maintained in accordance with good utility practice, applicable design and construction 
standards, and all applicable national and state rules and regulations.  Furthermore, the 
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evidence demonstrates that the damage to ComEd’s distribution system that occurred 
during the 2011 Blizzard was a direct result of the weather conditions that were outside 
of ComEd’s control.  Accordingly, for the reasons stated above, the evidence proves 
that the power interruptions that occurred were the result “unpreventable damage due to 
weather events or conditions,” and a full waiver should be granted for the February 1, 
2011 storm systems at issue pursuant to 220 ILCS 5/16-125(e). 

VI. AG’S REQUEST THAT THE COMMISSION OPEN AN INVESTIGATION 

The AG requests that the Commission open an investigation into ComEd’s 
“infrastructure and storm hardening investments.”  Based on our ruling and findings 
herein, we are of the opinion that there is no basis to initiate an investigation and 
therefore decline to adopt the AG’s recommendation. 

VII. FINDINGS AND ORDERING PARAGRAPHS 

The Commission, having considered the entire record herein and being fully 
advised in the premises, is of the opinion and finds that:  

(1) Commonwealth Edison Company is an Illinois corporation engaged in the 
transmission, distribution, and sale of electricity to the public in Illinois and is a 
public utility as defined in Section 3-105 of the Public Utilities Act;  

(2) the Commission has jurisdiction over the parties and the subject matter 
herein;  

(3) the recitals of fact and conclusions of law reached in the prefatory portion of 
this Order are supported by the evidence of record and are hereby adopted as 
findings of fact and conclusions of law; the Appendix attached hereto provides 
supporting calculations;  

(4) [INSERT] 

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that 
Commonwealth Edison Company’s Petition is granted.  Specifically, the Commission 
determines that, for the reasons set forth above, Section 16-125(e) of the Public Utilities 
Act does not apply to the February 1, 2011 blizzard at issue in this proceeding. 

[OR, ALTERNATIVELY] 

 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that 
Commonwealth Edison Company’s request for alternative relief, as described above, is 
granted.  The interruptions resulting from the February 1, 2011 blizzard were the result 
of unpreventable weather damage.  As such, the Commission grants a waiver from the 
liability provisions of Section 16-125(e). 

IT IS FURTHER ORDERED that any motions, petitions, objections, and other 
matters in this proceeding which remain outstanding are hereby denied.  
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IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 

 
By Order of the Commission this __ day of ____________, 2012. 

 

      (SIGNED) DOUGLAS P. SCOTT 

 
* * * * * 

WHEREFORE, ComEd respectfully submits this Draft Order for the Commission’s 
consideration. 
 
 
 
Dated:  October 4, 2012. 
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