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PEOPLE OF THE STATE OF ILLINOIS’S DRAFT PROPOSED ORDER 

 Pursuant to the ALJ’s ruling on October 1, 2012 granting leave to file draft orders, the 

People of the State of Illinois submit the following draft proposed order.  The people submit a 

primary Proposed Order and alternative language in the event that the Administrative Law Judge 

chooses not to deny the requested waiver as premature.  The language to address the evidence 

about whether the Commission should conclude that utility can show that the power interruption 

was a result of unpreventable damage due to weather events or conditions begins at page 12 

below. 

I. PROCEDURAL HISTORY 

 On August 18, 2011, Commonwealth Edison Company (“ComEd” or “Petitioner”) filed a 

verified Petition (the “Petition”) with the Illinois Commerce Commission (the “Commission”) 

seeking a determination that ComEd is not responsible for compensating customers for actual 

damages caused by a continuous power interruption for 4 hours or more, associated with summer 

storms that hit the ComEd service territory on six dates in 2011 Section 16- 125(e) of the Public 

Utilities Act (“Act”) , 220 ILCS § 5/16-125.  The storms occurred on June 8, 21, and 30 and July 

11, 22, and 27 (the “2011 Summer Storms).  ComEd’s petition claimed that it should not be 

liable for any customer claims because (i) Section 16-125(e) does not apply to the multiple 

interruptions caused by any of the six 2011 Summer Storms; or, (ii) in the alternative, that any 

liability should be waived because the interruptions were caused by “[u]npreventable damage 

due to weather events or conditions” as set forth in Section 16-125. 

 

 Pursuant to notice given in accordance with Commission rules and regulations, a pre-

hearing conference was held on October 6, 2011.  The People of the State of Illinois, the City of 

Chicago, and the Citizens Utility Board intervened in this proceeding.  ComEd offered the 

testimony and exhibits of several witnesses, the People of the State of Illinois offered the 

testimony and exhibits of George E. Owens, City of Highland Park Mayor Nancy Rotering, City 
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of Lake Forest Assistant City Manager  Carina Walters, Rolling Meadows Director of Public 

Works Fred Vogt, and City of Highland Park resident Jane Mordini.  The Staff of the Illinois 

Commerce Commission offered the testimony of Greg Rockrohr.  Evidentiary hearings were 

held on July 10, 11, and 12, 2012. 

 

II. SECTION 16-125 OF THE PUBLIC UTILITIES ACT 

 

 Section 16-125 of the Public Utilities Act (PUA) addresses electricity transmission and 

distribution reliability.  It provides that the Commission will “adopt rules and regulations for 

assessing and assuring the reliability of the transmission and distribution systems and facilities 

that are under the Commission's jurisdiction” so it can “assure the reliable delivery of electricity 

to all customers in this State.” 220 ILCS 5/16-125(a).  The General Assembly directed the 

Commission to monitor electric reliability in the state by requiring electric utilities to report each 

year, among other things, the number and duration of outages, historical expenditures on 

reliability and planned expenditures.  Id. at 16-125(b).   

 

 Section 16-125(e) generally provides that an electric utility is responsible for 

compensating customers affected by an interruption that lasts for 4 hours or more when at least 

30,000 customers are affected.  The statute also allows for a waiver of liability if the utility can 

show that the power interruption was due to “(1) Unpreventable damage due to weather events or 

conditions.”  220 ILCS 5/16-125(e)(1). The full text of Section 16-125(e) of the Public Utilities 

Act provides: 

 

    (e) In the event that more than either (i) 30,000 (or some other number, but 

only as provided by statute) of the total customers or (ii) 0.8% (or some other 

percentage, but only as provided by statute) of the total customers, whichever is 

less, of an electric utility are subjected to a continuous power interruption of 4 

hours or more that results in the transmission of power at less than 50% of the 

standard voltage, or that results in the total loss of power transmission, the utility 

shall be responsible for compensating customers affected by that interruption for 

4 hours or more for all actual damages, which shall not include consequential 

damages, suffered as a result of the power interruption. The utility shall also 

reimburse the affected municipality, county, or other unit of local government in 

which the power interruption has taken place for all emergency and contingency 

expenses incurred by the unit of local government as a result of the interruption. 

A waiver of the requirements of this subsection may be granted by the 

Commission in instances in which the utility can show that the power interruption 

was a result of any one or more of the following causes:  

 

(1) Unpreventable damage due to weather events or conditions.  

        (2) Customer tampering.  

        (3) Unpreventable damage due to civil or international unrest or animals.   

        (4) Damage to utility equipment or other actions by a party other than the 

utility, its employees, agents, or contractors.   
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Loss of revenue and expenses incurred in complying with this subsection may not 

be recovered from ratepayers.  

 

 ComEd argues that (1) the statute does not apply to any of the summer 2011 outages 

because no one single interruption left 30,000 customers without electricity at the same time, and 

(2) even if it did, the weather was so severe that enough outages should be excluded from the 

total number of outages so that the threshold 30,000 customer outages is not reached.  The 

People, the Staff, the City of Chicago, and the Citizens Utility Board maintain that the statute 

applies to the outages following each of the 2011 Summer Storm, that ComEd’s approach to the 

statute is not consistent with the language of the statute, and the ComEd’s approach would make 

the law a nullity.   

 

 

A.  Application of Section 16-125(e) to the 2011 Summer Storms. 

 

 The 2011 Summer Storms resulted in the following number of service and customer 

interruptions, as shown on Staff Exhibit 1.0 at page 6: 

 

Start Date for 

each Storm 

System included 

in ComEd’s 

Petition 

#of unique 

ComEd Outage 

ID’s 

#of ComEd 

customers 

experiencing an 

interruption 

(regardless of 

duration) 

#of ComEd 

customers 

experiencing an 

interruption that 

lasted at least 4-

hours 

Maximum # of 

ComEd 

customers 

experiencing a 4-

hour or more 

interruption 

during the same 

4-hour period 

June 8 1,179 189,263 74,655 34,947 

June 21 2,647 416,288 297,327 236,467 

June 30 667 165,005 71,310 32,327 

July 11 5,324 911,207 627,885 483,816 

July 22 1,189 167,227 88,132 56,223 

July 27 1,702 226,288 100,014 56,856 

 

 While these multiple interruptions or outages resulted in more than 30,000 customers 

being without power for four hours or more, ComEd argues that because no one interruption 

resulted in a group of at least 30,000 customers being without power for at least four hours, the 

statute does not apply, and ComEd is not, in the words of the statute, “responsible for 

compensating customers affected by that interruption for 4 hours or more for all actual damages.”  

  

 

 The Commission must apply Section 16-125(e) in accordance with its plain language. As 

the Appellate Court stated in Sheffler v. Commonwealth Edison Co., 2011  IL 110166 at para. 77,  

955 N.E.2d 110 (2011), a case arising under Section 16-125: 
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It is well settled that the primary objective in construing a statute is to ascertain 

and give effect to the intent of the legislature.   JPMorgan Chase Bank, N.A. v. 

Earth Foods, Inc., 238 Ill.2d 455, 461, 345 Ill.Dec. 644, 939 N.E.2d 487 (2010). 

The plain language of the statute is the most reliable indication of legislative 

intent, and when the language of the statute is clear, it should be applied as 

written without resort to aids or tools of interpretation.   Id.   This court will not 

depart from the plain language of the statute by reading into it exceptions, 

limitations or conditions that conflict with the legislative intent.  Id. 

 

The Court added:  “A court construing the language of the statute will assume that the legislature 

did not intend to produce an absurd or unjust result.”  Id. at para. 77.  See also Hadley v. Illinois 

Dept. of Corrections, 224 Ill.2d 365, 371 (2007).    

 

 ComEd argues that the General Assembly intended that the utility only be responsible for 

damages when a single outage or interruption affects 30,000 or more customers for four hours or 

more.  ComEd (1) relies on the testimony of Phillip O’Connor to argue that the General 

Assembly intended to limit its responsible to outages stemming from a single piece of equipment 

and (2) cites the use of the term “a continuous power interruption” to support its argument. 

 

 The Commission declines to base its decision on the recollection of a single individual 

who claims to have been involved in negotiations that resulted in the statute.  First, federal courts 

have cautioned against relying on legislative history when the language of a statute is clear.  

Both the United States Supreme Court and the Seventh Circuit Court of Appeals have recognized 

the danger in construing statutes to conform to a lobbyist’s view of legislative intent.  In  

Sundstrand Corp. v. C.I.R., 17 F.3d 965, 967 (7th Cir. 1994), the Seventh Circuit noted that “that 

a passage in a committee report [] may have been inserted by a lobbyist or a committee staff 

member,” and such passages are “peculiarly unreliable ‘historical’ guides to meaning.”  In Exxon 

Mobil Corp. v. Allapattah Services, Inc., the United States Supreme Court also commented that 

“unrepresentative committee members--or, worse yet, unelected staffers and lobbyists” may have 

“the power and the incentive to attempt strategic manipulations of legislative history to secure 

results they were unable to achieve through the statutory text.”  545 U.S. 546, 568-569 (2005).    

 

 Illinois Courts agree, stating that “judges do not need expert help to merely read statutes” 

and “legislators and others involved in the legislative process ought not be allowed to testify 

regarding the meaning of a statute.” Bloomington v. Bloomington Township, 233 Ill. App. 3d 724, 

735-36 (4th Dist. 1992).    The court further noted that “[n]either the disclosed nor undisclosed 

intent of a legislator or lobbyist becomes law; only the bill as it reads when passed becomes law.  

Allowing tailored court testimony purporting to explain what the legislature meant to say is 

unacceptable and potentially dangerous.”  Id. at 736 (emphasis in original).   

 

 We decline to consider Mr. O’Connor’s testimony about what he believes the General 

Assembly intended in enacting Section 16-125(e).  We recognize the dangers cited by the Courts 

in allowing lobbyists to testify about how a statute should be applied.  In this case, the statute 

was enacted 15 years ago, and the witness does not recall whom he represented when lobbying 
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for the overall bill in which Section 16-125(e) was embedded.
1
  In addition, it is clear that his 

testimony is being offered to promote the view of one party to this proceeding as to how the 

words of the statute should be applied, and his interpretation would greatly limit the application 

of the statute.   It is the Commission’s responsibility to apply the Public Utilities Act, and the 

Commission will rely on the words used in the statute in determining whether ComEd’s 

interpretation of the statute is correct.   

 

 ComEd also argues that the words of the statute support its view that liability attaches 

only if 30,000 customers are without service due to the failure of a single piece of equipment, 

such as a major substation.  ComEd relies on the use of the singular when the statute holds the 

utility responsible to compensate customers when 30,000 customers of “an electric utility are 

subjected to a continuous power interruption of 4 hours or more.”  220 ILCS 5/16-

125(e)(emphasis added).   ComEd’s position would limit the reach of the statute to cases where 

one piece of distribution equipment resulted in at least 30,000 customers losing power.  However, 

Staff witness Rockrohr pointed out: “No single outage on individual primary voltage distribution 

circuits could result in an interruption of service to more than 30,000 ComEd customers because 

none of these distribution circuits supply that many customers.”  Staff Ex. 1.0 at 14.  ComEd 

witness Phillip O’Connor confirmed the accuracy of Mr. Rockrohr’s statement when he 

discussed several major equipment failures from the 1990s, none of which affected more than 

30,000 customers.  ComEd Ex. 6.0 Rev. at 7-8. 

 

 We decline to give the use of the singular “a continuous power interruption” the limited 

meaning ComEd suggests.  The entirety of the section makes it clear that the statute uses two 

measures as preconditions to utility responsibility:  that at least 30,000 customers are without 

power and that customers who seek damages must be without power for at least four hours.  This 

is the plain meaning of the statute, and ComEd’s argument that the statute is limited to a single 

outage or interruption related to a single piece of equipment is rejected.  We agree with the Staff, 

the People, the City of Chicago, and the Citizens Utility Board that ComEd’s view would render 

Section 16-125(e) a nullity by excluding virtually all of interruptions resulting from distribution 

facilities failures from the statute.  Such a major limitation is not evident from the language and 

cannot be read into the words actually used in the statute. 

 

B.      Application of Section 16-125(e)(1) to the 2011 Summer Storms    

  

 ComEd argues that even if Section 16-125(e) applies to the damage resulting from the 

2011 Summer Storms, it is entitled to a waiver of liability under the statute.  A utility can seek a 

waiver of liability under Section 16-125(e) if the utility can show that the power interruption was 

a result of “unpreventable damage due to weather events or conditions.”  220 ILCS 5/16-

125(e)(1).  ComEd asserts that all of the damage experienced as a result of the 2011 Summer 

Storms was unpreventable because the storms were severe, and liability for weather damage 

would unreasonably burden the utility.  ComEd submitted testimony about the characteristics of 

the storms and testimony that the design, construction, and maintenance of its facilities were 

reasonable and prudent and could not be expected to withstand the 2011 Summer Storms.   

                                                 
1
 Tr. at 740 (July 12, 2012).   



People of the State of Illinois’  

Draft Proposed Order 

Docket 11-0588 

 

6 

 

 The Staff submitted testimony that examined ComEd’s waiver request in two steps.  First, 

it analyzed the periods of time that four hour blocks of outages occurred to determine how many 

customers experienced a four hour interruption during the same four hour period.  Staff initially 

concluded that more than 30,000 customers were out of service simultaneously for the same four 

hour period in each of the six storms.  Staff Ex. 1.0 at 6.   Second, Staff excluded interruptions 

based on Staff’s assessment of whether the weather conditions associated with certain 

interruptions exceeded the utility’s design standards.  As part of determining whether the outages 

were preventable and in assessing a waiver request under Section 16-125(e)(1), the Staff 

described four factors.  Those factors are: 

1.  The facilities involved with the interruptions were appropriately designed, 

constructed and maintained. 

 

2. Whether conditions or events occurred at or near outage locations that exceeded the 

standard to which the utility’s system were appropriately designed, constructed and 

maintained. 

 

3. The particular outages at issue were caused by damage resulting from the weather 

events or conditions that exceeded appropriate design standards. 

 

4. The utility’s restoration effort was reasonable and did not contribute to the number or 

length of interruptions. 

 

Staff Ex. 1.0 at 15-16.  

 In determining whether to exclude any customer outages as unpreventable, Staff witness 

Rockrohr reviewed the interruption cause codes reported by ComEd and compared the cause 

codes to the weather in particular areas.  Staff excluded specific interruptions and the related 

numbers of customers which Staff associated with lightning, broken tree limbs, and wind/tornado 

winds if the wind gusts exceeded 60 miles per hour at the approximate time and location of the 

associated outage.  Staff Ex. 1.0 at 18-21; Staff Ex. 2.0 at 2.  After removing interruptions 

associated with lightning, broken tree limbs, and wind/tornado winds if the wind gusts exceeded 

60 miles per hour, Staff concluded that fewer than 30,000 customers were without power during 

the same four hour period for the June 8, June 21, June 30, July 22, and July 27 storms.
 2

   

The People objected to Staff’s view that the Commission should exclude interruptions 

based on cause code and apply the statute only if there remain 30,000 customers out of service at 

any one time. The People assert that once the 30,000, four hour outage threshold is met, it is both 

unreasonable and unworkable to deny a claim because either some other customers were 

returned to service after the initial four hour outage, the outage arose at a later time, or outages in 

another part of the system were deemed unpreventable due to weather data.  The People 

maintained that while interruptions may begin and end at different times, the overall effect on 

residents and on the community is that electric service has been widely interrupted, and it is 

                                                 
2
  Staff Ex. 1.0, Attachment A; Staff Ex. 2.0 at 2. 
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unfair to prevent customers who experienced long outages from filing claims because other 

customers were restored elsewhere on ComEd’s system.   

 

The People also argued that a moving four hour window is unworkable.  Customers who 

seek compensation have losses because they are out of service for an extended period of time.   

Which period of their service interruption must match other customers’ service interruptions?  

And how can a customer possibly know?  The People argue that the only determinative factors in 

the statute are that there are 30,000 customers out of service for four continuous hours. Once that 

threshold has been met, an individual customer should be eligible to seek compensation provided 

the customer can show that the customer experienced a four hour continuous outage.  The People 

maintained that any other construction of the statute is inconsistent with its language and 

unworkable in practice. 

 

The People argued the application of the statute to an individual claim should depend on 

the specific circumstances of each individual claim, where questions such as did the complainant 

adequately prove actual damages and was the damage that caused the complainant’s service 

interruption preventable could be decided.  The People maintained that these determinations 

must be based on the specific facts presented in each claim.  The People concluded that the 

statute does not require a waiver hearing apart from the customer’s claim for actual damages.  

The defense that the damage was “unpreventable” should not be treated as separate from the 

claim for damages, and needs to be considered in response to the specific claim for damages.  

Otherwise, the Commission and the customer are denied the benefit of assessing the customer’s 

specific situation.  The People requested that the Commission conclude that Section 16-125 

applies to the 2011 summer storms, and reject ComEd’s waiver request as premature. 

 

C. Commission Analysis and Conclusion 

 

The Commission must apply the statute as written, and as discussed above, we cannot 

add to or ignore the language of the statute.  While we appreciate Staff’s approach to the statute, 

we conclude that the statutory language does not authorize us to impose a moving four hour 

window requirement and limit the utility’s responsibility to customers whose outages correspond 

to other customers’ outage periods.  Once the threshold 30,000 customers are without power for 

four hours or more, the statute allows customers to seek compensation for actual damages if 

those customers were “affected by that interruption for 4 hours or more.”  The statute imposes 

utility responsibility to those customers “for all actual damages, which shall not include 

consequential damages, suffered as a result of the power interruption.”  220 ILCS 5/16-125(e).  

The Commission finds that the evidence is unequivocal that more than 30,000 customers were 

without service for four hours or more for each of the six storms identified by ComEd in its 

petition.  The threshold for Section 16-125(e) liability was reached for each storm, and we agree 

with the People that it is premature to determine whether a waiver should apply to each storm in 

the absence of specific information about both the individual claims and the circumstances 

leading to the individual claims. 
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As a consequence of our understanding of the statute, we deny ComEd’s request for a 

waiver for the six 2011 Summer Storms without prejudice.  ComEd is free to assert its waiver 

and produce the grounds for the waiver in any docket wherein its customers seek compensation 

for damages resulting from outages lasting four hours or more. 

 

III. REQUEST FOR AN INVESTIGATION INTO STORM READINESS 

 While the Company submitted extensive testimony attesting to the prudence of the design, 

construction and maintenance of its facilities, we note that the testimony addressed generally 

applicable Company standards and policies, but did not focus on specific areas where there was 

significant storm damage.  ComEd’s witnesses explained that ComEd is on a four year 

vegetation management program, and that it had not completed trimming on only five 

distribution circuits.  They also testified that ComEd was in full compliance with Company 

engineering standards and policies.  Among the standards ComEd witnesses cited were the use of 

“fault interruption devices” and having no unfused taps.  ComEd witnesses also defended the age 

of its distribution poles and testified that poles can be used for many years provided they do not 

fail.  ComEd also offered a witness who testified about the effect of storms on trees. 

 The Staff witness did not conduct an inspection of ComEd facilities or the 2011 storm 

damage in connection with the preparation of his testimony, although he noted that “Staff 

conducted inspections of various ComEd distribution circuits in June of 2011 and discovered that 

deficiencies including those depicted by the photographs that Staff submitted in Docket 11-0289.”  

Staff Ex. 1.0 at 18.  While the Administrative Law Judge did not allow these referenced 

photographed deficiencies into the record in this case, we find that ruling to be in error.  The 

Commission is the expert administrative agency that the General Assembly established with the 

power and responsibility to “assure the reliable delivery of electricity to all customers in this 

State” and to “adopt rules and regulations for assessing and assuring the reliability of the 

transmission and distribution systems and facilities that are under the Commission's jurisdiction.”  

220 ILCS 5/16-125(a).   We find that the Staff witness’ express reference to photographs he 

submitted in another docket is something that is within our knowledge and that it was 

appropriate to accept those photographs as a cross-examination exhibit or as a subject of 

administrative notice under Section 200.640 of our rules.  We find that it is appropriate to accept 

the testimony and photographs referenced in Staff Exhibit 1.0 as a cross exhibit in this docket. 

 The People retained an electrical engineering witness to inspect portions of ComEd’s 

facilities and to assess their condition and storm readiness.  Mr. George Owens is the Chief 

Engineer in the areas of utility and industrial electrical power systems for the engineering firm 

Downes Associates, Inc. with which he has been associated since 1974.  Mr. Owens has 

experience in, among other things, utility power systems studies, utility power system design, 

utility electrical rate studies, system coordination studies, electrical power substation and power 

plant design, utility construction practices, and meter and relay system maintenance and repair.  

Mr. Owens also serves on several PJM Regional Transmission Organization committees and has 

served as an expert witness before state public utility commissions and the Federal Energy 

Regulatory Commission.  AG Ex. 1.0, GEO-1.   
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 Mr. Owens conducted a visual inspection of ComEd facilities in the following areas over 

a three day period: Elmhurst, Evanston, Highland Park, Lake Forest, Park Ridge, Rockford, 

Rolling Meadows and Villages of Arlington Heights, Glenview, Morton Grove, Niles, and 

Schaumburg. AG Ex. 1.0 at 4.  He found that ComEd’s facilities had many areas (1) where trees 

and vegetation were overgrown on secondary lines, (2) where there were insufficient automatic 

“fault interruption devices” or automatic reclosers allowing transient faults (or breaks in the flow 

of electricity) to affect more customers for a longer duration by not containing transient faults to 

a smaller portion of the circuit and by not having the capability to automatically “reclose” after a 

transient power interruption occurs, (3) where there was an absence of modern gang operated, 

triple phase reclosers,
3
 requiring the use of older equipment such as manual single phase 

reclosers, which require more time and manpower to address service interruptions, (4) where 

poles and equipment were aged and weathered, and (5) where lightning protection devices were 

damaged.  He also pointed out the need to assure that the utility facilities are properly grounded 

so that lightning strikes can be safely directed away from the Company’s facilities.   

 In addition to presenting the testimony of Mr. Owens, the People discussed the 

Commission’s “ICC Assessment of Commonwealth Edison Co. Reliability Report and 

Reliability Performance” for Calendar Year 2009, dated December 31, 2010 and for Calendar 

Year 2008, dated April 15, 2010.  The People noted that these Assessments included several 

photographs which showed maintenance deficiencies consistent with Mr. Owens’ conclusions.  

 ComEd asserted that the standards applied by Mr. Owens would have required ComEd to 

spend “many billions of dollars” to protect reliability, and suggested that better vegetation 

management, better sectionalization (use of fuses and reclosers), better lightning protection and 

grounding, and better pole and equipment maintenance and repair would have no “real world 

benefits.”  ComEd Ini. Br. at 38.  In response, the People stated that the problems that Mr. 

Owens identified have been years in the making, and should have been addressed over time, as 

part of ComEd’s ordinary maintenance practices.  The People referred to ComEd’s expenditure 

level as reported pursuant to the Part 411 reports and further noted that ComEd spends hundreds 

of millions of dollars a year on investments and on O & M, and the expenditure of “many 

billions of dollars” for a company of this size, particularly without regard to the time period over 

which it would be spent, is not on its face prohibitive.  Specifically, the People cited the 

Commission’s 2009 Assessments of Commonwealth Edison Company Reliability Report and 

Reliability Performance, which related the following concerns:   

 In constant dollars only the 1998 expenditures are lower than the 2009 expenditures for 

distribution construction and maintenance; …  

 ComEd’s projected “Inspection and Maintenance” expenditures for 2010-2012 are below 

actual spending levels for the period 2005-2008.  Staff is concerned, in this instance, that 

it is very difficult to achieve a decrease in maintenance expense without adversely 

impacting reliability.  

                                                 
3
   Mr. Owens testified that the manual single phase reclosers had to be operated from a bucket truck, requiring 

personnel to access areas of interruption with trucks.  By contrast, manual gang operated triple phase reclosers have 

a handle at ground level, allowing personnel to operate the devices more easily. 
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 Total O&M dollars spent per ComEd customers declined in 2009, though not down to 

1997-1998 levels…. 

 Planned preventative maintenance expenditures dropped 31% from 2008 to 2009 and the 

current plan is for increases of 8%, 4% and 0% for 2010, 2011, and 2012. 

 End of year backlogs for distribution corrective maintenance continue to increase. 

 

Executive Summary at i.   ComEd’s reported 2010 and 2011 expenditures are consistent with the 

trend noted by Staff above, with the 2010 and 2011 actual distribution expenditures reported in 

Section G.iv. of each year’s report well below historical levels ($466.7 million and $532.2 

million in 1998 dollars for 2010 and 2011 respectively).
4
  Commonwealth Edison Reliability 

Assessment Reports for 2010 and 2011, Section G.iv, Table 14;  Compare to 2009 Assessments 

of Commonwealth Edison Company Reliability Report and Reliability Performance at 24-25, 

Figures 16 and 17.  The People believe that it is apparent that ComEd has not spent the money 

necessary to utilize existing technology such as automatic reclosers that minimize damage from 

the inevitable storms that visit our region.  Expenditures at a level consistent with historical 

spending could have prevented or shortened the extensive interruptions experienced in the 

summer of 2011 by enabling the installation of available and necessary storm hardening 

equipment. 

 While ComEd witnesses testified that the ComEd facilities were appropriately designed, 

constructed, and maintained, we are concerned that both the independent inspection conducted 

by Mr. Owens and our own Assessments of Commonwealth Edison Co. Reliability Report and 

Reliability Performance for 2008 and 2009, adopted in 2010, found similar deficiencies such as 

overgrown vegetation, loose and broken equipment, and grounding problems.  We are also 

concerned about the extent that ComEd has installed automatic reclosers and other automated 

equipment that can limit the number and duration of outages.  The concerns stated in our 2008 

and 2009 Assessments as well as the recent record of large numbers of weather related outages in 

2010 and 2011 lead us to conclude that it is time to open an investigation into ComEd’s 

investment in storm readiness.   It is important for the Commission to assure that ComEd is ready 

when the inevitable, severe summer storms hit its service area.   

We understand that ComEd has chosen to make substantial investments under Section 

16-108.5 of the Act. Section 16-108.5(b)(1)(A)(iv) requires ComEd to spend “an estimated 

$200,000,000 for reducing the susceptibility of certain circuits to storm-related damage, 

including but not limited to, high winds, thunderstorms, and ice storms” and to fund “wood pole 

inspection, treatment, and replacement programs” over a five year period.  220 ILCS 5/16-

108.5(b)(1)(A)(iv)&(iii).  This amount is in addition to the Company’s historical level of 

investment and is part of an overall $2.3 billion investment mandate.  Id. at 16-108.5(b)(1)(A).   

 

The evidence produced in this docket convinces us that we should more closely monitor 

ComEd’s storm investments.  Questions include, for example, whether automatic reclosers and 

                                                 
4
   ComEd refers to “many billions of dollars” to indicate a large scale investment.  Certainly billions of dollars do 

represent a large investment, ComEd spends close to $1 billion per year.  The current dollar value for the 2010 and 

2011 expenditures were $845.0 million and $984.8 million respectively.    
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related routing investments as well as vegetation management and equipment maintenance are 

providing the level of storm readiness that ComEd’s service area requires.  The Commission 

directs Staff to prepare an order that would allow the Commission to initiate a formal 

investigation into ComEd’s historical and ongoing storm readiness investments and operations, 

in which the public and intervening parties can participate. 

 

 

FINDINGS AND ORDERING PARAGRAPHS 

 

 The Commission, having given due consideration to the entire record herein and 

being fully advised in the premises, is of the opinion and finds that: 

 

(1) Commonwealth Edison Company, an Illinois corporation engaged in the business of  

furnishing electric service in the State of Illinois, is a public utility within the 

meaning of Section 3-105 of the Public Utilities Act; 

(2) The Commission has jurisdiction over ComEd and the subject matter herein; 

(3) On the following dates, June 8, 21, and 30 and July 11, 22, and 27 summer storms 

moved through ComEd’s service territory that resulted in more than 30,000 of 

ComEd’s customers having their electric service interrupted at various times, due to 

various causes, and for various durations; 

(4) As a result of each of these summer storms, 30,001 or more customers were without 

electric service for four hours or more; 

(5) The recitals of fact heretofore set forth are supported by the evidence in the record 

and are hereby adopted as findings of fact herein; 

(6) Section 16-125(e) of the Act is applicable to the interruptions resulting from the 2011 

Summer Storms because 30,001 or more customers were subjected to a continuous 

power interruption of four hours or more;  

(7) ComEd’s request for a waiver of liability under Section 16-125(e) is denied as 

discussed herein; 

(8) We find that the Commission should accept the offer of the above identified Staff 

testimony and exhibits from docket 11-0289 into the record of this docket; 

(9) Staff is directed to prepare an order that would allow the Commission to initiate a 

formal investigation into ComEd’s historical and ongoing storm readiness 

investments and operations, in which the public and intervening parties can 

participate; and 
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(10) All motions, petitions and objections made in this proceeding which remain 

undisposed of should be disposed of consistent with the ultimate conclusions herein 

stated. 

 
IT IS THEREFORE ORDERED by the Illinois Commerce Commission that Section 16-125(e) 

of the Public Utilities Act (220 ILCS 5/16-125) is applicable to the interruptions that occurred as 

a result of the 2011 Summer Storms and that ComEd’s request for a waiver of liability for each 

of those summer storms is denied.  This denial is without prejudice to ComEd asserting the 

defense that individual storm outages were “unpreventable” in response to individual claims for 

damages under Section 16-125(e). 

 

IT IS FURTHER ORDERED that all motions, petitions, objections, and other 

matters in this proceeding which remain unresolved are to be disposed of in a manner 

consistent with the conclusions herein. 

 

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 

the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 

to the Administrative Review Law. 

 

By Order of the Commission this ___ day of ___________, 2012. 

 

 

 

 

(SIGNED) DOUGLAS SCOTT 

Chairman 
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ALTERNATIVE DRAFT PROPOSED ORDER 

 In the event that the Administrative Law Judge chooses not to deny the requested waiver 

as premature, the People propose the following language to address the evidence about whether 

the Commission should conclude that utility can show that the power interruption was a result of 

unpreventable damage due to weather events or conditions. The People will only provide a 

description of their position and evidence.  They will not provide a description of the positions of 

ComEd or the Staff of the Illinois Commerce Commission. 

Application of the Waiver Provision in Section 16-125(e)(1)  

Com Ed’s position 

 ComEd submitted extensive testimony attesting to the prudence of the design, 

construction and maintenance of its facilities, and generally applicable Company standards and 

policies, but did not focus on specific areas where there was significant storm damage.  ComEd’s 

witnesses explained that ComEd is on a four year vegetation management program, and that it 

had not completed trimming on only five distribution circuits.  They also testified that ComEd 

was in full compliance with Company engineering standards and policies.  Among the standards 

ComEd witnesses cited were the use of “fault interruption devices” and having no unfused taps.  

ComEd witnesses also defended the age of its distribution poles and testified that poles can be 

used for many years provided they do not fail.  ComEd also offered a witness who testified about 

the effect of storms on trees. 

 

Staff’s position 

 The Staff submitted the testimony of Greg Rockrohr. 

 

People’s position 

In response to ComEd’s position that the severity of the 2011 Summer Storms made all 

of the resulting damages and outages “unpreventable,” that only 12 poles needed to be replaced 

as a result of the storms.  The Navigant Report ComEd submitted as ComEd Exhibit 13 discusses 

the expected pole failure rate under storm conditions, and cites an Edison Electric Institute study 
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that concluded that “major equipment damage, such as damaged poles, is a reliable and 

consistent way to compare the severity of storm[s].”  ComEd Ex. 13.0 at 42.  The People pointed 

out that the Navigant Report shows an increased pole failure rate as wind velocity increases, and 

the Table 9 on page 44 shows storms resulting in hundreds to thousands of poles being replaced.  

Id. at 43-44.   By contrast, while ComEd claims that the 2011 summer storms should be treated 

as being of hurricane force, only 12 poles needed to be replaced.  Pole damage resulting from 

actual hurricanes is orders of magnitude greater with between 212 poles replaced following 

Hurricane Isabel in 2003 and 8,800 poles replaced following Hurricane Hugo in 1989.  Even the 

lightning and wind storms cited in the Navigant study resulted in hundreds of poles replaced.  

Treating the 2011 summer storms as if they were hurricanes, and treating virtually all damage as 

unpreventable, are inconsistent with the expert analysis relied upon by ComEd’s own experts.   

 

The People further noted that it is not unusual for northern Illinois to experience storms, 

referring to ComEd’s 2010 Part 411 report.  The question before the Commission in this docket, 

the People maintained, is not whether the storms were severe, but whether given the nature of the 

storms, was the damage preventable.  The People noted that ComEd agrees that the design, 

construction, and operation of its system need to be assessed to determine whether the damage 

resulting from the storm was preventable, but asserted that the factual question before the 

Commission is whether ComEd’s facilities were in fact designed, constructed and operated so 

that storm damage was contained.  The People maintain that the investigation of AG witness 

George Owens revealed substantial areas of ComEd’s service area where there were problems. 

 

In response to ComEd’s position that its system conforms to all standards, the People 

pointed out that ComEd witnesses Gannon and Mehrtens admitted that ComEd considers the 

relevant standard to be the standard in effect when the system was built.  Tr. at 414.  As the 

ComEd system has sections that are more than 100 years old, the People noted that ComEd’s 

assertions that its facilities meet standards do not mean that its systems is being maintained to 

current standards.   

The People retained an electrical engineering firm to review ComEd’s written materials 

and to inspect ComEd’s facilities in the aftermath of the 2011 Summer Storms to assess whether 

the condition of ComEd’s facilities was such that the damage from the weather events was 

“unpreventable.”  AG Ex. 1.0 & 6.0.  Mr. George Owens is the Chief Engineer in the areas of 

utility and industrial electrical power systems for the engineering firm Downes Associates, Inc. 

with which he has been associated since 1974.  Mr. Owens has experience in, among other things, 

utility power systems studies, utility power system design, utility electrical rate studies, system 

coordination studies, electrical power substation and power plant design, utility construction 

practices, and meter and relay system maintenance and repair.  AG Ex. 1.0, GEO-1.   

 Mr. Owens performed a field inspection of several areas within the Commonwealth 

Edison service area, visited twelve municipalities, and met with numerous public officials during 

the week of December 5, 2011.  He.  AG Ex. 1.0 at 4.  Although the inspection took place 
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several months after the storms, Mr. Owens pointed out that most of ComEd’s overhead circuits 

had been in service for several decades, and that the “observed wires, poles, transformers, fuses, 

and switches had obviously been in service for many years before the referenced storms 

occurred.”  Id. at 5.  As a result of Mr. Owens’ review, he identified three factors that he testified 

contributed to the widespread and extended outages:  (1) vegetation management, (2) distribution 

equipment issues, and (3) use of system modernization technologies.  Id. at 7. 

1. Vegetation Management 

 The People cited Mr. Owens’ inspections, ComEd’s Self-Assessments filed under Part 

411 of the Commission’s rules, and the Commission’s Assessments of Commonwealth Edison 

Co. Reliability Report and Reliability Performance for Calendar Years 2008 and 2009 in their 

discussion of vegetation management and its relevance fo the 2011 Summer Storm outages.  In 

its ComEd Self Assessment for 2010, page G-6;  See also ComEd Self Assessment for 2011, 

page G-6
5
 ComEd stated:  “For most utilities, trees are a significant cause of interruptions.  

Appropriate tree trimming is critical to avoiding tree interference with electrical equipment.”  

The 2009 ICC Assessment of ComEd’s system, dated December 31, 2010 noted that problem 

areas existed: 

Staff continues to recommend that, as ComEd makes additional progress in re-

establishing the trim zones and removing dead wood above conductors of its distribution 

circuits, ComEd investigate more ways to address problem trees. Problem trees are those 

under the conductors that are fast-growing candidates for removal or hazard21 trees. By 

addressing problem trees sooner rather than later, ComEd can moderate future costs of 

vegetation management while improving reliability. Staff recommends ComEd pursue 

more opportunities to educate customers on the reliability consequences of planting some 

types of vegetation beneath or near ComEd’s distribution equipment.   [21Trees that are 

outside the trim zone but could affect reliability.] 

ICC Docket Page 15 (bold added). 

 The People presented the testimony of AG witness Owens who found numerous 

situations where the necessary vegetation clearances were not maintained and where energized 

conductors were enveloped in trees.  Mr. Owens found both primary and secondary overhead 

lines along alleys and back property lines with over-grown trees that could disrupt service. AG 

Ex. 1.0 at 8 at GEO-6, GEO-8.  Mr. Owens noted that overhead lines that run along back 

property lines “showed years of neglect with some areas suggesting a virtual abandonment of 

rights-of-way and related vegetation management.”  Id. at GEO-6.     

Citing Mr. Owens’ testimony, the People argue that it is a common-sense rule that 

“[t]rees adjacent to primary electric lines must be trimmed enough during each tree trimming 

cycle to ensure that tree limbs do not grow back within such clear zones during the time periods 

between trimmings.”  Id. at 8-9.  They maintained that the “objective of utility tree trimming is to 

ensure that minimum clear zones around energized conductors are not violated during the time 

between tree trimmings.  This means that the utility’s tree trimming personnel must not only trim 

                                                 
5
 http://www.icc.illinois.gov/electricity/electricreliability.aspx  

http://www.icc.illinois.gov/electricity/electricreliability.aspx
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to the required minimum clearances, but must also trim the additional distances that the various 

species of trees will be anticipated to grow during the interval between tree trimmings.”  Id. at 13.    

The People quoted NESC rule 218 that  provides that “Trees that may interfere with ungrounded 

supply conductors should be trimmed or removed,”  AG Ex. 1.0 at 16, and noted that the rule 

adds the following:  

 “NOTE:  Normal tree growth, the combined movement of trees and conductors 

under adverse weather conditions, voltage, and sagging of conductors at elevated 

temperatures are among the factors to be considered in determining the extent of 

trimming required.”   

ICC Assessment of Commonwealth Edison Co. Reliability Report and Reliability Performance 

for Calendar Year 2009, dated December 31, 2010 at 15, ICC Docket 11-0512.  The People 

asserted that ComEd’s practices do not conform to these standards. 

 In response to Mr. Owens, ComEd witness Chesley attached photographs showing 

“before and after” tree trimming.  and included in ComEd Ex. 15.04, which shows a back 

property line before and after tree trimming.  The People noted that several of the lines pictured 

were fully enveloped in trees and leaves before trimming (A9423, A9427, F175), citing ComEd 

Ex. 15.04 and 15.05.  The People asserted that this clearly shows that there is substantial tree 

growth between trimming cycles that can pose a serious risk to ComEd’s facilities.  The People 

also pointed out that ComEd witness Kramer, who has been the manager of distribution 

vegetation management since only March, 2010 (Tr. at 498) and is an ISB Certified Arborist, 

ComEd Ex. 16.0 at 19, testified that tree trimming is not done so that clearances are maintained 

during the four year period before the next scheduled trimming.  Tr. at 509.   She further stated 

that it is not ComEd’s vegetation management goal to evaluate the condition of trees that could 

damage the distribution facility, or to anticipate tree contact with conductors and plan except “to 

a limited extent.” Tr. at 509, 511-512, 522.   

The People presented testimony where various local officials described their view of 

vegetation management in their areas. In the Rebuttal Testimony of Mr. Vogt of Rolling 

Meadows, he testified that he pointed out to ComEd representatives what he believed was a 

dangerous tree that needed to be trimmed.  It was not trimmed, and shortly thereafter it fell and 

took out service for four days.  AG Ex. 7.0 at 3 (lines 32-37).
6
 He told the Commission that: 

“ComEd does tree trimming in Rolling Meadows on a four or five year schedule, according to 

information provided by them to us.  Yet, there are areas of Rolling Meadows that have severely 

over-grown trees, where the circuits are surrounded by tree growth.”  AG Ex. 4.0 at 4 (lines 66-

69).  He added in rebuttal that:  “it is very unclear what ComEd’s responsibilities are regarding 

trimming.”  AG Ex. 7.0 at 2 (lines 12-19).  Ms. Corine Walters of Lake Forest testified that there 

                                                 
6
   Mr. Vogt specifically stated:  “I can tell you of a personal experience, in June 2011, when a ComEd sub-

contractor was trimming tree limbs in my rear yard. I pointed out to the ComEd sub-contractors that there is a large 

willow tree with limbs in close proximity to the primary and secondary power lines, a few lots north of my property, 

and that a year earlier, this tree had a limb take out the power line. The sub-contractor took no action, and a few 

weeks later on July 11, 2011, that willow tree had a large limb take out the power lines and as a result, we were 

without power for four days.” 
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is a lot more that ComEd should be doing to clear out vegetation. She noted that there are rights-

of-way where the lines are going through trees and shrubbery and where trees should be trimmed 

further. AG Ex. 3.0 at 4, lines 49-58.
7
  Highland Park has areas “where the trees are visibly 

overgrown and interfering with power lines.”  AG Ex. 5.0 at 2 (line 52).  The percentage of 

interruptions caused in each storm by trees confirms that good vegetation management is a key 

factor in preventing service interruptions. 

The People cited to ComEd witness Cheryl Maletich’s testimony about how many 

interruptions were caused by trees to show that ComEd’s four year trimming cycle still leaves 

substantial growth that can damage the distribution system.  Ms. Maletich quantified the 

percentage of outages that were tree related, including tree contract and broken tree branches and 

limbs, as follows:  

Storm Date Percentage of Interruptions 

Caused by Trees 

Total Number of Interruptions 

June 8-9, 2011 35% 1,167 

June 21, 2011 54% 2,666 

June 30-July 1, 2011 45% 672 

July 11, 2011 58% 5,330 

July 22-23, 2011 22% 1,183 

July 27-28, 2011 34% 1,695 

 

ComEd Ex. 3.0 at 9. 

 The People further argued that the conditions Mr. Owens observed in December, 2011 

are consistent with the “ICC Assessments” required under Section 16-125(d)
8
 and filed with the 

                                                 
7
  Ms. Walters stated in full at that citation:  “ComEd has informed us that they do five-year tree trimming cycles. 

However, I have examined some of the premises that ComEd supposedly has trimmed and quite honestly, I think 

there is a lot more that ComEd should be doing to clear out vegetation. In some places there will be a right-of-way 

where the lines are going through trees and shrubbery and when I’ve examined these properties, it is clear there are 

trees that should have been trimmed further. I don’t feel that what ComEd is doing in Lake Forest in terms of 

vegetation management is good enough. For example, one residence had a tree that would sway against a power line 

and spark every time it did so. ComEd responded by slipping a rubber sleeve against the branch that was hitting the 

power line, but they did not trim the branch or otherwise ensure that it would no longer hit the power line.” 

 
8
 Section 16-125(d) provides:   At least every 3 years, beginning in the year the Commission issues the rules 

required by subsection (a) or the following year if the rules are issued after June 1, the Commission shall assess the 

annual report of each jurisdictional entity and evaluate its reliability performance. The Commission's evaluation 

shall include specific identification of, and recommendations concerning, any potential reliability problems that it 

has identified as a result of its evaluation.  
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Commission.  For example, in the ICC Assessment of Commonwealth Edison Co. Reliability 

Report and Reliability Performance for Calendar Year 2008, dated April 15, 2010, the Staff took 

a series of photographs in the fall of 2009.  The report stipulates that “the purpose of Staff’s field 

inspections … [is to] develop a picture of the overall condition of the power delivery 

infrastructure in ComEd’s service territory.”  ICC Assessment of Commonwealth Edison Co. 

Reliability Report and Reliability Performance for Calendar Year 2008, dated April 15, 2010 at 

11, filed in ICC Docket 10-0397.   The Appendix to the April 15, 2010 report contains 16 pages 

with references to vegetation overgrowth.
9
  The report concluded that:  “Even though Staff notes 

the significant improvement in ComEd’s tree trimming program in recent years from what it 

once was, the problem areas observed by Staff demonstrate that ComEd is still not in full 

compliance with the requirements of NESC Rule 218 throughout its service territory.”  Id. at 12.  

The People noted that the Staff witness in this docket did not conduct an inspection of ComEd’s 

facilities or assess the Company’s vegetation management practices in connection with his 

testimony.  Tr. at 178-179.   

   The People asserted that the extent of tree related damage resulting from the 2011 

Summer Storms is consistent with Mr. Owens’ observations that in many areas, ComEd’s 

vegetation management was deficient.  While there has been significant attention to the July 11 

storm, tree related outages occurred in all storms, and accounted for between 22% and 54% of 

the service interruptions.  The People further maintained that while ComEd witnesses predictably 

testified that the Company is in compliance with all tree trimming and vegetation management 

requirements, neither ComEd witnesses Gannon nor  Mehrtens conducted a field inspection to 

determine whether the standards they claim protect ComEd’s facilities were actually 

implemented.  Tr. at 363.   ComEd witness Kramer did not do an investigation of vegetation-

related interruptions after the 2011 storms, and she had no specific recollection of any portions of 

the ComEd system where there were trees entangling or touching primary lines in June, 2011.  Tr. 

at 503, 516.     

2.  Distribution Poles and Equipment. 

 The People pointed out that ComEd is a well established utility, having been one of the 

first electric utility companies in the state.  It has about 1.4 million distribution poles with a 

median distribution wood pole age of 41 years.  Mr. Owens testified to his impression that 

“easily 25% of ComEd’s distribution poles are fifty to sixty years old.”  AG Ex. 1.0 at 20. Tr. at 

402.  The People noted that this impression is consistent with  ComEd’s most recent Self-

Assessment that reported that the median age of ComEd’s wood poles is about 44 years, with 

more than 140,000 poles more than 60 years old, and another 300,000 between 51 and 60 years 

old.  ComEd Self Assessment, 2011, page G-4.   Mr. Owens testified that as wood poles age, 

they become more susceptible to  cracking, impact damage, woodpecker and insect damage, 

                                                                                                                                                             
 
9
 Appendix photographs from the fall of 2009 showing vegetation issues, listed as page(month/day): pages 3(9/22), 

4(9/22), 5(9/22), 6(9/23), 7(9/28),  8(9/28), 10(9/28), 12(9/30), 13(9/30), 14(10/1), 16(10/13), 19(10/13), 21(10/14), 

22(10/14), 23(10/15), 24(10/15).   Appendix to ICC Assessment of Commonwealth Edison Co. Reliability Report 

and Reliability Performance for Calendar Year 2008, dated April 15, 2010.  
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lightning strikes and ground level rot.  AG Ex. 1.0 at 20.   Mr. Owens testified that he observed 

the consequences of this aging infrastructure throughout the northwest suburban areas he 

inspected.   

 Mr. Owens’ testimony referred to poles that were cracked, split, leaning or otherwise 

deteriorated as well as equipment that appeared to be exposed or loose.  AG Ex. 1.0, GEO 13.  In 

addition, he observed overhead service drops with insufficient clearance.  AG Exhibit 1.0, GEO-

11 contains photographs of overloaded poles with telecommunications and electric conductors so 

low that they could be touched by a simple rake or an outstretched arm.  AG Exhibit 1.0 at 18.  

The other conductors pictured in GEO-11 are closer to buildings than allowed in the NESC Code 

Section 232.   

 The People stated that lightning protection equipment is another key aspect of an electric 

utility’s infrastructure that is available and necessary to prevent excessive storm damage.  The 

People recognized that there were many lightning strikes during the 2011 summer storms, and 

noted that lightning protection devices are designed to redirect the energy from lightning (as well 

as internally generated excess energy) to a harmless path.  Tr. at 390; AG Ex. 1.0 at 36-38.  

While ComEd claims that it has deployed lightning arresters throughout its system, the People 

showed that it has not kept up the maintenance on them.  The number of repaired arresters has 

consistently fallen behind the number of arresters requiring maintenance as shown below: 

 Requiring Corrective 

Maintenance 

Repaired Remainder 

2009 2,498 1,204   1,294 

2010 2,521 2,405     116 

2011 2,512 1,620      892 

 

Tr. at 397.  The People noted that the Commission Assessments also included  Staff photographs 

of “blown arresters,” meaning arresters where the wire to ground were disconnected and loose.
10

  

Further, it is crucial for the grounding system to be fully operational for the lightning protection 

system to work.  Mr. Owens recommended that due to the high number of lightning strikes as 

well as recent experience with theft of copper wire, ComEd’s grounding system should be 

                                                 
10

  There are two photographs of blown arresters, taken on June 13, 2011 and June 22, 2011 attached to Mr 

Rockrohr’s testimony in Docket 11-0289,  which is a subject of the people’s Renewed Motion for Admission and 

Motion for Administrative Notice.   Instances of “blown arresters” in the Appendix to the Staff Assessment of 2008 

photographed in 2009 include those on pages 2(9/21/09), 9 (9/29/09), 16 (10/13/09), ICC Assessment of 

Commonwealth Edison Co. Reliability Report and Reliability Performance for Calendar Year 2008, dated April 15, 

2010. 
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extensively inspected.
11

  AG Ex. 1.0 at 39. The People also noted that ComEd witnesses testified 

that in the last four years it completed corrective maintenance on approximately 1,700 broken or 

stolen grounds.  ComEd Ex. 14.0 at 9.  The People argued that given four grounds in each mile 

of overhead primary, and that there are 31,716 miles of underground lines and 29,142 miles of 

overhead lines, the number of grounds subject to corrective maintenance each year is quite small.   

Id. at 8; ComEd Ex. 13.0 at 29, Table 5. 

 The People maintained that Mr. Owens’ observations about old and deteriorated poles, 

loose equipment, clearance violations, lightning protection, and grounding  are consistent with 

the photographs in the ICC Assessment of Commonwealth Edison Co. Reliability Report and 

Reliability Performance for Calendar Year 2008, dated April 10, 2010, and containing 

photographs taken in the fall of 2009.  For example, the report pictured a Split Pole Top at bolts 

supporting Insulator, a  Bad Pole Top, and a  Broken cross arm support at one location (page 5, 

9/22/09), Broken cross arm brace & bad pole top (page 12, 9/30/09), leaning pole with NESC 

279 compliance issue (page 15) and Split pole top Bad pole top & loose hardware Loose 

hardware & bad pole top and Broken cross-arm brace Both cross-arm braces are disconnected 

(pin connecting them to pole is missing) (page 17, 10/13/09.)  There are also instances of 

clearance and guying issues (pages 13, 15, 26-27).
12

  The People cited multiple examples of 

damaged poles and equipment evident in the municipalities visited by Mr. Owens and argued 

that poles that carry conductors that lack required and standard clearances or are overloaded, 

broken or that show signs of deterioration can be expected to be more vulnerable to storms and 

wind. When winds and rain hit already weak, deteriorated, or loose equipment, storm damage 

can be expected to be greater than it would be if these conditions were remedied.  See Tr. at 199-

207.   The damage resulting from such poorly maintained or deteriorated poles and equipment 

could have been prevented by correcting these deficiencies in accordance with industry standards.   

3. Fusing And Sectionalizing Equipment  

 The People explained that electric service interruptions occur when the flow of electricity 

is interrupted due to, among other things, contact with an uninsulated primary wire.  Tr. at 351-

352, 355.  Fusing or fault isolation equipment is used to contain an interruption so that an 

interruption does not extend down the circuit or back to the power source and put more 

customers out of service.  Faults occur when there is contact with a wire or tap (an extension 

                                                 
11

  The 2009 Staff inspection photographs, in the Appendix to the ICC Assessment of Commonwealth Edison Co. 

Reliability Report and Reliability Performance for Calendar Year 2008, dated April 14, 2010, included issues related 

to grounds on 6 pages: page 2 (9/21/09), 8 (9/28/09), 10 (9/29/09), 16 (10/13/09, 21 (10/14/09) and 27 (10/15/09).  

The photographs in the 2009 Assessment were redacted, although they are available to the Commission for review.   

 
12

   Photographs of poles, cross arm problems, and loose equipment on poles are found on several pages in the 

Appendix in addition to those cited.  The citation is page (date).  All dates are 2009: 1(9/21), 2 (9/21), 4 (9/22), 

5(9/22), 6(9/23),  7(9/28), 8(9/28), 9(9/29), 10(9/28),  12(9/30), 13(10/1),   14-15(10/1), 16-17(10/13),  19(10/13), 

21(10/14),   22(10/14)(“Hardware failure likely under adverse wind or weather conditions.”), 23(10/15),  24-

27(10/15).  Appendix to the ICC Assessment of Commonwealth Edison Co. Reliability Report and Reliability 

Performance for Calendar Year 2008, dated April 15, 2010. 
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from the primary conductor) that interrupts service, and an “outage would extend back towards 

the power source until it hit another fault isolation device.”  The People pointed out that a fault 

isolation device limits the impact of an interruption “since a fault on that tap will only cause the 

fuse to operate and the rest of the feeder will remain energized,”  and that by properly 

sectionalizing the system with fuses, reclosers or other fault isolation devices, the reach of 

outages can be minimized.  ComEd uses fuses, reclosers, and switch gear for this 

“sectionalization.”      

 AG witness Owens testified that his inspection in 10 municipalities revealed “inadequate 

branch fusing or even totally non-existent branch fusing.”  AG Ex. 1.0 at 24-25.  The People 

argued that as a result, particularly in areas of heavy forestation or over-growth, “faults” or 

service interruptions caused by temporary tree contact could cascade up the feeder (or wire) and 

put more customers out of service than would be the case if more extensive fault isolating 

equipment were in place.  While ComEd witnesses testified that “ComEd Engineering Standard 

Practices provide rules for distribution feeder design and states that all taps are to have a fault 

isolation device installed,”  the People stated that Mr. Owens encountered numerous situations 

where taps on primary wires were not fused or otherwise protected with fault isolation devices.  

For example, Mr. Owens described a senior citizen complex that was out of service despite no 

evidence of damage to its line because of damage on a nearby branch circuit.  The branch circuit 

passed through heavy overgrowth and was not fused.  The People asserted that if ComEd 

uniformly and consistently fused three phase and single phase branch circuit conductors as stated 

in its policies, the number and duration of outages could be significantly reduced.  Id. at 26. 

 The People contrasted ComEd’s pre-filed testimony that all taps should be fused under 

ComEd’s Engineering Standard Practices (ComEd Ex. 7.0 at 17), with live testimony that in fact 

ComEd’s system has unfused or unprotected taps, and that when such conditions are found, “we 

have a process in place to rectify it.  So the standard is around the system.”  Tr. at 369-370.  The 

People argued that more consistent and widespread use of fault isolation devices (as intended by 

ComEd’s Engineering Standard Practices) would have prevented interruptions from spreading 

through the system and would have reduced the number and duration of service interruptions 

experienced in the summer of 2011. 

 AG witness Owens also discussed automatic reclosers, which are another fault isolation 

technology developed about fifty years ago to isolate faults on electricity distribution systems.  

AG Ex. 1.0 at 28.   These devices detect a fault or break in the flow of electricity (possibly as a 

result of temporary tree contact) and close the circuit automatically as a way to check whether 

the flow of electricity has returned to normal.  “If the faulted condition proves to be long-term 

and not momentary, the recloser will automatically open and de-energize the problem area while 

preserving the integrity of the first half of the circuit by not forcing the circuit breaker located 

back at the substation to operation.”  AG Ex. 1.0 at 29.    

 The People noted that ComEd has nearly 5,200 distribution circuits.  Yet, in his three day 

inspection throughout more than twelve municipalities north and northwest of Chicago, Mr. 

Owens found only one pole mounted automatic recloser for protecting 4kV and 12kV overhead 

lines.  AG Ex. 1.0 at 29.  ComEd reports that it has 1,087 main line circuits with reclosers, 

meaning only about 20% of its circuits are protected this way.  The People maintained that this is 
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a very low deployment rate for technology that has been available for several decades.  The 

People argued that more widespread use of this established technology could have prevented the 

number and duration of the interruptions experienced after the 2011 summer storms by 

containing the effect faults resulting from temporary tree contact.  

 As a result of the fact that 80% of ComEd’s circuits do not have automatic reclosers, a 

significant portion of ComEd’s distribution lines have to be manually re-energized in the event 

of a temporary fault or a permanent fault.  The People pointed out that utilities can use manual 

switches to isolate faults so that service on unaffected portions of a circuit or line can be restored.   

The People noted that ComEd has 360,000 single phase disconnect devices for this purpose, and 

this is the most basic type of switch.  It opens/closes each line separately using a hook stick 

device on 4kV or 12kV lines.   

 Mr. Owens’ investigation confirmed that ComEd makes extensive use of these simple 

switch devices.  He saw only two gang operated, pole mounted switches over three days in the 

field.  Single phase switch devices require that the operator either climb the pole to operate the 

switch or use a bucket truck to access it. More advanced switching devices are available, 

however, and have been in use throughout the industry for decades.  For three phase circuits, 

there are pole-mounted, gang-operated switches that enable the operator to open and close the 

switch while standing on the ground and to check all three phases in a single operation.  AG Ex. 

1.0 at 28.  The People asserted that when time is of the essence and hundreds of thousands of 

people are without power, the time required to operate single phase devices (as compared to a 

gang operated, pole mounted switches) can add hours to a service interruption.  The People 

added that both the number and duration of power outages could be reduced in cases where a 

three phase switch could be used to isolate a fault and restore other areas to service, access to a 

site is difficult, or there are competing demands on the time of the restoration crews.    

  The People further argued that the number and duration of outages could have been 

reduced had remotely controlled switches that have also been available in the industry for about 

twenty years been more widely deployed.  Mr. Owens testified that he would expect 3,000 to 

4,000 SCADA controlled load-break switches on ComEd’s overhead 4kV and 12kV circuits so 

that restoration could be managed more quickly through available remote technology.  The 

People maintained that had ComEd implemented this well-established technology, its customers 

would have experienced few outages as lines could have been properly sectionalized, meaning 

that portions without damage could be returned to service while faults requiring repair were 

isolated and repaired.   

 The People concluded that the evidence does not support a Commission conclusion that 

all of the 2011 Summer Storm service interruptions were unpreventable, as required by Section 

16-125(e)(1) in order for the Commission to waive liability under Section 16-125(e).  The People 

assert that the evidence shows that ComEd’s system was not reasonably and prudently designed, 

constructed and maintained because (1) excessive vegetation was evident in both Mr. Owens’ 

inspections and the Commission’s Assessements in 2008 and 2009 (within the four year tree 

trimming cycle) and that testimony about ComEd’s vegetation management indicated a lack of 

attention to conditions between tree trimming years, (2) ComEd’s system revealed deteriorated 

poles and loose equipment, that is more vulnerable to the effect of high winds and lightning, and 
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(3) ComEd’s system did not have a reasonable level of modern equipment such as automatic 

reclosers, SCADA (remote) controlled switches, and gang operated  switches.  The substandard 

vegetation maintenance, deteriorated or missing equipment, and insufficient sectionalization all 

contributed to both the number of customers without power and the duration of outages during 

the summer of 2011.  Had these standards been met, many of the outages could be been 

shortened or avoided altogether.  The People recommended that ComEd’s request for a waiver 

for all outages following the 2011 Summer Storms be denied. 

 Commission Analysis and Conclusions 

 ComEd seeks a waiver for all six 2011 Summer Storms, based on the severity of the 

storms.  It supports its request with both weather data, testimony of ComEd employees, and 

testimony by Navigant consulting.  ComEd argues that its system was reasonably and prudently 

designed, constructed and maintained, in accordance with industry and internal ComEd standards, 

and could not be expected to withstand the winds and lightning accompanying the storms.   

Section 16-125(e) allows a waiver of storm damage claims if the utility can show that the 

outages were “unpreventable.”  We reject ComEd’s waiver request because we are not convinced 

that the extreme number and the long duration of the outages experienced by hundreds of 

thousands of customers were “unpreventable.”  While ComEd submitted extensive weather data, 

we find that summer storms are not unusual in northern Illinois and we expect that ComEd’s 

system should be designed to withstand storms of the magnitude experienced in the summer of 

2011.  We note that the Navigant Report submitted by ComEd that showed that hundreds if not 

thousands of distribution poles can be expected to fail when winds reach hurricane level, yet only 

twelve ComEd poles failed over all six storms.   

Evidence in the record and data reported to the Commission pursuant to Section 16-125 

and Part 411 of our rules demonstrate that we cannot simply conclude that ComEd’s system was 

totally up to standard in the summer of 2011 and that all of the outages were not more numerous 

or of longer duration than they could have been had reasonable preventative measures been taken.  

Evidence of unfused tap lines, of the lack of available modernization equipment for 

sectionalizing and minimizing outages, of overgrown vegetation, and deteriorated, old, loose or 

missing poles and equipment convince us that these outages were not wholly unpreventable.  

Accordingly, we deny ComEd’s petiton for a waiver of storm damage. 

IN THE ALTERNATIVE, THE PEOPLE PROPOSE THE FOLLOWING 

Section 16-125(e) allows a waiver of storm damage claims if the utility can show that the 

outages were “unpreventable.”  We reject ComEd’s waiver request because we are not convinced 

that the extreme number and the long duration of the outages experienced by many customers 

were “unpreventable.”  Evidence in the record and data reported to the Commission pursuant to 

Section 16-125 and Part 411 of our rules demonstrate that we cannot simply conclude that 

ComEd’s system was totally up to standard in the summer of 2011 and that the outages were not 

more numerous or of longer duration than they could have been had reasonable preventative 

measures been taken.  We must look at specific situations in order to assess whether a claim for 

damages should be denied due to “Unpreventable damage due to weather events or conditions.”  
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ComEd simply asks too much when it asks for a blanket waiver for all 2011 Summer Storm 

damage.  We deny the waiver without prejudice to ComEd asserting that a particular claim for 

storm damage should be denied due to “Unpreventable damage due to weather events or 

conditions.”  We can then assess whether there was sufficient vegetation management, 

sectionalization, and/or adequate maintenance in a particular situation justifying the waiver. 

 Request for an Investigation 

See pages 8 and following above. 

 

      Respectfully submitted, 

LISA MADIGAN, Attorney General 
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